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IN  MEMORIAM. 


MEMORIAL  PROCEEDINGS  TOUCHING  THE  DEATH  OF 
HON.  SAWNIE  ROBERTSON. 

Had  in  Supreme  Court,  June  5,  1893. 

Hon.  C.  A.  Culberson,  Attorney-General,  said: 

May  it  please  the  Court — ^The  duty  has  been  assigned  me,  by  my  asso- 
ciates of  the  Dallas  Bar,  of  presenting  the  following  resolutions,  adopted 
on  the  occasion  of  the  death  of  Judge  Sawnie  Robertson,  at  one  time  a 
distinguished  member  of  this  court,  and  to  request  that  they  be  spiead 
upon  the  minutes,  expressive  of  their  estimate  and  appreciation  of  his 
character: 

Mr.  President:  Your  committee  appointed  to  re[X)rt  resolutions,  ex- 
pressing the  sentiments  of  the  bar  of  Dallas  upon  the  death  of  the  Hon. 
Sawnie  Robertson,  respectfully  submit  the  following  report: 

On  yesterday,  the  21st  day  of  June,  1892,  at  fifteen  minutes  before  5 
o'clock,  in  the  afternoon,  at  his  residence  in  this  city,  surrounded  by  his 
family  and  friends,  the  Hon.  Sawnie  Robertson  died,  after  an  illness  of 
a  few  days. 

The  full  import  of  this  fact,  so  briefly  stated,  can  not  be  adequately 
expressed.  Although  he  had  scarcely  reached  the  meridian  of  manhood, 
he  had  for  years  been  distinguished  throughout  this  State  as  few  men  have 
been.  As  a  lawyer,  he  had  no  superior  in  the  State.  At  the  early  age 
of  thii-ty-five  years,  such  was  his  pre-eminence  as  a  lawyer,  that  at  the 
spontaneous  suggestion  of  the  bar  of  the  State  he  was  appointed  to  the 
bench  of  the  Supreme  Court,  from  which  he  voluntarily  retired,  to  the 
regret  of  the  entire  bench  and  bar,  after  serving  with  distinguished  ability 
only  one  year. 

Whether  gi*acing  a  position  on  the  bench,  or  in  the  management  of 
causes  at  the  bar,  his  great  intellect  and  his  guileless  heart  illumined  and 
embellished  everything  he  touched.  He  knew  nothing  of  the  small  arts 
of  his  profession,  but  always  gave  battle  upon  high  ground,  and  won  his 
cases  by  appealing  alone  to  the  calm  judgment  of  the  court  and  jury. 
To  the  younger  membei'S  of  the  bar  he  was  ever  a  willing  and  safe  coun- 
sellor, and  was  ever  ready  to  give  them  the  benefit  of  his  great  learning 
and  wise  judgment  upon  all  questions.  To  them  and  to  all  of  us  his 
death  is  an  irreparable  loss. 

But  the  crowning  glory  of  his  character  was  his  great,  loving,  and  un- 
selfish heart.  With  a  generosity  and  amiability  that  disarmed  rivalry  and 
opposition  of  all  bitterness,  he  compelled  the  affection  as  well  as  the  admi- 
ration of  all  with  whom  he  came  in  contact.  It  was  impossible  to  know 
him  and  not  to  love  him.  His  unselfishness  was  absolutely  without  alloy, 
and  his  devotion  to  his  friends  was  the  admiration  of  all  who  knew  him. 

[V] 
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In  addition,  we  report  the  following  resolutions: 
Resolved^  That  in  the  death  of  Sawnie  Robertson  the  bar  of  Texas  has 
lost  one  of  its  most  justly  distinguished  and  highly  honored  members,  the 
bar  of  Dallas  a  brother  whom  we  all  delighted  to  honor  and  to  love,  our 
city  and  State  a  citizen  without  reproach,  and  his  family  a  most  tender 
and  loving  son,  husband,  father,  and  brother. 

Resolved^  That  we  tender  to  the  heart-broken  family  of  our  deceased 
brother  the  assurance  of  our  tenderest  sympathy  in  their  great  bereave- 
ment. 

Resolved^  That  a  copy  of  this  report  be  presented  to  the  Supreme  Court 
of  Texas,  and  the  several  State  and  Federal  courts  at  Dallas,  with  the  re- 
quest that  it  be  spread  upon  their  minutes. 

Resolved^  That  this  report,  with  the  action  of  this  association  thereon, 
be  published  in  the  daily  newspapers  of  Dallas. 

H.  C.  Coke, 
Chas.  Fred.  Tucker, 
R.  £.  Burke, 
Geo.  N.  Aldredge, 
W.  L.  Crawford, 
W.  W.  Leake, 
RoBT.  H.  West, 
James  S.  Hogo, 
Horace  Chilton, 

Committee. 

Mr.  Culberson,  proceeding:  While  these  resolutions  speak  with  be- 
coming and  ample  generality  of  his  life  and  services,  this  occasion  is 
appropriate  to  record  more  of  detail,  and,  it  is  hoped,  to  add  my  own 
opinion  of  him  whose  friendship  for  twenty  years  was  not  only  beneficial 
and  helpful,  but  a  source  of  pride  and  gratification.  Natives  of  the  same 
immediate  section,  of  families  closely  associated  for  more  than  a  genera- 
tion, and  bearing  cordial  personal  relations  from  my  boyhood,  he  was 
sincerely  cherished  while  living  and  is  affectionately  remembered  now 
that  he  is  dead. 

Judge  Robertson  was  bom  in  La  Fayette,  Alabama,  October  5,  1850. 
His  father.  Judge  John  C.  Robertson,  still  living,  is  justly  esteemed  for 
his  uprightness  and  judicial  learning,  and  his  mother,  nee  Goodman  (also 
still  living,  and,  with  her  husband,  touchingly  devoted  to  the  memory 
of  her  son),  for  her  rare  intellectual  gifts  and  singular  nobility  of  char- 
acter. These,  with  their  young  son,  removed  from  Alabama  to  Texas  in 
1851,  and  soon  afterward  located  in  Tyler,  at  which  place,  and  Gilmer, 
in  this  State,  where  a  fine  school  was  then  established,  the  son  received 
his  education.  In  connection  with  the  academic  course  at  Gilmer,  the 
eminent  jurist  and  preceptor  ex-Chief  Justice  Roberts  conducted  an  ex- 
cellent law  school,  from  which  Judge  Robertson  graduated  in  1870;  and 
undoubtedly  it  was  under  the  tutelage  of  that  gi^eat  lawyer  that  he  laid 
the  foundation  for  that  eminence  in  the  profession  to  which  he  subse- 
quently attained. 
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Admitted  to  the  bar  by  this  court  Deoember  29, 1870,  before  reaching  his 
^majority,  he  iiamediately  entered  upon  the  practice,  and  rose  rapidly  to  dis- 
tinction in  every  branch  of  civil  law.  From  the  beginning  of  his  profes- 
sional career  his  legal  work  was  varied  and  lucrative,  and  at  the  time  of 
his  death  it  was  in  the  highest  degree  both  select  and  remunerative. 

The  resolutions  make  appropriate  reference  to  the  fact  that  at  the  early 
age  of  35  years  his  commanding  place  at  the  bar  was  so  thoroughly  estab- 
lished and  recognized  that  on  the  resignation  of  Judge  West,  in  1885,  at 
the  unanimous  request  of  the  profession,  he  was  appointed  to  fill  the 
vacancy.  With  probably  one  exception,  he  was  the  youngest  man  who 
ever  occupied  a  seat  on  this  bench.  He  served  as  an  associate  justice 
with  characteristic  brilliancy  for  less  than  a  year,  when,  voluntarily  de- 
clining candidacy  for  election,  though  assured  without  opposition,  he  re- 
sumed the  practice,  and  without  interruption  easily  maintained  his  as- 
cendency at  the  bar  until  his  death 

This  occurred  June  21,  1892,  suddenly  and  without  warning,  and 
touched  keenly  the  public  heart.  At  its  announcement  a  thrill  of  per- 
sonal bereavement  ran  in  every  direction  to  the  uttermost  limits  of  the 
State.  Indeed,  so  widely  was  he  esteemed,  that  without  disparagement 
it  may  be  doubted  if  the  death  of  any  other  of  our  eminent  lawyers  would 
have  carried  to  so  many  thousand  a  sense  of  individual  sorrow.  When 
we  recall  his  striking  qualities,  whether  in  public  or  private  station,  this 
is  not  surprising. 

As  a  jurist,  his  place  is  securely  fixed  with  the  illustrious  men  who 
have  given  character  to  our  highest  tribunal.  In  an  eminent  degree  he 
possessed  the  broader  and  better  qualities  of  a  great  judge.  He  loved 
Justice,  and  was  endowed  with  a  rare  and  exceptional  judicial  tempera- 
ment. To  a  rich  store  of  common  sense  he  added  the  conservatism  of 
fairness  and  the  ripening  powers  of  a  strong  legal  mind.  Profoundly 
•  cherishing  the  law,  and  deeply  gi'ounded  in  its  philosophy  and  maxims, 
iie  was  thoroughly  equipped  for  its  interpretation  along  its  nobler  lines. 
In  the  administration  of  justice  he  was  without  friend  or  foe,  and  par- 
tiality and  prejudice  were  strangers  to  him.  "VVliile  he  was  impressed  with 
the  importance  of  precedents,  whenever  in  his  judgment  demanded  by 
wholesome  considerations,  he  did  not  hesitate  to  explore  new  fields  or 
apply  the  elasticity  of  legal  principles  to  changing  conditions.  His  opinion 
in  the  celebrated  telegraph  case,  Stuart  v.  Western  Union  Telegraph  Com- 
pany, 66  Texas.  580,  illustrative  of  this  constructive  disposition,  has 
probably  been  more  generally  and  aggressively  assailed  than  any  ever 
rendered  by  a  member  of  this  court;  yet  the  rule  announced  has  finally 
been  adopted  in  Indiana,  Tennessee,  Alabama,  and  other  States;  and  with 
a  vacancy  on  the  bench,  it  was  recently  afllrmed  on  an  equal  division  of 
the  judges  by  the  Supreme  Court  of  fhe  United  States.  Express  Co.  v. 
McDowell,  140  U.  S.,  692. 
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His  style  of  composition  was  no  less  characteristic  of  his  fitness  for  the 
bench.  Pervaded  by  an  attractive  mannerism,  his  opinions,  reported  in 
the  sixty-fourth,  sixty-fifth,  and  sixty-sixth  volumes  of  the  Reports,  are 
clear  and  strong  judicial  utterances,  and  disclose  a  felicity  and  breadth 
of  statement  worthy  his  lame. 

Although  his  convictions  and  sympathies  were  well  known,  prior  to  his 
retirement  from  the  bench  Judge  Robertson  bore  no  share  in  the  public 
consideration  or  discussion  of  governmental  questions.  Subsequently, 
and  more  from  persuasion  of  its  necessity  than  taste  or  inclination,  he 
took  an  active  and  conspicuous  part  in  the  more  important  of  these  con- 
troversies. His  nature  was  not  aggressive  or  combative,  yet  as  a  debater 
and  controversialist  he  must  be  accorded  a  high  place.  A  devoted  stu- 
dent of  government,  of  unselfish  and  patriotic  impulses,  and  with  sound 
conceptions  of  the  true  character  of  our  institutions,  he  unquestionably 
developed  capacity  for  leadership,  and  exercised  a  dominating  influence 
upon  the  policies  and  conduct  of  his  associates. 

Many  believe,  however,  that  he  exhibited  his  greatest  powers  and 
achieved  his  most  marked  success  at  the  bar.  It  was  there  he  presented 
conspicuously  a  striking  pei'sonality  and  wielded  a  distinctive  force.  It 
was  there,  also,  that  he  exerted  his  noblest  influence,  for  his  tone  of  char- 
acter was  exalted  and  his  daily  intercourse  with  his  associates  tended  to 
the  dignity  and  elevation  of  the  profession;  and  it  was  there  he  was  loved 
and  honored  for  his  forensic  genius,  his  unbought  courtesy,  and  his  no- 
bility of  soul.  With  his  extraordinary  legal  acquirements,  his  distinguish- 
ing traits  as  a  lawyer  were  his  deferential  regard  for  the  courts  before 
which  he  appeared  and  his  magnanimous  consideration  of  opponents. 
Blessed  with  a  fine  presence,  fluent  and  impressive  of  speech,  and  of  en- 
gaging and  courtly  manners,  he  possessed  uncommon  advantages  in  the 
presentation  of  causes,  and  in  his  gi*asp  of  the  subject,  as  well  as  in  cogency 
and  amplitude  of  statement,  he  was  unsurpassed  by  any  of  his  contempo- 
raries. 

It  is  impossible  to  speak  of  his  personal  qualities  without  seeming 
extravagance  and  eulogy.  Noble,  generous,  kindly,  he  was  universally 
loved,  and  in  all  the  higher  essentials  he  was  the  type  of  a  splendid  man- 
hood. Enemies  he  had  none,  and  his  loyalty  and  steadfastness  to  friends 
was  the  consummation  of  a  brilliant  career.  Honor  and  virtue  ever  found 
a  lodgment  in  his  heart,  and  throughout  his  life  he  wore  in  his  bosom  the 
white  flower  of  an  unsullied  name.  Gone  in  the  fullness  of  his  power,  he 
has  left  us  an  influence  and  a  character  wide-reaching,  beneficent,  and  en- 
during —  those  of  one  who. 

Lofty,  simple,  tender. 
Through  good,  through  ill,  held  his  high  purpose  fast, 
Wearing  his  armor  spotless. 
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Chief  Justice  Statton^s  reply: 

From  the  beginning  to  the  end  of  life's  Journey,  memory  gathers  the 
beautiful  on  the  physical,  moral,  and  intellectual  wayside,  and  sedulously 
guards  it  as  a  sacred  treasure. 

It  speaks  to  us  of  the  past,  and  ever  keeps  fresh  all  its  hallowed  asso- 
ciations; and  may  not  its  treasures,  invisible,  yet  so  real,  be  but  the 
choicest  gleanings,  in  time  to  be  borne  to  a  better  future. 

We  have  no  faculty  that  brings  so  much  of  sadness  and  so  much  of  joy. 
It  calls  before  us  absent  and  departed  friends,  familiar  faces,  childhood's 
happy  hours,  and  the  struggles,  pains,  and'  pleasures  of  later  yeara,  all 
lost  to  other  vision,  with  a  fidelity  neither  brush  nor  pen  nor  the  sun- 
beam's wondrous  power  can  make  memorial. 

Those  give  the  cold  forms  and  features  of  the  past,  and  but  a  faint  re- 
flex of  all  that  makes  up  the  crowning  glory  of  humanity;  while  memory 
bears  faithfully  the  very  life  and  being  of  the  departed,  and  still  gives 
force,  in  shaping  after  lives,  to  all  the  excellencies  in  moral  and  Intel- 
lectual  life  that  make  up  the  true  and  really  great. 

It  was  my  good  fortune  to  know  our  deceased  brother  intimately;  and 
for  a  time,  too  short,  to  be  associated  with  him  in  the  labors  of  this  place, 
which  furnished  opportunity  to  learn  his  real  worth. 

Fi'om  that  association  warm  and  undying  friendship  sprang;  and  this 
I  cherish  as  one  of  the  fondest  and  brightest  recollections  of  the  past,  and 
cling  to  as  an  inspiration  for  future  good. 

It  is  difficult,  at  all  times,  fully  to  realize  that  one  so  pure,  so  noble, 
and  so  true,  so  early  passed  from  a  life  which  for  him  seemed  to  hold  so 
bright  a  future  and  to  furnish  a  field  for  so  much  usefulness;  and  now 

"  I  find  no  place  that  does  not  breathe 
Some  gracious  memory  of  my  friend.'* 

So  close  were  friendship's  ties,  that  we  could  not  profane  the  sacred 
memory  with  unmeant  words  of  eulogy;  but  it  is  just  to  his  memory  that 
we  should  speak  of  him  as  he  was,  and  leave  in  some  enduring  form  a  just 
tribute  to  a  noble  life,  filled  with  high  and  holy  aims. 

We  knew  our  deceased  brother  in  his  every-day  intercourse  with  his 
fellow  man,  and  it  was  such  as  brought  confidence  and  univei-sal  esteem, 
never  awarded  to  one  not  prompted,  in  his  every  act  and  word,  by  an 
unselfish  spirit  and  broad  love  for  all  humanity. 

His  convictions  were  deep,  but  never  hastily  formed;  and  he  never 
hesitated  to  freely  express  his  opinion  upon  any  question  of  public  inter- 
est; but  he  respected  the  opinions  of  others,  and  made  no  enemies  by  the 
fearless  assertion  of  his  own. 

All  who  knew  him  were  his  friends;  but  he  made  no  sacrifices  of  prin- 
ciple, nor  compromise  with  what  he  believed  to  be  error  to  secure  any 
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man's  friendship.  He  was  true  to  himself,  and  the  just  recognition  fol- 
lowed. 

We  knew  him  as  a  citizen.  He  loved  his  country  and  her  institutions, 
and  was  true  to  all  obligations  citizenship  imposed. 

We  knew  him  as  a  lawyer.  He  brought  into  his  professional  life  a 
broad  culture  and  those  qualities  of  heart  and  intellect  which  at  once  gain 
standing  in  the  front  rank  of  the  profession.  His  intellect  was  of  that 
order  which  enabled  him  to  readily  grasp  legal  principles  and  to  apply  them 
to  the  complicated  affairs  of  life  with  ease  and  almost  unerring  certainty. 

His  sense  of  right  and  wrong  was  acute,  and  he  never  prostituted  his 
profession  to  gain  a  wrongful  end. 

He  appeared  before  no  court  that  did  not  yield  a  well  earned  admira- 
tion for  his  clear,  full,  yet  concise  statement  of  all  the  material  facts  of 
most  complicated  cases;  and  to  the  facts  his  application  of  legal  princi- 
ples was  admirably  clear  and  logical. 

Such  was  his  fairness  and  candor,  that  adverse  counsel,  even  when 
smarting  under  defeat,  could  not  withhold  from  him  their  confidence, 
esteem,  and  admiration. 

His  example  always  tended  to  the  elevation  of  our  noble  profession, 
stimulated  and  encouraged  the  faltering  beginner,  and  won  the  applause 
and  admiration  of  older  professional  brethren;  and  his  whole  professional 
career  was  one  we  may  not  soon  see  again. 

His  standing  as  a  man  and  as  a  lawyer  is  emphasized  by  the  universal 
approbation  by  the  bar  of  his  call  to  the  bench  at  an  age  earlier  than  came 
any  other. 

We  knew  him  as  a  judge;  and  on  the  bench  were  brought  into  exercise 
all  the  magnificent  powers  of  the  intellect  and  moral  forces  which  gave 
pre-eminence  as  a  lawyer,  all  that  sturdy  sense  of  right  which  made  him  a 
just  man;  and  to  these  was  added  grace  of  manner  which  excited  admi- 
ration. 

While  he  possessed  the  highest  character  of  forensic  power,  his  mind 
was  essentially  judicial,  a  combination  so  seldom  existing;  and,  from  the 
union  of  these  qualities,  his  opinions  calmly  reach  and  deal  with  every 
material  question  in  a  cause,  but  are  concise,  and  in  reason  and  in  style 
most  forcible.  With  pleasure  and  instruction  will  they  be  read  and  ap- 
plied after  all  who  knew  him  have  passed  away. 

He  loved  the  profession  he  entered  so  early,  and  the  bench  furnished 
labor  most  congenial  to  him;  and  we  may  now  say,  without  violating  the 
sanctity  of  private  intercourse,  that  his  inclination,  as  well  as  ambition, 
was  to  remain  upon  the  bench;  but  in  obedience  to  duty  he  deemed 
higher  than  any  he  owed  to  the  State  he  loved  so  much,  he  returned  to 
the  bar,  heeding  not  ambitious  promptings. 

In  this  we  have  a  bright  example  of  that  moral  courage,  abnegation  of 
self,  and  devotion  to  duty  that  characterized  his  entire  life. 
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Who  can  look  into  the  future  and  weigh  the  influence  to  which  such  a 
life  gives  impulse  ? 

We  cherish  the  hope  that  the  grand  character  of  the  father  may  serve 
as  a  beacon  light  to  guide  the  footsteps  of  his  sons  through  life;  that  it 
may  stimulate  to  every  noble  effort,  and  beget  ambition  to  be  as  true  as 
he  was  true,  as  great  in  intellect  and  virtue  as  was  he,  as  generous  as  he 
was  generous,  and  as  loyal  to  right  and  themselves  as  he  was  loyal  to 
every  obligation  and  to  the  claims  of  all  humanity. 

In  behalf  of  the  grief-stricken  wife,  the  orphaned  children,  the  sorrow- 
ing parents,  and  all  others  dear  to  him  by  the  ties  of  blood  and  affection, 
we  invoke  that  consolation  no  human  sympathy  cacn  alone  secure. 

The  report  of  the  committee  and  accompanying  resolutions,  with  the 
^address  made  in  their  presentation,  will  be  spread  upon  the  minutes  of 
this  court  as  an  enduring  memorial  of  the  love  and  esteem  we  cherished 
for  our  deceased  brother. 
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MEMORIAL  PROCEEDINGS  TOUCHING  THE  DEATH  OF 
HON.  JAMES  H.  BELL. 

Had  in  Supreme  Oourt^  June  22^  1893. 

Hon.  George  Goldthwaite,  of  Houston,  said: 

May  it  please  the  Court — At  a  meeting  of  the  bar  of  the  Supi'eme  Court 
of  Texas,  recently  held  in  Austin,  the  following  resolutions  were  passed, 
which,  as  to  their  object,  speak  for  themselves: 

The  adjourned  meeting  of  the  members  of  the  bar  of  the  Supreme  Court 
of  Texas  was  held  in  the  city  of  Austin,  on  the  17th  day  of  June,  1893, 
pursuant  to  call,  and  on  motion  of  Jolin  Dowell,  James  H.  Burts  was 
elected  chaiiman,  and  N.  A.  Rector  chosen  secretary. 

On  motion  of  A.  S.  Walker,  the  following  resolutions  were  adopted: 

Eesolved.  That  the  bar  of  the  Supreme  Court  of  the  State  deem  it  a 
duty  to  give  expression  to  their  regard  and  esteem  for  the  late  Judge 
James  H.  Bell,  a  native  of  Texas,  who  died  lately  at  his  residence  in  the 
city  of  Austin. 

First.  That  the  memory  of  Judge  Bell  should  be  cherished  because  of 
the  learning,  industry,  and  grasp  of  intellect  brought  by  him  to  the  dis- 
charge of  his  duties  as  a  justice  of  this  court;  for  his  great  contributions 
to  the  jurisprudence  of  the  State;  for  his  courtesy  as  a  gentleman  and 
fidelity  as  a  friend;  and  for  his  patriotism  and  worth  as  a  citizen. 

Second.  That  Judge  George  Goldthwaite  and  ex-Governor  O.  M.  Rob- 
erts be  requested  to  present  these  resolutions  to  the  court,  and  move  that 
they  be  entered  of  record. 

Third.  That  a  copy  hereof  be  communicated  to  the  family  of  the  de- 
ceased. 

A.  S.  Walker, 
Chairman  of  Committee  on  Resolutions. 

And  now,  having  formally  presented  said  resolutions,  in  behalf  of  the 
bar  of  the  Supreme  Court  of  Texas,  I  move  that  they  be  entered  of  record 
as  a  perpetual  memorial  to  the  virtues  of  the  deceased. 

Mr.  Goldthwaite  then  proceeded  to  read  a  sketch  of  the  life  of  Hon. 
James  H.  Bell. 

The  lives  of  the  dead  furnish  the  most  inspiring  lessons  to  the  living; 
and  if  the  Genius  of  Texas  could  speak  from  above,  she  would  point  with 
the  finger  of  pride  to  the  annals  of  her  master  spirits,  and  entreat  the  youth 
of  the  State  to  cherish  their  memories  and  imitate  their  examples.  It  is 
only  by  an  incessant  tread  in  former  tracks  leading  to  the  heights  of  noble 
achievement  that  a  way  is  beaten  for  the  advancement  and  elevation  of 
society.     Such  footprints  invite  emulation,  and  form  the  most  powerful 
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incentives  to  noble  ambition;  and  such  were  the  marks  made  by  the  sub- 
ject of  this  sketch  upon  the  records  of  his  State. 

James  Hall  Bell,  whose  name  adorns  the  brilliant  roll  of  judges  of  the 
Supreme  Coui't  of  Texas,  and  whose  character  and  attainments  add  luster 
to  the  jurisprudence  of  the  State,  was  a  native  Texan,  and  was  bom  at 
Beirs  Landing,  now  the  town  of  Columbia,  in  Brazona  County,  on  the 
2l8t  of  January,  1825.  His  father,  Josiah  Bell,  was  a  native  of  Ken- 
tucky, and  came  to  Texas  with  the  colony  of  Stephen  F.  Austin,  of  which 
he  was  a  prominent  member.  His  mother  was  formerly  Mary  Evaline 
McKenzie,  of  Kentucky,  a  lady  whose  force  of  character  and  accomplish- 
ments well  fitted  her  for  the  motherly  part  she  was  to  play  in  the  social 
development  of  a  new  country. 

In  1837  James  H.  Bell  was  sent  to  St.  Joseph's  College,  at  Bardstown, 
Kentucky,  but  on  the  death  of  his  father  in  1838  he  returned  to  Texas, 
and  in  1889  was  sent  to  Center  College,  at  Danville,  Kentucky.  In  1842, 
in  consequence  of  the  capture  of  San  Antonio  by  the  Mexican  General 
Woll,  the  state  of  affairs  in  Texas  became  so  unsettled  that  Jambs  Bell 
again  returned  to  bis  home  before  he  had  taken  his  graduating  degrees, 
and  enlisted  in  the  command  of  General  Somervell,  which  was  organized 
to  repel  the  Mexican  invasion.  When  quiet  was  restored  along  the  Rio 
Grande  and  the  troops  were  disbanded,  he  entered  the  law  ofi9ce  of  Col. 
William  H.  Jack,  who  was  considered  one  of  the  ablest  lawyers  and  the 
most  brilliant  orator  at  the  Texas  bar,  whom  Lynch,  in  his  Bench  and 
Bar  of  Texas,  characterizes  as  having  possessed  the  lactea  ubertaa  and  vox 
argentea  of  Cicero.  Here  he  continued  his  studies  until  the  death  of  Col. 
Jack  in  1844.  In  1845  he  entered  the  law  department  of  Harvard  Uni^ 
versity ,  at  Cambridge,  Massachusetts,  and  enjoyed  the  instruction  of  Prof. 
Greenleaf  and  Judge  Story,  who  were  at  that  time  professors  in  that 
institution.  He  was  studious  and  attentive,  ambitious  to  acquire  all  that 
his  advantages  could  confer  upon  him. 

He  mastered  the  principles  of  law,  and  pursued  the  study  of  the  Latin 
classics  until  he  was  thoroughly  familiar  with  that  language  and  its  liter- 
ature.  He  also  learned  to  read  the  French  language  with  fluency,  and 
acquired  the  ability  to  speak  the  Spanish  with  the  refinement  of  a  culti- 
vated Spaniard. 

In  1847  James  Bell  returned  to  Texas,  and  on  December  1st  of  that 
year  man*ied  a  most  excellent  lady.  Miss  Catherine  £.  Townsend,  daughter 
of  Dr.  Barclay  Townsend,  a  prominent  physician  of  Houston.  Eight 
children  were  the  fruits  of  this  marriage,  of  whom  six  survive  him,  and 
are  among  the  most  highly  i*espected  citizens  of  the  State. 

During  the  same  year,  1847,  he  formed  a  copartnerahip  for  the  practice 
of  law  with  Robert  J.  Towns,  and  located  in  the  town  of  Brazoria.  This 
region  was  devoted  chiefly  to  planting  interests,  and  was  largely  exempt 
from  litigation,  and  Mr.  Bell  virtually  abandoned  the  practice  of  law. 
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and  for  several  years  devoted  his  attention  chiefly  to  the  management  of 
his  plantation;  but  in  1853  he  returned  to  the  bar  and  soon  acquired  a  lai'ge 
practice.  In  1856  he  was  elected  to  the  office  of  district  judge  of  the 
first  judicial  district,  which  at  that  time  embraced  the  counties  of  Galves- 
ton, Brazoria,  Fort  Bend,  Austin*  Fayette,  Colorado,  Wharton,  and  Mata- 
gorda. 

The  standard  of  judicial  excellence  which  he  established  in  this  position 
was  of  a  high  order,  and  gave  him  so  much  popularity  for  integi-ity  and 
attainment  that,  in  1858,  he  was  elected  by  the  people,  over  the  Demo- 
cratic nominee,  to  a  place  on  the  Supreme  Bench  of  the  State,  which  was 
at  that  time  composed  of  only  three  judges,  with  full  civil  and  criminal 
jurisdiction. 

This  promotion  of  Judge  Bell  to  the  Supreme  Bench,  by  the  whole 
people  of  the  State,  which  was  intensely  democratic,  regardless  of  his  p)o- 
litical  principles,  which  were  those  of  the  Whig  party,  was  a  splendid 
tribute  to  his  qualities  as  a  lawyer,  judge,  and  citizen.  He  held  the  office 
of  Associate  Justice  until  1864,  when  his  term  expired,  and  he  resumed 
the  practice  of  law. 

Judge  Bell  was  bitterly  opposed  to  the  doctrine  and  policy  of  seces- 
sion.  While  he  recognized  the  aggravation  that  gave  the  recourse  birth, 
he  viewed  it  as  a  sure  path  to  disaster  and  humiliation,  if  not  to  the  en- 
tire loss  of  civil  liberty;  and  he  thought  that  an  antidote  could  be  found 
for  its  necessity  in  a  returning  sense  of  justice  and  in  the  ample  scope  of 
the  Constitution.  He  considered  the  union  of  the  States  the  only  guar- 
antee and  possibility  of  national  safety,  happiness,  and  prosperity;  but  he 
loved  the  State  of  his  nativity,  of  which  his  father  had  been  one  of  the 
founders,  and  the  name  and  honor  of  which  he  had  been  taught  from  in- 
fancy to  cherish  with  all  the  ardor. of  patriotic  pride  and  affection.  He 
could  never  raise  his  hand  against  his  State.  He  viewed  every  glow  and 
impulse  of  its  supurb  gallantry  with  pride  and  admiration;  yet  he  was 
fully  convinced  that  the  disruption  of  the  Union  would  result  in  the  final 
loss  of  American  liberty.  He  brought  all  the  intensity  of  his  soul,  all  the 
force  and  ardor  of  his  nature,  into  action  to  quench  the  kindling  sparks 
of  civil  war;  and  when,  in  1861,  the  flames  finally  burst  forth,  he  stood 
aloof  in  the  quietude  of  despair;  but  when  all  was  lost  and  the  vce  victis 
of  reconstruction  began  its  work,  he  again  threw  himself  in  the  breach. 
He  detested  the  partisan  excesses  and  the  official  iniquities  of  the  recon- 
struction era  even  more  than  he  hated  what  he  conceived  to  be  the  wicked 
error  of  secession.  He  performed  an  eminent  service  for  his  State  during 
the  troubles  that  arose  upon  the  election  of  Governor  Coke  to  succeed  E. 
J.  Davis.  The  latter,  entrenched,  as  he  imagined,  in  the  paii.isanism  of 
reconstruction,  and  shielded  by  the  lingering  hostility  of  the  conquering 
power,  refused  to  vacate  the  Governor's  office,  and  invoked  the  aid  of 
President  Grant  to  maintain  him  in  the  gubernatorial  chair.     This  high- 
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handed  and  arrogant  defiance  of  the  will  of  the  Texas  people  stirred  the 
soul  of  Judge  Bell  and  moved  his  patriotism  to  prompt  and  efficient  ac- 
tion. He  proceeded  at  once  to  Washington  and  laid  the  matter  before  the 
authorities.  His  reputation  and  personal  qualities  gained  him  an  atten- 
tive hearing,  and  the  sincerity  and  manifest  truth  of  his  statement  of  the 
condition  of  affairs  prevailed.  The  President  declined  to  interfere,  and 
from  that  time  self-government  was  restored  to  the  people  of  Texas. 

Notwithstanding  these  pati'iotic  acts,  Judge  Bell  was  still  not  in  accord 
with  the  dominant  Southern  party  which  he  had  thus  aided  in  establish- 
ing in  power,  and  found  himself  occupying  an  unpleasant  political  isola- 
tion. He  consequently  repaired  to  Mexico,  and  engaged  in  mining 
operations,  in  which  he  was  successful  and  soon  acquired  a  competent 
fortune,  the  larger  portion  of  which  he  distributed  among  his  children; 
but  he  subsequently  met  with  reverses,  and  his  latter  days  were  clouded 
by  pecuniary  losses  and  disappointments,  and  the  hand  of  physical  afflic- 
tion also  pressed  heavily  upon  him.  After  a  prolonged  illness,  he  died 
at  his  home  in  Austin,  on  the  13th  day  of  March,  1892. 

The  character  of  Judge  Bell  was  a  fine  blending  and  arching  over  of 
a  rough-hewn  exterior,  toughened  by  contact  with  the  varied  and  hete- 
rogeneous elements  of  colonization,  strengthened  by  the  inspiring  sur- 
roundings of  primitive  nature,  and  chastened  by  the  innate  qualities  of  a 
perfect  gentleman  burnished  and  developed  by  the  influences  of  a  thor- 
ough education  and  the  arts  of  refined  society.  Bom  in  a  tent  on  the 
banks  of  the  Brazos,  surrounded  by  lawless  Mexicans,  and,  at  no  great 
distance,  by  the  fiercest  of  all  the  tribes  of  American  Indians,  his  infancy 
and  youth  were  passed  amid  all  the  dangers  and  excitements  that  charac- 
terize the  ever  varied  and  shifting  scenes  of  frontier  life.  He  saw  civili- 
zation, as  it  were,  walk  forth  from  the  colony  of  Austin,  plant  its  habi- 
tations here  and  there  in  the  deep  wilds  and  far  away  over  the  boundless 
plains,  and  strew  the  seeds  of  cereal  verdure  upon  the  ancient  burial 
mounds  of  the  Comanches.  Swaddled  in  the  leafiy  groves  of  primeval 
settlement,  he  was  bom  and  reared  with  Texas,  and  grew  with  her  until 
he  wore  the  proud  ermine  of  a  gi»eat  State. 

Such  a  life  engenders  two  extremes — a  degraded  lawlessness,  or  the  de- 
velopment of  the  noblest  qualities  of  manhood.  It  had  the  latter  effect 
upon  Judge  Bell.  A  deep  sense  of  honor,  an  abiding  love  of  truth  and 
justice,  a  poetic  view  of  nature,  lofty  philanthropic  aspirations,  and  fond- 
ness for  the  higher  amenities  of  life,  were  early  impressed  upon  his  mind 
and  heart,  and  became  the  ruling  elements  of  his  character.  Time  nour- 
ished and  strengthened  the  combination,  until  it  ripened  into  the  pure 
minded  man  and  patriot,  the  accomplished  scholar  and  leamed  judge,  the 
eminent  citizen  exercising  a  salutary  influence  in  all  the  relations  of  life. 

But  it  was  as  Associate  Justice  of  the  Supreme  Court  that  Judge  Bell 
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left  the  highest  and  most  enduring  marks  of  his  varied  attainments.  It 
is  here  that  the  full  fruition  of  his  qualities  is  most  discernible.  His  re- 
ported  decisions  are  enduring  monuments  of  his  capacity  and  purity. 
His  usual  method  of  rendering  his  opinions  is  a  unique  model  of  judicial 
exposition.  His  custom  generally  was  to  open  the  door  of  the  case  at 
once,  announce  his  opinion  at  the  start,  and  then  proceed  to  assign  his 
grounds  by  proof  rather  than  by  inference,  which  indeed  is  the  proper 
logic  of  the  advocate,  and  is  surely  more  satisfactory  than  to  suspend  the 
conclusion  through  a  long  series  of  premises  and  obiter  dicta. 

Some  of  the  decisions  of  Judge  Bell  settled  important  questions  in  our 
jurisprudence.  In  the  case  of  De  Blanc  v.  Lynch,  23  Texas,  25,  the  ques- 
tion arose  as  to  what  is  meant  by  the  expression  increciae  of  lands  under 
the  statute  of  1848,  which  declared  that  the  increase  of  the  lands  of  the 
wife  should  be  her  separate  property.  Judge  Bell,  referring  to  the 
meaning  of  the  words  as  used  in  the  twenty-fifth  chapter  of  Leviticus, 
and  in  the  sixty-seventh  Psalm,  decided  that  they  meant  the  crops  grown 
upon  the  soil;  but  to  adopt  this  meaning  of  the  word  increase,  as  used  in 
the  statute,  would  lead  to  inequitable  and  unreasonable  results,  wholly 
inconsistent  with  the  principles  upon  which  community  property  is  based; 
and  he  established  the  doctrine  that  crops  raised  on  the  lands  of  the  wife 
are  community  property,  and  subject  to  the  debts  of  the  husband. 

Another  important  decision  was  rendered  by  him  in  the  case  of  With- 
ers V.  Patterson,  27  Texas,  491,  in  which  he  declared  that  the  determina- 
tion or  judgment  of  a  court  upon  questions  of  fact  necessary  to  support 
its  jurisdiction  may  be  impeached  collaterally  by  attacking  the  existence 
of  the  facts.  He,  however,  draws  a  nice  distinction  between  orders  and 
decrees  of  the  court  upon  matters  concerning  which  it  has  the  right  to  de- 
termine, and  those  which  it  has  the  power  to  make  only  under  certain 
circumstances.  Orders  and  decrees  of  the  first  class  can  never  be  im- 
peached. The  nullity  of  those  of  the  second  class  may  be  asserted  in  any 
collateral  proceeding  based  upon  defect  of  circumstance.  Judge  Bell 
elucidates  this  distinction  and  its  effects  by  a  number  of  pointed  and  well 
made  illustrations,  and  settled  in  our  jurisprudence  a  long  vexed  ques- 
tion. 

Judge  Bell  was  a  stanch  defender  of  the  rights  of  the  citizen  against 
the  exercise  of  any  undue  powers  of  government.  In  Ex  Parte  Frank 
H.  Coupland,  on  habeas  corpus  before  Chief  Justice  Wheeler,  in  1863,  he 
rendered  an  able  dissenting  opinion,  in  which  he  held  that  the  power 
given  to  Congress  by  the  Constitution  to  raise  and  maintain  armies  did 
not  confer  the  power  to  conscript  a  citizen  in  the  regular  army  without 
his  consent,  any  more  than  the  power  to  provide  and  maintain  a  navy 
conferred  the  power  of  impressment.  In  support  of  this  view  he  made 
an  exhaustive  appeal  to  the  opinions  of  the  writers  of  the  Federalist,  who 
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were  the  strongest  champions  of  Federal  power,  and  the  most  ardent  ad* 
Yocates  of  a  liberal  constrnction  of  the  Constitution. 

The  social  and  domestic  qualities  of  Judge  Bell  formed  a  beautiful 
balance  to  his  professional  characteristics.  The  exactness  of  the  lawyer 
and  the  integrity  of  the  judge  found  their  counterpoise  in  the  warmth  of 
friendship  and  tenderness  of  family  love.  The  firmness  and  resolution 
of  the  man  of  business  were  tempered  and  softened  by  modesty  and  gen- 
tleness of  manner.  He  had  in  early  life  connected  himself  with  the  Pres- 
byterian Church,  and  his  religion  was  broad  and  deep,  resting  upon  the 
infinite  mercy  of  God  and  the  merits  of  redeeming  love.  His  faith  wove 
its  roses  in  the  garden  of  a  future  existence,  and  its  contemplation  sus- 
tained him  in  his  last  days,  when  all  earthly  pleasures  and  ambitions  had 
faded  from  his  view.  Judge  Bell  was  a  true  man,  a  true  Christian,  and 
a  true  Texan  of  the  genuine  American  type;  and  it  may  be  said  of  him, 
as  Huddlesford  said  of  the  uprooted  oak: 

*^And  still  'tis  thine,  though  faUen,  imperial  oak, 
To  teach  a  lesson  to  the  wise  and  brave." 


Chief  Justice  John  W.  Stayton  made  the  following  response: 

Surroundings  of  early  life  leave  their  impress  on  every  human  being, 
and  intensify  character. 

Judge  Bell  was  bom  while  the  echoes  from  bloody  fields,  that  brought 
freedom  to  his  birth,  and  forever  severed  Mexico  from  the  Spanish  crown, 
were  still  heard  in  every  home  and  hamlet  in  the  land.  They  spoke  of 
the  suffering,  toil,  and  blood  that  freedom  cost,  and  of  the  silent  graves 
and  grand  lives  of  men  whose  names  will  be  revered  so  long  as  liberty 
hath  her  worshippers. 

Before  his  boyhood's  years  were  passed  he  saw  free  government  again 
destroyed,  and  worse  than  Spanish  rule  imposed  on  all  the  land  that  had 
not  spirit  to  resist  the  reign  of  arbitrary  power.  He  saw  the  gathering 
storm  of  oppression  raised,  and  witnessed  the  culmination  of  the  struggle 
that  made  Texas  a  free  and  independent  nation.  He  knew  the  grand  men 
who  participated  in  that  contest,  and  the  noble  women  who  shai  ed  their 
dangers,  privations,  and  toils,  and  from  them  came  no  inspiration  to 
weaken  his  love  for  the  land  of  his  birth.  In  early  life  he  bore  arms  in 
her  service,  and  for  many  years  participated  in  and  witnessed  the  dan- 
gers and  struggles  of  her  people. 

A  life  so  spent  was  calculated  to  make  a  brave  man;  peril  to  country, 
so  imminent  and  long  continued,  to  make  a  patriotic  man;  but  a  crisis  in 
national  affairs  came,  which  tested  the  courage  and  patriotism  of  all  men 
who  lived  in  the  South.  He  is  not  always  the  bravest  man  who  is  ready 
to  face  the  cannon's  mouth;  and  it  is  easy,  even  for  the  weak,  in  times  of 
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great  excitement,  to  be  moved  by  popular  impulse,  and  to  face  a  danger 
or  advise  a  course  which  cool  reflection  on  their  part  would  condemn.  At 
suqJi  times,  when  the  weal  of  a  nation  is  at  stake,  it  is  only  the  man  of 
true  patriotism  and  courage  who,  in  the  face  of  overwhelming  adverse 
opinion,  can  calmly  weigh  the  surroundings  and  advise  a  course,  which^ 
for  the  time,  may  cause  his  courage  or  love  of  country  to  be  suspected. 
For  many  years  national  affairs  were  such  as  justly  to  alarm  the  Southern 
people;  and  in  1860  events  occurred  which  caused  pure  and  liberty  loving 
men  to  believe  that  separation  from  the  States  of  the  North  was  necessary 
to  the  security  and  future  welfare  of  the  South.  So  believed  the  great 
mass  of  the  people  of  this  State.  At  no  period  was  there  ever  such  unan- 
imity upon  any  question,  and  a  man  in  public  life  who  then  uttered  senti- 
ments adverse  to  secession  seemed  to  have  no  future,  and  his  motives 
were  liable  to  misconception.  Judge  Bell  did  not  question  the  existence 
of  cause  for  alarm,  but  believed  that  security  was  not  to  be  found  in  se- 
cession; and  in  the  words  that  now  seem  prophetic,  in  a  public  address 
made  at  the  capital  of  the  State,  he  fearlessly  expressed  his  views,  at- 
tempted to  allay  public  excitement,  and  to  avert  disaster  that  followed. 

That  such  results  came,  argues  nothing  against  the  purity  of  the  mo- 
tives or  patriotism  of  the  Southern  people,  nor  do  they  show  that  their 
cause  was  not  just,  for,  when  differences  are  submitted  to  the  arbitrament 
of  force,  might  makes  what  the  vanquished  must  accept  as  right.  All 
patriots  deprecated  the  existence  of  a  necessity  for  the  civil  war,  but  no 
true  Southern  man  has  apology  to  make  this  or  any  coming  generation 
for  the  fearless  assertion  of  his  rights,  and  no  fair  minded  man,  wherever 
he  may  live,  can  believe  that  any  people  ever  made  such  sacrifices  as 
made  the  people  of  the  South,  who  were  not  actuated  by  a  thorough  con- 
viction of  the  justice  of  their  cause  and  of  necessity  of  resort  to  arms  to 
maintain  it.  It  was  one  of  those  events  in  the  line  of  destiny  looking  to 
some  good  end,  and  may  a  wise  providence  heal  the  wounds  it  wrought,^ 
bring  to  full  consummation  that  end,  and  remove  the  bitterness  it  begot. 

The  effort  of  Judge  Bell  to  avert  the  war,  under  the  circumstances, 
was  perhaps  the  most  heroic  act  of  his  life,  and  manifested  a  self-sacrifice 
and  patriotism  which  could  not  be  suspected.  It  manifested  his  fitness 
for  the  highest  and  most  sacred  trusts.  Failing  in  this  effort,  he  went  on 
in  the  faithful  discharge  of  his  duty  as  a  judge  of  this  court,  and  when 
the  desolation  of  the  State  was  as  complete  as  arbitrary  military  power 
could  make  it,  he  gave  most  efficient  aid  in  securing  the  restoration  of  the 
civil  government.  For  his  devotion  to  duty,  high  character,  learning, 
and  courage,  we  honor  his  memory  and  would  perpetuate  it. 

The  sketch  of  his  life  and  character  presented  reflects  truly  the  man  as^ 
he  was,  and  his  published  opinions  are  a  part  of  the  judicial  history  of 
the  State,  which  will  remain  as  monuments  of  his  learning,  ability,  and 
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integrity,  to  be  read  and  admired  as  long  as  the  reports  of  the  decisions 
of  the  court  exist,  and  thus  may  his  name  and  worth  be  transmitted  to 
posterity. 

We  tender  to  the  bereaved  family  our  warmest  sympathy,  and  direct 
that  the  proceedings  of  the  day  be  spread  on  the  minutes  of  this  court  as 
a  tribute  to  his  memory. 

The  court  stands  adjourned. 
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.  ADDITIONAL    RULE. 

Promulgated  Jam  24,  1893. 

12.  When  any  Court  of  Civil  Appeals  shall  certify  to  this  court  any 
question  for  determination,  or  shall  send  to  this  court  any  cause  upon 
a  certificate  of  dissent,  either  upon  its  own  motion  or  that  of  any  party, 
the  certificate  in  either  case  shall  be  accompanied  by  the  briefs  filed  in  the 
Court  of  Civil  Appeals;  and  the  clerk  of  this  court  shall,  upon  the  receipt 
of  the  briefs,  issue  notices  to  the  attorneys  whose  names  appear  thereon 
of  the  day  on  which  the  question,  or  cause,  as  the  case  may  be,  shall  be 
set  down  for  submission. 
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TEXAS  SUPREME  COURT  REPORTS. 

AUSTIN  TERM,  1892. 


IssY  Landa  v.  Theodore  Heerhann. 
No.  7383. 

1.  Appeal  Bond  in  Justice  Oourt— Misdescription  of  Judgment. 

^ult  upon  note  in  Justice  Court  for  $95  and  stipulated  attorney  fees.  Judgment 
for  amount  claimed.  The  defendant  appealed,  and  gave  an  appeal  bond  in  all 
respects  describing  the  judgment  save  in  the  amount,  which  was  recited  as  ''#95 
with  interest  and  costs.''  It  was  also  not  in  double  the  amount  of  the  judg- 
ment. On  appeal,  on  motion  to  dismiss  in  the  District  Court,  held^  that  the 
transcript  from  the  Justice  Court  might  be  looked  to  in  aid  of  the  description 
of  the  amount.  Looking  to  the  transcript,  it  appears  that  the  only  misdescrip- 
tion is  that  the  bond  recites  '•  interest  and  costs,*"  instead  of  '•  interest  and  attor- 
ney fees.'*    Such  error  is  immaterial. 

2.  Appeal  Bond  more  Onerous  than  Required.^ An  appeal  bond 
from  judgment  in  Justice  Court  in  substantial  compliance  with  the  statute,  and 
on  which  judgment  can  be  entered,  is  not  invalid  because  more  onerous  condi- 
tions are  added.    Such  conditions  will  be  treated  as  surplusage. 

3.  New  Appeal  Bond.— When  the  appeal  bond  in  Justice  Court  is  defect- 
ive only  in  being  signed  by  one  surety,  or  in  the  amount,  a  new  l)ond  may  be 
filed  in  the  District  or  County  Court,  and  be  approved  by  the  clerk. 

4.  Failure  to  File  Conclusions  of  Fact,  etc.— The  failure  of  the  trial 
Judge  to  file  conclusions  of  fact  and  of  law  when  requested,  will  not  be  consid- 
ered on  appeal  without  a  bill  of  exceptions  taken  before  the  adjournment  of  the 
court. 

Appeal  from  Bexar.     Tried  below  before  Hon.  G.  H.  Noonan. 

Kear  &  LewiSy  for  appellant. — 1.  The  court  should  not  permit  the  fil- 
ing and  substitution  of  an  entirely  new  api>eal  bond  that  corrects  a  mis- 
description of  the  judgment  in  the  old  bond;  that  cures  the  defect  of 
insufficiency  of  amount;  that  cures  the  erroneous  conditions  of  the  old 
bond,  and  adds  a  new  and  different  set  of  sureties.  The  cases  in  which 
new  appeal  bonds  have  been  allowed  to  be  given  have  not  extended  fur- 
ther than  to  cure  defects  for  insufficiency  in  the  amount  of  the  bond,  or 
to  permit  the  addition  of  another  security  where  but  one  had  signed. 
Sayles'  Civ.  Stats.,  art.  1639;  King  v.  Hopkins,  42  Texas,  48;  Hollis  v. 
Border,  10  Texas,  277;  Smith  v.  Cheatham,  12  Texas,  37;  Martin  v. 
Hartwell,  1  Ct  App.  C.  C,  492;  Bank  v.  Lester,  73  Texas,  542;  Frees 
v.  Baker,  81  Texas,  216. 

Vol.  LXXXV.  Sup.— 1 
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2.  Upon  a  trial  by  the  court,  the  judge  shall,  at  the  request  of  either 
of  the  parties,  state  in  writing  the  conclusions  of  fact  found  by  him  sep- 
arately from  the  conclusions  of  law,  which  conclusions  of  fact  and  law 
shall  be  filed  with  the  clerk,  and  shall  constitute  a  part  of  the  record. 
Bamett  v.  Abernethy,  2  Ct.  App.  C.  C,  sec.  775. 

S.  O.  Newton,  for  appellee. — The  District  Court  was  authorized  to  per- 
mit appellee  to  file  a  new  appeal  bond  in  said  court  to  cure  defects  aris- 
ing from  an  insufficiency  m  the  amount  of  the  original  bond,  or  from  not 
having  been  signed  by  the  required  number  of  sureties.  Rev.  Stats.,  art. 
1639;  Christian  v.  Crawford,  60  Texas,  45;  Shelton  v.  Wade,  4  Texas, 
148;  HoUis  v.  Border,  10  Texas,  277;  Sci-anton  v.  Bell,  35  Texas,  413; 
Long  V.  Smith,  39  Texas,  160;  King  v.  Hopkins,  42  Texas,  48;  Ander- 
son  V.  Beatty,  3  Ct.  App.  C.  C,  sec.  260;  Laerd  v.  Frieberg,  Klein  <fe 
Co.,  2  Ct.  App.  C.  C,  sec.  Ill;  Austin  v.  McMahon,  2  Ct.  App.  C.  C.,. 
sec.  429;  Parsons  v.  Crawford,  2  Ct.  App.  C.  C,  669. 

GARRETT,  Presiding  Judge,  Section  B, — The  only  questions  in  this 
case  grow  out  of  the  action  of  the  District  Court  of  Bexar  County  on  the 
motion  of  the  appellant,  Landa,  to  dismiss  the  appeal  of  the  appellee, 
Heermann,  from  the  Justice  Court,  and  in  failing  to  file  conclusions  of 
fact  and  law. 

Suit  was  instituted  in  the  Justice  Court  by  the  appellant  against  the 
appellee,  on  a  promissory  note  for  1400,  dated  April  14,  1887,  with  8  per 
cent  interest  from  date,  and  10  per  cent  attorney  fees;  credited,  April  14, 
1888, 1125;  April  30,  1888,  $180;  balance  of  principal,  195.  Defendant 
pleaded  failure  of  considei-ation,  and  plaintiff  replied,  pleading  an  estop- 
pel. On  January  8,  1889,  trial  was  had  and  judgment  was  rendered  for 
the  plaintiff  for  1145.97,  being  principal,  interest,  and  attorney  fees  then 
due.  On  the  same  day  the  defendant  gave  notice  of  appeal  and  filed  an 
appeal  bond. 

In  the  District  Court  plaintiff  moved  to  dismiss  the  appeal,  because  the 
appeal  bond  misdescribed  the  judgment  as  one  for  $95;  was  not  payable 
in  double  the  amount  of  the  judgment;  was  not  conditioned  as  required 
by  law;  and  was  signed  by  but  one  surety.  This  motion  the  court  sus- 
tained on  October  10,  1889.  On  October  29,  1889,  defendant  filed  a  mo- 
tion to  reinstate,  and  for  leave  to  file  a  new  appeal  bond  covering  the 
defects  in  the  old  bond.  This  motion  was  sustained,  and  leave  granted 
to  file  a  new  bond  covering  all  errors  complained  of  in  the  old  bond. 
Plaintiff  excepted,  and  afterward  moved  to  dismiss  the  new  bond  as  hav- 
ing been  filed  too  late  and  not  in  the  proper  court,  and  not  having  been 
approved  by  the  justice  of  the  peace.  This  motion  was  overruled,  and 
on  a  trial  before  the  court  judgment  was  rendered  for  the  defendant. 
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Plaintiff  excepted  and  gave  notice  of  appeal,  which  has  been  perfected, 
but  without  a  statement  of  facts. 

The  appeal  bond  correctly  described  the  judgment  by  giving  the  num- 
ber and  style  of  suit,  the  name  of  the  justice  and  number  of  precinct,  and 
date  of  judgment,  and  gave  in  every  particular  a  conrect  description  of 
the  judgment,  except  that  it  recited  the  amount  for  which  it  was  ren- 
dered as  195,  with  interest  and  costs,  when  the  amount  as  specified  in  the 
judgment  was  for  principal  and  interest,  $132.70,  and  an  attorney  fee  of 
113.27.  The  transcript  shows,  that  the  suit  was  upon  a  note  for  $95,  in- 
terest, and  attorney  fees,  and  a  computation  will  show  tliat  the  judgment 
was  rendered  for  that  amount.  In  Anderson  v.  Beatty,  3  Willson's  Civil 
Appeals,  section  260,  it  was  held  that  the  transcript  might  be  looked  to 
in  aid  of  the  description  of  the  amount.  Looking  to  the  transcript,  there 
is  no  room  for  a  doubt  that  the  bond  describes  the  judgment  appealed 
from.  The  only  variance  is,  that  the  bond  recites  ''  interest  and  costs" 
instead  of  "  interest  and  attorney  fees."  If  there  is  any  misdescription, 
it  is  immaterial. 

It  is  also  urged  that  the  bond  is  invalid  because  the  condition  is  more 
onerous  than  required  by  law.  The  condition  of  the  first  appeal  bond 
was:  *'  If  the  said  Theodore  Heermann,  defendant,  shall  well  and  truly 
prosecute  his  appeal  with  effect,  and  shall  pay  off  and  discharge  any  judg- 
ment, order,  or  decree  of  said  District  Court  in  said  suit,  and  shall  pay  off 
and  satisfy  all  costs  in  the  court  below,  as  well  as  all  costs  and  interest 
upon  said  judgment,  and  all  costs  of  the  District  Court  of  Bexar  County,, 
then  this  obligation  to  be  null  and  void,  otherwise  to  remain  in  full  force 
and  effect."  The  condition  prescribed  by  statute  is,  "  that  the  appellant 
shall  prosecute  his  appeal  to  effect,  and  shall  pay  off  and  satisfy  the  judg- 
ment which  may  be  rendered  against  him  on  such  appeal."  The  condi- 
tion of  the  bond  given  by  the  defendant  Heermann  was  in  substantial 
compliance  with  the  statute,  except  that  a  more  onerous  condition  waj- 
added.  If  the  bond  is  in  substantial  compliance  with  the  statute  and  a 
judgment  can  be  entere<l  thereon,  and  a  more  onerous  part  is  added,, 
the  more  onerous  imrt  will  be  treated  as  surplusage.  Janes  v.  Langham, 
29  Texas,  413. 

The  bond  appears  from  the  record  to  have  been  signed  by  two  sureties. 
But  when  a  bond  has  only  one  surety,  or  is  deficient  in  amount,  it  may  be 
substituted  by  a  new  bond,  and  the  new  bond  may  be  filed  in  the  Dis- 
trict Court  and  approved  by  the  district  clerk.  King  v.  Hopkins,  42 
Texas,  48.  There  was  no  error  in  permitting  the  new  bond  to  be  filed 
and  in  reinstating  the  case. 

Appellant  has  assigned  as  error  the  failure  of  the  judge  to  file  his  con- 
clusions of  fact  and  of  law,  although  an  order  was  entered  granting  the 
request  of  the  plaintiff  to  that  effect.     It  has  been  repeatedly  held,  that 
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the  failure  of  the  judge  to  file  such  conclusions  would  not  be  considered 
without  a  bill  of  exceptions.     Cottulla  v.  Goggan  <fe  Bros.,  77  Texas,  32. 

It  is  contended,  that  as  the  record  shows  that  the  court  made  an  entry 
in  the  case  granting  the  request,  the  appellant  might  rely  upon  that  ac- 
tion of  the  court.  But  it  was  something  that  might  be  waived;  and  if 
the  party  desired  to  have  the  action  of  the  judge  in  failing  to  file  his  con- 
elusions  revised,  it  was  still  his  duty  to  take  a  bill  of  exceptions  before 
the  adjournment  of  the  court. 

We  conclude  that  the  judgment  of  the  court  below  should  be  afiSrmed. 

4ffirmed. 
Adopted  May  24,  1892. 


C.  G.  Prude  akd  J.  N.  Rice  v.  James  Campbell  bt  al. 
No.  7218. 

1.  Bale  of  Cattle  in  the  Range— Parol  Agreement  to  Sell.—While 
a  bill  of  sale  (to  cattle  running  on  the  range)  and  its  record  are  prerequisites  to 
tbe  acquisition  of  title,  and  without  sucb  registration  the  transfer  does  not  tal^e 
effect,  it  follows  that  a  parol  transfer  of  cattle  in  tbe  range  is  a  nullity;  but  it 
does  not  follow  that  a  parol  agreement  to  transfer  in  the  manner  prescribed  by 
tbe  statute  is  void,  if  founded  upon  a  valid  consideration  and  unmixed  with 
fraud. 

2.  Same.  — An  agreement  in  parol  to  transfer  stock  cattle  on  tbe  range,  if 
founded  upon  valuable  consideration,  may  be  enforced. 

3.  Fraud— Fraudulent  Contract.— One  of  two  partners  in  dealing  with 
tbe  partnership  property  obtained  tbe  consent  of  tbe  other  to  surrender  the 
stock,  in  ignorance  of  a  private  agreement  by  which  tbe  acting  partner  was  to 
share  with  tlie  vendee  in  tbe  stock  conveyed.  8ucb  contract  was  fraudulent, 
and  can  not  be  enforced  by  tbe  acting  partner  suing  for  such  share.  Tbe  inno- 
cent partner,  the  victim  of  the  fraud,  however,  could  enforce  tbe  contract  to  the 
extent  of  his  interest. 

Appeal  from  Mills.   Tried  below  before  Hon.  W.  A.  Blackburn. 

Dan  H,  Triplettj  for  appellant  Prude,  and  J.  L.  Lewis,  for  Rice,  cited 
Wells  v.  Littlefield,  59  Texas,  556;  55  Texas,  365;  Rev.  Stats.,  arts. 
1316,  1317;  4  Texas,  75;  13  Texas,  31;  19  Texas,  312;  28  Texas,  97; 
56  Texas,  75;  2  Ct.  App.  C.  C,  613;  63  Texas,  333,  344;  62  Texas,  267, 
391;  60  Texas,  5?7;  61  Texas,  246;  23  Texas,  51;  46  Texas,  356;  47 
Texas,  138;  57  Texas,  432;  62  Texas,  274,  515;  63  Texas,  274,  449;  1 
Texas,  342;  4  Texas,  252;  7  Texas,  584;  9  Texas,  501;  19  Texas,  228; 
56  Texas,  628. 

R.  H,  Ward,  for  appellees. — 1.  The  contract  to  compromise  the  in- 
junction suit  entered  into  between  C.  G.  Prude  and  appellee  James  Camp- 
bell was  fraudulent  and  void,  because  tbe  said  Prude  made  tbe  same  with 
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the  intent  to  defraud  his  copartner  J.  N.  Rice,  the  said  Prude  agreeing 
to  conceal  from  his  said  copartner  Rice  the  real  consideration  of  the  con- 
tract, and  to  withhold  from  him  all  the  benefits  of  the  same.  This  con- 
tract being  fraudulent,  no  court  will  lend  its  aid  to  enforce  it  or  to  re- 
cover damages  for  its  violation.  Defendant's  answer  setting  up  this 
fraud  was  a  good  defense  to  appellants'  suit,  and  the  coui*t  below  did  not 
err  in  overruling  appellants'  demurrer  to  the  same.  Overshiner  v.  Wise- 
hart,  69  Ind.,  135;  Fitzgerald  v.  Forestall,  48  111.,  228;  Grimes  v.  Hoyt, 
2  Jones  Eq.,  271;  Mattox  v.  Hightshue,  39  Ind.,  95;  White  v.  Crew,  16 
Ga.,  416;  Swartz  v.  Gillett,  1  Chand.,  207;  Hudson  v.  Johnson,  45  Cal., 
21;  Bellamy  v,  Bellamy,  6  Fla.,  62;  Gunter  v.  Lafflue,  7  Cal.,  588;  Dun- 
ning V.  Bathrich,  41  111.,  425;  Cunningham  v.  Shields,  4  Hayw.  (Tenn.), 
44;  Wilson  v.  Bird,  28  N.  J.  Eq.,  352. 

2.  The  written  bill  of  sale,  properly  acknowledged  and  recorded,  from 
Prude  &  Rice  to  James  Campbell,  to  the  cattle  in  controvei-sy ,  which  cattle 
were  running  on  the  range,  put  the  title  to  said  cattle  in  said  Campbell. 
The  parol  agreement  between  Campbell  and  Prude,  that  Campbell  should 
convey  to  said  Prude  a  one-half  interest  in  part  of  said  cattle,  in  fraud  of 
the  rights  of  said  Rice,  his  copartner,  was  absolutely  null  and  void,  be- 
cause said  cattle  were  running  on  the  range,  and  said  Prude  could  only 
acquire  a  title  to  the  same  by  a  written  bill  of  sale,  properly  acknowledged 
and  duly  recorded  as  required  by  article  4564,  Revised  Statutes.  Appel- 
lants asked  the  court  to  charge  the  converse  of  this  proposition  as  the  law 
of  the  case,  which  the  court  refused  to  do.  In  this  there  was  no  error. 
Black  V.  Vaughan,  70  Texas,  48. 

TARLTON,  Judge,  Section  S.— This  suit  was  instituted  May  31,  1886, 
in  the  District  Court  of  McCulloch  County,  by  C.  G  Prude,  as  plaintiff, 
against  James  Campbell,  as  defendant.  It  was  removed,  on  change  of 
venue,  from  McCulloch  to  Mills  County,  where  it  was  finally  tried.  Its 
purpose  was  to  enforce  the  specific  performance  of  a  conti'act  entered  into 
between  Prude  and  Campbell  for  the  transfer  of  certain  cattle  on  the 
range,  or  for  the  recovery  of  damages  for  the  violation  of  the  contract, 
or  for  the  recovery  of  the  value  of  the  cattle  involved  in  the  transaction. 

Subsequent  to  the  institution  of  the  suit,  J.  N.  Rice,  one  of  the  appel- 
lants. May  5,  1887,  intervened,  and  Andrew  Campbell,  O.  Thomi>son, 
and  C.  Tom,  three  of  the  appellees,  were  made  additional  defendants. 

The  case  was  tried  by  a  jury  March  20,  1889,  and  resulted  in  a  judg- 
ment for  the  defendants,  from  which  the  plaintiflf  and  intervenor  have 
appealed. 

An  accurate  apprehension  of  the  nature  of  the  suit  can  best  be  had  from 
a  summary  of  the  facts: 

In  the  year  1884,  the  plaintiff  C.  G.  Prude  and  the  intervenor  J.  N. 
Rice  were  partners  in  the  cattle  business,  under  the  firm  name  of  Prude 
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&  Rice.  In  that  year  they  purchased  from  James  Campbell  a  stock  of 
cattle  branded  Z-  on  the  range  in  McCulloch  County.  The  purchase 
price  of  these  cattle  was  $25,000.  Of  this  amount  Prude  &  Rice  paid 
$5000  in  money  and  executed  their  promissory  notes  for  the  remainder. 
They  were  already  the  owners  of  another  stock  of  cattle,  1200  in  number, 
branded  K,  and  running  on  the  range  in  McCulloch  County.  To  secure 
the  promissory  notes  drawn  in  favor  of  Campbell,  Prude  <fe  Rice  executed 
to  one  A.  Ogden,  as  trustee,  a  deed  in  trust  covering  the  cattle  both  in 
the  Z-  brand  and  the  K  brand. 

In  the  purchase  from  Campbell,  Prude  &  Rice  relied  on  certain  false 
representations  made  to  them  by  the  former  with  reference  to  the  quan- 
tity and  quality  of  the  cattle  There  was  a  deficiency  in  the  number  of 
cattle  sold  to  the  extent  of  500  head.  There  were  also  only  14  head  of 
two-yearold  beef  steers,  whereas  the  number  as  represented  by  Campbell 
was  from  70  to  200  head.  On  discovering  this  discrepancy,  Prude  &  Rice 
sought  from  Campbell  a  rescission  of  the  sale.  They  proffered  to  return 
the  Z-  brand  of  cattle  which  they  had  bought,  and  demanded  a  cancella- 
tion of  their  notes  and  of  the  deed  in  trust  on  the  cattle  in  the  K  brand. 
Campbell  declined  to  accede  to  their  demands,  and  caused  the  trustee 
Ogden  to  advertise  the  cattle  for  sale  under  the  deed  in  trust.  There- 
upon, in  June,  1885,  Prude  &  Rice  brought  suit  against  Campbell  and 
Ogden  in  the  District  Court  of  McCulloch  County,  alleging  the  fraud  of 
Campbell,  and  praying  for  a  rescission  of  the  contract,  for  the  recovery 
of  the  $5000  paid  by  them,  with  interest,  and  for  a  writ  of  injunction 
restraining  Ogden  from  proceeding  under  the  deed  in  trust.  The  court 
granted  the  writ,  on  condition  that  the  plaintiffs  should  enter  into  a  bond 
of  $23,000.  Prude  was  able  to  obtain  sureties  for  this  bond;  Rice  was 
not.  Overtures  for  a  compromise  of  this  injunction  proceeding  having 
been  made  between  Prude  and  Campbell,  it  was  finally  agreed  between 
them  that  Prude  would  secure  from  Rice  the  consent  of  the  latter  to  exe- 
cute with  Prude  a  bill  of  sale  transferring  to  Campbell  all  the  cattle  in 
both  brands,  and  that  Prude  would  also  secure  the  dismissal  of  the  in- 
junction suit.  On  the  part  of  Campbell,  it  was  agreed  that  he  would 
cancel  the  notes  which  he  held  against  Prude  &  Rice,  and  tliat  after  the 
execution  of  the  bill  of  sale  to  him  by  Prude  &  Rice  he  would  execute  to 
Prude  a  bill  of  sale  transferring  an  undivided  one- half  interest  in  the  K 
brand  (worth  about  $6000),  less  a  sufficient  number  to  pay  an  attorney 
fee  of  $1000  due  by  Campbell.  It  was  further  specifically  understood 
between  Prude  and  Campbell  that  the  agreement  to  retransfer  to  Prude 
the  half-interest  in  question  was  not  to  be  divulged  to  Rice. 

Prude  accordingly  saw  Rice,  and  informed  him  that  the  injunction  bond 
could  not  be  executed;  that  Prude's  father,  without  whose  assistance  it 
could  not  be  made,  declined  to  become  a  surety  upon  it.  Rice,  therefore, 
ignorant  of  the  agreement  by  Campbell  to  retransfer  to  Prude,  and  think- 
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kig  that  the  injunction  bond  could  not  be  made,  agreed  to  join  Prude  in 
the  execution  of  a  bill  of  sale  transferring  all  the  cattle  to  Campbell,  if 
he  would  surrender  the  notes  which  he  held  against  Prude  <fe  Rice.  This 
arrangement  was  consummated  on  July  1 ,  1885.  On  that  day  Prude  &  Rice 
duly  executed  and  acknowledged  a  bill  of  sale  transferring  to  Campbell  the 
two  brands  of  cattle  '*  running  in  McCulloch  and  adjoining  counties,"  for 
the  recited  consideration  of  $1000,  cash  paid,  and  of  the  surrender  of  the 
notes  held  by  Campbell.  The  notes  were  cancelled.  The  bill  of  sale  was 
duly  recorded  July  2,  1885,  and  the  injunction  suit  was  dismissed  at  the 
cost  of  the  plaintiffs,  and  on  their  motion,  by  order  entered  November  30, 
1885,  no  injunction  bond  having  been  executed. 

Prude  then  sought  from  Campbell  the  retransfer  to  him,  according  to 
agreement,  of  the  undivided  half-interest  in  the  K  brand.  Campbell,  after 
protesting  his  intention  to  comply  with  the  agreement,  finally  declined. 
He,  on  the  other  hand,  sold  to  his  brother  Andrew  an  undivided  half-in- 
terest in  the  brand,  and  the  latter  subsequently,  and  after  the  institution 
of  this  suit,  sold  an  interest  to  the  defendants  Thompson  and  Tom.  These 
three,  Andrew  Campbell,  Thompson,  and  Tom,  purchased  with  knowledge 
of  the  claim  of  Prude. 

On  the  refusal  of  Campbell  to  execute  the  retransfer  promised.  Prude 
instituted  this  suit. 

In  bis  third  amended  original  petition,  on  which  he  went  to  trial,  he 
sets  out  with  much  detail  the  facts  above  stated,  except  that  his  allegations 
contained  no  reference  to  the  understanding  between  himself  and  Campbell  to 
-conceal  from  Rice  the  agreement  to  reconvey.  He  prays  for  a  judgment 
against  James  and  Andi'ew  Campbell  for  the  execution  of  the  contract  to 
reconvey,  and  for  his  damages  for  breach  thereof;  for  a  restitution  of  the 
cattle  according  to  contract,  and  for  a  partition  of  the  cattle;  for  a  judg- 
ment against  Thompson  and  Tom  for  the  cattle  purchased  by  them  from 
Andrew  Campbell;  *'  and  in  the  event  that  the  same  can  not  for  any  rea- 
son be  done,"  he  prays  for  a  judgment  against  all  of  the  defendants  for 
the  value  of  his  interest  in  tlie  cattle,  with  interest  since  the  date  of  their 
conversion;  for  "a  rescission  of  the  pretended  sale  and  purchase  of  said 
<»ttle  by  and  between  James  Campbell  and  Andrew  Campbell,  and  the 
pretended  sale  between  Andrew  Campbell  and  Oscar  Thompson  and  C. 
Tom,  in  so  far  as  said  sales  affect  the  rights  of  plaintiff;*'  and  he  prays 
for  general  relief. 

The  intervenor  Rice  in  his  plea  alleges  his  copartnership  with  Prude  at 
the  date  of  the  injunction  proceedings,  and  at  the  date  of  the  compromise 
between  Campbell  and  Prude;  that  he  was  ignorant  of  the  terms  of  this 
•compromise  at  the  time  of  his  execution  of  the  bill  of  sale  to  Campbell; 
that  he  was  ignorant  of  the  fact  that  Prude  was  able  to  provide  security 
for  the  injunction  bond;  that  he  exerted  himself  to  make  the  requisite 
l)0nd,  but  was  unable  to  obtain  securities  for  that  purpose;  that  he  has 
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mever  had  any  final  settlement  of  his  copartnership  with  plaintiff  about  the 
subject  matter  of  this  suit,  and  that  he  has  never  parted  with  his  one-half 
interest  in  the  partnership  assets.  He  prays  for  a  judgment  against  de- 
fendants James  Campbell  and  Andrew  Campbell  for  the  value  of  his  in- 
terest in  the  cattle  on  June  22,  1885,  amounting  to  $3000,  with  legal 
interest,  and  he  prays  ^^  for  such  other  and  further  equitable  relief  as  be 
may  be  entitled  to." 

The  defendants,  after  a  general  denial,  interposed  as  a  special  defense, 
that  the  plaintiff  and  intervenor  are  not  entitled  to  recover  on  the  con- 
tract between  Prude  and  Campbell,  if  indeed  any  contract  was  made,  be- 
cause it  was  entered  into  by  Prude  for  the  purpose  of  defrauding  his  co- 
partner Rice,  from  whom  Prude  fraudulently  concealed  the  advantages 
to  be  derived  from  the  contract,  and  to  whom  he  falsely  represented  the 
consideration  on  which  the  bill  of  sale  to  Campbell  was  executed. 

To  this  special  plea  the  plaintiffs  addressed  a  special  exception,  to  the 
effect  that  defendants  show  no  interest  in  the  fraud,  if  any,  practiced,  nor 
do  they  show  any  injury  to  themselves  therefrom. 

This  special  exception  was  overruled,  and  the  jury  returned  a  verdict 
for  the  defendants,  in  compliance  with  the  charge  of  the  court.  This  was 
to  the  effect,  that  "  before  a  person  can  acquire  any  title  whatever  to  cat- 
tle as  they  run  on  the  range,  the  purchaser  must  have  his  bill  of  sale  of 
such  stock  recorded  in  the  office  of  the  county  clerk,  in  a  book  to  be  kept 
by  him  for  that  purpose;  and  such  sale  or  transfer  shall  be  noted  on  the 
record  of  original  marks  and  brands  in  the  name  of  the  vendee  or  pur- 
chaser. As  the  plaintiff  and  intervenor  show  by  their  petition  and  plea 
that  he  had  no  such  bill  of  sale,  and  as  the  pleadings  and  proof  show  that 
the  cattle  were  running  on  the  range  of  McCulloch  and  other  counties, 
the  alleged  verbal  transfer  from  defendant  James  Campbell  has  no  effect 
as  to  any  one  or  for  any  purpose."  Wherefore  the  jury  would  find  for 
defendants. 

It  is  apparent  from  the  record  that  the  court  held,  that  under  the  plead- 
ings and  evidence  neither  the  plaintiff  nor  the  intervenor  was  entitled  to 
relief  of  any  character  against  the  defendants.  This  conclusion  is  com- 
plained of  in  the  plaintiff's  and  intervenor' s  motion  for  a  new  trial,  and  is 
sufficiently  suggested  in  their  seventh  assignment  of  error  to  justify  us 
in  passing  upon  it. 

We  refrain  from  considering  the  several  remaining  assignments.  The 
subject  matter  of  such  as  present  material  questions  will  be  covered  by 
remarks  under  the  assignment  referred  to.  The  court  evidently  founded 
its  view  of  the  case  upon  the  doctrine  announced  in  Black  v.  Vaughan, 
70  Texas,  47.  In  that  case  it  is  correctly  held,  under  article  4564,  Re- 
vised Statutes,  that  a  "  bill  of  sale  {to  cattle  running  on  the  range)  and 
its  record  are  absolute  prerequisites  to  the  acquisition  of  title;*'  and  that 
without  such  registered  instrument  ^'  the  transfer  does  not  take  effect  to 
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any  one  or  for  any  purpose."  It  follows  that  a  parol  transfer  of  cattle 
in  the  range  is  a  nullity.  But  it  does  not  follow  that  a  parol  agreement 
to  transfer  in  the  manner  prescribed  by  the  statute  is  void,  if  formed  upon 
a  valid  consideration  and  if  unmixed  with  fraud.  The  court  below  seems 
to  have  confounded  an  agreement  to  transfer  with  the  tmusfer  itself.  The 
latter  is  void,  if  to  cattle  in  the  range,  unless  duly  recorded.  But  the 
agreement  to  transfer,  if  it  contemplate  a  compliance  with  the  law,  is  cer- 
tainly susceptible  of  enforcement;  and  when  it  is  alleged  in  the  plaintiffs 
petition  that  Campbell  agreed  to  transfer  to  Prude,  we  understand  that 
he  agreed  to  make  a  transfer  to  be  duly  acknowledged  and  recorded.  If 
he  violates  the  contract,  equity  has  the  power,  unless  forbidden  by  other 
considerations  than  the  bare  fact  that  it  rests  in  parol,  to  enforce  it,  or  in 
the  alternative  to  assess  damages  for  its  violation.  We  think  that  the 
court  erred  in  holding  otherwise.  There  was  a  sufficient  predicate  laid  in 
the  pleadings  of  the  complaining  parties  to  justify  the  relief  referred  to. 

On  another  phase  of  this  case:  It  is  contended  by  the  appellees  that 
appellant  Prude  is  entitled  to  no  relief,  because  the  testimony  shows  that 
in  the  arrangement  between  himself  and  Campbell  it  was  his  intention  to 
overreach  and  defraud  his  partner  Rice.  We  have  alreadj-  stated  the 
facts  surrounding  this  transaction.  Without  adjudging  the  conclusion  to 
be  drawn  from  the  evidence,  we  deem  it  proper  to  say,  that  it  at  least 
tends  to  show  that  Prude's  purpose  in  contracting  for  a  re  transfer  to 
himself,  was  to  secure  to  himself  the  title  to  a  half-interest  in  the  K  brand 
of  cattle,  without  reference  to  the  rights  of  his  copartner,  and  in  fraud  of 
his  copartner.  If  such  be  the  case,  he  is  entitled  to  no  relief,  even  though 
Campbell  should  be  found  to  have  been  equally  guilty  in  devising  or  ef- 
fecting this  disguise  for  the  purpose  of  overreaching  Rice.  The  court 
will  not  peimit  **its  ermine  to  be  soiled  by  the  touch  of  fraud;"  and 
neither  law  nor  equity  will  afford  relief  to  one  participating  in  a  fraudulent 
transaction.  The  parties  to  such  a  transaction  will  be  left  where  they 
placed  themselves.  The  defendant  is  the  more  fortunate  in  evil  doing. 
'*In  pari  delicto,  potior  est  conditio  defendentis."  Overshiner  v.  Wise- 
hart,  59  Ind.,  135;  Fitzgerald  v.  Forestall,  48  III.,  228;  While  v.  Crew, 
16  Ga.,  416;  Swartz  v.  Gillett,  1  Chand.,  207;  Josiah  v.  Dauning,  41 
111.,  425;  Wilson  v.  Bird,  28  N.  J.  Eq.,  352. 

It  is  within  the  province  of  the  jury  to  pass  upon  the  intent  of  this 
transaction;  and  on  another  trial,  if  had  before  a  jury  under  similar  evi- 
dence, the  question  should  be  left  to  them  for  solution,  under  appropriate 
instructions. 

It  does  not  follow,  however,  that  if  Prude  should  be  without  remedy 
Rice  would  be  in  like  condition.  The  consideration  received  by  Camp- 
bell was  partly  the  property  of  Rice,  as  Campbell  knew,  and  as  (so  the 
record  indicates)  the  remaining  defendants  knew.  Rice  was  not  a  party 
to  the  alleged  fraud  of  Prude.    lie  was  its  victim.    It  is  the  peculiar  and 
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sacred  function  of  equity  to  a£ford  relief  to  one  thus  the  victim  of  a  fraud- 
ulent contrivance.  As  to  Rice,  the  agreement  of  Campbell  to  retransfer 
to  Prude  would  be  enforced  against  Campbell,  and  against  all  others  hold- 
ing under  him  without  consideration  or  with  notice  of  the  agreement 
with  Prude  and  of  Rice's  interest  in  the  cattle.  The  consideration  received 
by  Campbell  from  Prude  will  be  deemed,  to  the  extent  of  Rice's  interest 
in  the  property,  to  have  been  received  from  Rice.  As  to  such  interest, 
any  liability  of  Campbell  or  cause  of  action  against  him  arising  out  of 
the  transaction  will  inure  to  the  benefit  of  Rice. 

We  think  that  we  have  indicated  our  views  as  to  the  proper  disposition 
of  the  questions  involved.  The  justice  of  the  case  was  not,  in  our  opin- 
ion, reached  on  the  trial. 

We  consequently  recommend  that  the  judgment  be  reversed  and  the 
oause  remanded. 

Reversed  and  remanded. 

Adopted  May  24,  1892. 


Simon  McCarthy  et  al  v.  Jose  Gomez  et  al. 
No.  7195. 

1.  Homestead  Donation  may  be  Applied  for  in  Name  of  Wife. 
An  application  made  for  a  homestead  donation  in  the  name  of  the  wife,  but  made 
by  the  husband  for  a  homestead  for  the  family,  is  not  invalid  because  not  made 
in  name  of  the  husband. 

2.  Pre-emption— Alien  not  Entitled.— Under  article  3924,  Revised  Stat- 
utes, granting  pre-emption  rights  to  citizens  of  the  State  of  Texas,  an  alien  can 
not  claim  or  become  entitled  to  a  homestead ;  at  least  such  claim  before  patent 
would  be  invalid  against  another  application  by  an  actual  settler  upon  the  land. 

3.  Failure  to  make  Actual  Settlement,  or  to  Occupy.— A  failure 
to  make  settlement  upon  land  claimed  as  homestead  pre-emption,  or  to  occupy 
the  same,  will  result  in  a  forfeiture  of  the  right  of  such  claimant.  This  forfeit- 
ure may  be  taken  advantage  of  by  another  pre-emptor  who  is  an  actual  settler, 
for  the  land  became  vacant  by  such  forfeiture. 

4.  Homestead  Pre-emption— Application.— That  application  was  not 
made  for  the  land  by  the  pre-emptor  within  thirty  days  after  his  settlement  is 
immaterial,  where  the  application  was  made  before  any  other  valid  claim  attached 
to  it. 

Appeal  from  Hemphill.     Tried  below  before  Hon.  Frank  Willis. 

May  25,  1889,  appellants  brought  this  suit  against  appellees,  Jose  Go- 
mez, T.  Hobart,  and  E.  A.  Giraud,  to  recover  the  lands  described  in  the 
petition.  The  defendants  answered  by  plea  of  not  guilty,  and  general 
and  special  demurrers.  The  court  sustained  the  general  and  special  de- 
murrers, and  the  appellants  declining  to  amend,  judgment  was  rendered 
dismissing  the  suit. 

The  petition,  in  substance,  states,  that  about  the  15th  of  November, 
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1887,  their  son,  W.  E.  McCarthy,  was  the  owner  and  in  the  possession  of 
what  was  then  known  as  lot  12,  block  46,  town  of  Canadian,  Hemp- 
hill County,  and  believed  to  be  a  portion  of  Houston  &  Texas  Central 
Railway  survey  179.  That  prior  to  said  date,  W.  E.  McCarthy  had 
erected  a  house  and  other  improvements  upon  said  lot,  for  the  purpose  of 
making  it  a  home  for  plaintiffs  in  their  declining  years,  they  both  being 
at  the  time  old  and  having  a  family  to  care  for  and  maintain.  That  on 
said  date,  plaintiffs,  at  the  request  of  their  said  son,  moved  upon  and 
took  charge  and  control  of  said  premises  as  their  home.  That  W.  E.  Mc- 
Carthy had  expressed  his  intention  of  donating  said  premises  to  his 
mother,  plaintiff  Margaret  H.,  as  a  home  for  herself,  husband,  and  family. 
That  from  the  time  of  their  entry  upon  said  premises  the  plaintiffs  contin- 
ued to  occupy  the  same  as  their  home,  and  are  still  occupying  it  as  such. 

That  about  the  31st  of  March,  1888,  plaintiffs  heard,  through  neighbor- 
hood rumor,  that  by  a  recent  resurvey  of  the  lands  around  and  adjacent 
to  plaintiffs,  it  had  been  discovered  that  the  lines  of  the  original  surveys 
thereabout  were  at  other  and  different  places  to  where  they  had  previously 
been  supposed  to  be,  and  that  there  was  quite  a  body  of  vacant  and  unap- 
propriated public  domain  adjoining  the  survey  out  of  which  said  lot  was 
thought  to  have  been  taken,  which  vacant  land  included  plaintiffs'  said 
premises,  and  that  plaintiffs  were  then  and  still  are  the  only  occupants  of 
said  vacant  body  of  land.  That  plaintiffs  were  then,  and  have  ever  since 
been,  the  head  of  a  family,  and  had  no  homestead,  and  that  they  were 
and  are  entitled  to  receive  from  the  State  a  homestead  donation  of  160 
acres  out  of  said  vacant  land  upon  complying  with  the  law.  That  on 
May  11,  1888,  plaintiffs  were  actually  and  in  good  faith  settled  upon  the 
160  acres  of  land  sued  for,  then  vacant,  unappropriated,  and  unoccupied 
public  domain,  except  by  plaintiffs,  and  which  had  not  been  occupied  by 
any  other  person  prior  thereto;  plaintiffs  claimed  the  same  in  good  faith 
as  a  homebtead  for  themselves  and  family,  intending  to  occupy  and  im- 
prove the  said  land  for  three  consecutive  years  from  that  date,  in  order 
to  obtain  a  patent  therefor.  That  plaintiffs  had  placed  about  $1000  worth 
of  improvements  upon  said  land. 

That  on  said  11th  of  May,  1888,  plaintiff  Margaret  H.  McCarthy  made 
application  according  to  law  to  the  surveyor  of  Hemphill  County  for  a 
survey  of  said  land,  making  and  presenting  to  him  at  the  same  time  the 
necessary  affidavit,  in  writing,  of  her  actual  and  bona  fide  settlement 
upon  the  same,  which  was  received,  filed,  and  recorded  by  him  in  his  of- 
fice, and  on  the  same  day  he  surveyed  the  said  land  and  recorded  the 
field  notes  thereof  in  his  office,  for  which  plaintiffs  paid  him  his  legal  fees 
of  office.  That  afterwai'd,  on  the day  of ,  1888,  the  said  ap- 
plication and  field  notes  were  filed  in  the  General  Land  Office.  That  it 
was  mutuall}*^  agreed  between  plaintiffs  before  and  at  the  filing  of  their 
said  application  with  the  county  surveyor,  that  the  premises  so  applied 
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for,  when  patented,  should  be  the  separate  property  of  said  Margaret  H., 
but  that  it  should  be  used  as  their  common  homestead  so  long  as  they 
lived  or  chose  to  occupy  the  same  as  such,  and  as  a  matter  of  conrenlenoe, 
and  for  no  other  purpose,  the  application  to  the  surveyor  was  made  in 
her  name.  That  since  said  application  for  and  the  survey  of  said  prem- 
ises plaintiffs  have,  with  their  family,  in  good  faith,  continuously  occu- 
pied the  same  as  required  by  law. 

That  on  the  20tli  day  of  February,  1888,  the  defendant  Jose  Gomez 
made  application  in  writing  to  the  county  surveyor  of  Hemphill  County 
for  a  pre-emption  of  the  same  land  claimed  by  plaintiffs,  and  made  affi- 
davit of  his  settlement  and  occupancy  of  the  land  under  the  law,  which 
application  and  affidavit  the  said  surveyor  filed  and  recorded  in  his  oflfice, 

and  on  the day  of  ,  1888,  without  authority  of  law,  sui-veyed 

the  said  land  for  said  Gomez,  and  recorded  the  field  notes  thereof  in  his 
ofilce.  That  at  the  date  of  his  said  application  for  pre-emption  the  said 
Jose  Gomez  was  not  a  citizen  of  this  State,  but  was,  as  plaintiffs  believed 
and  charged,  a  citizen  and  subject  of  the  Republic  of  Mexico,  and  was 
therefore  not  entitled  to  the  land  under  the  law.  That  the  said  Gomez's 
application  and  aflSdavit  for  pre-emption  was  false,  untrue,  and  fraudu- 
lent  in  law,  because  at  and  before  the  filing  of  the  same  he  was  not  and 
had  not  been  an  actual  resident  and  bona  fide  settler  upon  the  said  land 
claimed  by  him,  or  any  part  of  it.  Nor  was  he  such  bona  fide  settler  when 
the  land  was  surve^'ed  for  him,  or  at  or  before  plaintiffs*  settlement 
thereon,  or  at  or  before  plaintiffs'  application  was  filed  and  the  land  sur- 
veyed for  them;  and  further,  that  said  Gomez  has  never  been  an  actual 
resident  and  bona  fide  settler  upon  the  said  land;  that  therefore  the  said 
application  of  Gomez  and  survey  thereunder  were  and  are  void  in  law 
and  in  violation  of  plaintiffs'  rights.  That  said  Gomez  is  claiming  own- 
ership in  said  laid,  which  is  a  cloud  on  plaintiffs'  title. 

On  September  20,  1889,  plaintiffs  filed  their  amended  original  petition, 
which  is  substantially  the  same  as  the  original,  except  that  it  brings  in 
and  makes  T.  D.  Hobart  and  E.  A.  Giraud  defendants,  whom  plaintiffs 
say  are  setting  up  some  sort  of  claim  to  the  said  premises,  which  is  also  a 
cloud  upon  plaintiffs'  title.  Prayer  for  cancellation  of  defendant's  claim 
and  judgment  for  plaintiffs  for  the  land  and  costs.  Demurrer  to  petition 
was  sustained.     Plaintiffs  appealed. 

[This  statement  accompanied  the  opinion.] 

Browning  &  Madden,  for  appellants. — 1.  The  application  for  the  home- 
stead donation  was  made  in  the  wife's  name  by  mutual  consent  and  prior 
agreement  of  the  plaintiffs,  Simon  McCarthy  and  his  wife  Margaret  H. 
McCarthy,  and  for  the  purpose  of  making  the  land  a  homestead  for  both 
of  the  plaintiffs,  and  was  therefore  legal  and  valid  in  law. 

2.    If  the  said  Gomez  was  not  a  citizen  of  the  State  of  Texas  at  the 
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time  he  applied  to  pre-empt  the  land,  he  could  not  make  a  valid  pre-emp- 
tion, and  therefore  his  said  application  and  survey  was  void  and  of  no 
effect  in  law. 

3.  The  plaintiffs'  pleadings  show  that  the  pre-emption  file  of  defendant 
Jose  Gomez  was  a  fraud  upon  the  State,  for  the  reason  that  said  Gomez 
was  not  a  citizen  of  the  State  of  Texas;  nor  was  he  a  bona  fide  settler 
and  resident  upon  the  land  in  question  at  the  time  of  his  application  to 
pre-empt  it,  nor  was  he  such  citizen  and  bona  fide  resident  upon  the  land 
at  the  time  the  same  was  surveyed  for  him;  and  therefore  the  said  land 
was  neither  titled  nor  equitably  owned  under  color  of  title  from  the  sov- 
ereignty of  the  State,  nor  was  the  appropriation  of  the  same  evidenced 
by  the  occupation  of  the  said  Gomez  or  any  other  [person  holding  the  same 
for  him  at  the  time  plaintiff  Margaret  H.  McCarthy  applied  to  homestead 
the  said  premises. 

W.  H.  Chigiby  and  Temple  Houston^  for  appellees. — 1.  The  petition 
ishows  that  the  appellants  did  not  file  on  said  land  until  three  months 
after  Jose  Gomez  filed  on  the  same,  and  that  Simon  McCarthy,  the  hus- 
band of  Margaret  McCarthy,  did  not  file,  but  that  the  wife  made  the  file. 

The  defendant  Jose  Gomez  filed  on  the  land  as  pre-emptor  on  February 
20,  1888.  Made  his  application  and  affidavit  as  the  law  directs,  and  filed 
the  same  with  the  surveyor  of  Hemphill  County,  Texas,  which  was  by  the 
said  surveyor  duly  recorded  in  his  office,  and  was  also  by  the  surveyor 
duly  surveyed,  and  the  field  notes  thereof  were  recorded  by  said  surveyor 
and  returned  to  the  General  Land  Office  as  the  law  directs  At  the  time 
Margaret  McCarthy  filed  on  the  land  it  was  segregated  from  the  public 
domain  of  the  State  by  the  defendant  Jose  Gomez.  The  demurrer  and 
exceptions  were  properly  sustained.  2  Sayles'  Civ.  Stats.,  arts  3939, 
3940,  3951;  Const.  1876,  art.  14,  sec.  6;  Miller  v.  Moss,  65  Texas,  179; 
Burleson  v.  Durham,  46  Texas,  152;  De  Montel  v.  Si^eed,  53  Texas,  339; 
Oammage  v.  Powell,  61  Texas,  629;  Decourt  v.  Sproul,  66  Texas,  368. 

2.  The  petition  showed  that  the  application  for  homestead  was  made 
in  the  name  of  the  wife,  the  wife  having  no  authority  or  power  to  make 
such  application,  her  husband  living  with  her  at  the  time,  and  the  appli- 
cation so  made  by  the  wife  was  no  application  in  law.  Const.  1876,  sec. 
14,  art.  6;  Cullers  v.  James,  66  Texas,  494;  Ezell  v.  Dodson,  60  Texas, 
331;  Woolfolk  V.  Ricketts,  48  Texas,  28. 

3.  The  question  of  whether  Gomez  was  a  citizen  of  the  State  of  Texas 
or  not  was  not  a  question  for  the  court  to  pass  upon.  Hanrick  v.  Han- 
rick,  54  Texas,  101;  63  Texas,  618;  61  Texas,  596. 

4.  If  the  pre-emption  file  of  Jose  Gomez  was  a  fraud  on  the  State  of 
Texas,  it  could  in  nowise  be  a  fraud  on  the  appellants.  If  the  State  of 
Texas  was  defrauded,  it  worked  no  injury  to  the  appellants.  Decourt  v. 
Sprout,  ee  Texas,  369. 
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FISHER,  Judge,  Section  B, — Appellees  contend  that  the  court  below 
properly  sustained  the  demurrers  to  the  petition,  for  the  following  reasons: 

1.  Because  it  appears  that  appellants  did  not  file  on  the  lands  until 
three  months  after  Gomez  filed  on  the  same,  and  that  at  this  time  the  laud 
had  been  surveyed  for  Gomez,  under  his  application  as  a  pre-emptor,  which 
application  and  survey  was  filed  and  recorded  in  the  records  of  the  sur- 
veyor's office  of  Hemphill  County;  therefore  the  land  was  titled  and 
equitably  owned  by  Gomez  under  color  of  title  from  the  State,  evidence 
of  the  appropriation  of  which  was  on  the  county  records.  Therefore  the 
land  was  not  subject  to  the  homestead  claim  of  appellants. 

2.  It  appeared  that  the  application  for  the  homestead  was  made  in  the 
name  of  the  wife.  The  husband  then  living,  and  the  head  of  the  family, 
she  had  no  authority  in  law  to  make  the  application;  consequently  she 
and  her  husband  acquired  no  rights  thereby. 

3.  That  although  the  petition  charges,  tliat  Gomez  was  not  a  citizen  of 
Texas  when  he  applied  for  the  land,  and  that  he  never  settle<l  upon  the 
land  or  occupied  it,  that  such  facts  do  not  render  his  title  void,  btit 
simply  an  attempted  fraud  upon  the  State,  which  can  not  be  urged  or 
taken  advantage  of  by  appellants;  that  only  the  State  can  question  the 
title  for  such  reasons. 

Upon  the  other  hand,  appellants  insist,  that  the  petition  states  a  cause 
of  action,  and  that  the  court  erred  in  sustaining  the  demurrers,  for  the 
following  reasons: 

1.  Because  it  appears  that  the  appellants  have  applied  for  the  land  as 
a  homestead  donation,  and  that  under  such  application  they  had  it  sur- 
veyed, and  the  field  notes  recorded  and  returned  to  the  Land  Office,  and 
that  they  are  actually  residing  on  the  land  as  bona  fide  settlers. 

2.  Because  it  appears  Gomez  was  not  a  citizen  of  Texas  when  he  at- 
tempted to  acquire  the  lands.  That  the  pre-emption  law  only  extended 
its  benefits  to  citizens  of  this  State;  therefore  lie  acquired  no  right  or  title. 

3.  That  the  failure  of  Gomez  to  reside  upon  the  land  as  a  bona  fide 
settler,  or  make  a  bona  fide  settlement  thereon,  forfeited  his  right  thereto, 
and  the  land  became  a  part  of  the  public  domain,  and  subject  to  be  ac- 
quired by  appellants  as  a  homestead  donation. 

4.  That  the  application  by  appellants  to  acquire  the  lands  being  made 
in  the  name  of  the  wife  did  not  render  it  invalid.  That  it  was  made  by 
the  wife  for  the  benefit  of  the  family,  and  for  the  benefit  of  the  husband, 
the  head  of  the  family;  and  the  lands  acquired  thereunder  would  be  the 
homestead  of  the  husband  and  of  the  family. 

The  foregoing  presents,  in  substance,  the  views  of  both  parties  as  to  the 
questions  in  the  ease. 

1.  The  fact  that  the  application  to  acquire  the  land  as  a  homestead  do- 
nation was  made  by  appellant  Mrs.  McCarthy  under  the  circumstances 
alleged  would  make  it  none  the  less  the  application  of  ai>i>ellant  Simon 
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McCarthy,  upon  his  behalf  as  the  head  of  the  family.  The  purpose  of 
the  application  was  to  acquire  a  homestead  for  both  appellants,  and  under 
the  arrangement  between  them  as  pleaded  the  right  acquired  by  virtue  of 
the  application  would  inure  to  Simon  McCarthy  as  the  head  of  the  fam- 
ily. If  the  application  to  acquire  the  land  was  made  as  stated,  and  it 
should  be  granted  to  Mrs.  McCarthy,  her  husband  Simon  McCarthy  would 
be  precluded  from  receiving  a  homestead  donation  in  other  lands,  and 
would  be  held  to  the  homestead  acquired  under  the  agreement  between 
himself  and  his  wife.     Decourt  v.  Sproul,  66  Texas,  368. 

2.  If  it  is  true,  as  alleged  in  the  petition,  that  appellee  Gomez  was  a 
citizen  of  the  Republic  of  Mexico,  and  not  a  citizen  of  Texas,  at  the  time 
he  attempted  to  acquire  the  lands  as  a  pre-emption,  he  is  not  entitled  to 
the  benefits  of  the  pre-emption  laws.  Article  3924,  Sayles'  Civil  Statutes, 
reads:  "Every  person  18  years  of  age  or  over,  who  is  a  citizen  of  the 
State  of  Texas,  and  who  shall  hereafter  in  good  faith  settle  upon  and  oc- 
cupy any  part  of  the  vacant  and  unappropriated  public  domain,  not 
exceeding  160  acres,  shall  have  the  right  to  purchase  same,  including  im- 
provements, at  the  sum  of  $1  per  acre,  under  the  stipulations  hereinafter 
provided.** 

This  provision  of  the  law  has  not  been  construed  as  to  the  question  be- 
fore us,  so  far  as  we  have  been  able  to  discover.  But  a  construction  has 
been  given  to  article  3937,  Sayles*  Civil  Statutes,  that  grants  to  every  per- 
son who  is  the  head  of  a  family  a  homestead  donation. 

In  Gammage  v.  Powell,  61  Texas,  629,  it  is  decided  that  the  class  of 
persons  entitled  to  the  benefits  of  the  law  are  heads  of  families,  and  that 
proof  of  this  fact  is  essential  in  order  for  the  right  to  exist.  The  evident 
reason  for  this  construction  is,  that  the  law  in  plain  terms  confers  the  bene- 
fits upon  a  certain  class  of  persons,  and  that  this  necessarily  excludes  the 
idea  that  it  was  the  intention  of  the  law  to  grant  the  privilege  to  others 
not  named  in  the  statute.  We  think  the  same  reasoning  would  apply  in 
construing  article  3924.  Such  being  the  construction  we  place  upon  the 
law,  appellee  Gomez  was  not  entitled  to  its  benefits.  The  land  in  this  case 
is  not  patented,  and  we  do  not  intimate  what  would  be  the  proper  construc- 
tion of  the  statute  in  such  a  case.     We  leave  this  question  undecided. 

3.  The  petition  alleges  that  Gomez  was  not  at  the  time  of  his  applica- 
tion to  acquire  the  pre-emption  right,  and  since,  in  actual  possession  of 
the  land,  and  was  not  an  actual  bona  fide  settler  thereon.  The  law  re- 
quires that  the  applicant  for  the  pre-emption  right  shall  actually  settle 
upon  and  occupy  the  land.  This  is  one  of  the  essential  conditions  upon 
which  the  right  is  granted,  and  a  failure  to  make  this  settlement  and  oc- 
cupancy will  result  in  a  forfeiture  of  his  right  and  title  to  the  land,  and 
thereupon  it  will  become  subject  to  entry  and  location  as  other  vacant  and 
unappropriated  lands.  Sayles'  Civ.  Stats.,  arts.  3924,  3926,  3933;  Gam- 
mage V.  Powell,  61  Texas,  630;  Garrett  v.  Weaver,  70  Texas,  464;  Bur- 
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leson  V.  Durham,  46  Texas,  159;  Calvert  v.  Ramsey,  59  Texas,  491: 
Oambrell  v.  Steele,  55  Texas,  585;  De  Montel  v.  Speed,  53  Texas,  341. 

4.  If  it  be  true,  as  alleged,  that  appellee  Gomez  is  of  the  class  of  per- 
sons that  are  not  permitted  to  acquire  a  pre-emption  right,  or  that  he  has 
abandoned  and  lost  his  right  by  a  failure  to  reside  and  settle  upon  the 
land,  and  thereby  the  land  became  public  domain,  subject  to  entry  and 
location,  then  it  was  not  titled  and  equitably  owned  when  appellants  at- 
tempted to  acquire  it. 

5.  The  fact  that  appellants  failed  to  make  their  application  to  acquire 
the  land  as  a  homestead  donation  within  thirty  days  after  their  settlement 
thereon  would  not  defeat  their  right  thereto,  because  the  right  of  no 
other  person  intervened  before  they  did  make  the  application.  Gam- 
mage  V.  Powell,  61  Texas,  630. 

We  are  of  opinion  that  the  court  erred  in  sustaining  tlie  demurrer. 
The  case  should  be  reversed  and  remanded. 

Reversed  and  remanded. 
Adopted  May  24,  1892. 


The  H.  S.  Hopkins  Bridge  Company  v.  S.  E.  Burnett. 
Xo.  7299. 

1.  Maater  and  Servant  —  Defective  Tools  — Care  by  Bmploye.— 

Burnett,  a  foreman  of  a  crew  engaged  in  building  an  iron  bridge,  in  employ  of 
appellant,  while  using  a  steel  hammer  had  an  eye  put  out  by  a  splinter  from  the 
hammer.  He  sued  for  damages  for  the  injury.  There  was  no  evidence  that  the 
brittleness  of  the  metal  of  the  hammer  rendered  it  defective,  or  unsuitable  for 
the  character  of  worlc  in  which  Burnett  was  usinf^  it  when  injured.  The  undis- 
puted testimony  was  that  all  steel  hammers  are  brittle,  if  made  hard  enough  to 
work  with.  The  hammer  used  was  too  small,  and  this  was  apparent.  There 
was  no  issue  whether  Burnett  linew,  or  could  have  known  by  using  ordinary 
care,  of  the  defects,  from  brittleness  or  its  size.  Held,  a  charge  submitting  these 
defects  to  the  jury  was  to  try  the  case  upon  a  wrong  theory,  and  was  misleading. 

2.  Care  by  Employe  to  Avoid  Injury.  — It  being  manifest  that  the 
liammer  used  by  Burnett  when  injured  was  not  adapted  or  suitable  for  the  work 
in  which  he  was  engaged,  the  court  should  have  charged  the  jury  that  If  the 
plaintiff  knew,  or  by  ordinary  care  could  have  known,  that  the  hammer  was  de- 
fective, he  having  selected  it  for  liis  own  use,  he  could  not  recover. 

3.  Proper  Care  by  Employe.— There  being  evidence  that  by  an  unskill- 
ful blow  by  the  plaintitf  with  the  hammer  a  splinter  from  it  was  detached  and 
struck  his  eye,  there  should  have  been  given  in  charge  the  effect  of  contributory 
negligence  on  his  part. 

4.  Ordinary  Risks  of  Employe.— All  of  the  witnesses  testifying  that  the 
chipping  of  the  scales  or  splinters  was  one  of  the  ordinary  risks  incident  to  any 
work  in  which  steel  hammers  are  used,  the  court  when  requested  should  have 
charged  the  jury  that  the  plaintiff,  in  entering  the  employment  of  the  bridge 
company,  assumed  the  usual  and  ordinary  risks  incident  to  the  service  for  which 
he  was  employed. 
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Appeal  from  Hood.     Tried  below  before  Hon.  C.  K.  Bell. 

Pendleton^  Chapman  &  Powell^  for  appellant. — 1.  The  master  is  not 
liable  to  a  servant  who  with  knowledge  of  defects  in  tools  receives  an  in- 
jury while  working  with  such  tools.'  Railway  v.  Conrad,  62  Texas,  627; 
Railway  v.  Lempe,  59  Texas,  19;  Railway  v.  Drew,  59  Texas,  10. 

2.  When  the  pleading  and  the  evidence  raised  the  issue  of  contributory 
negligence,  that  issue  should  be  submitted  to  the  jury. 

3.  When  there  is  no  evidence  to  support  an  allegation,  its  truth  or 
falsity  should  not  be  submitted  to  the  jury.  Pasture  Co.  v.  Preston  <fe 
Smith,  65  Texas,  448. 

4.  The  evidence  shows  that  the  hammer  was  not  suitable  for  the  work 
plaintiff  was  doing  when  he  was  hurt,  and  that  he  knew  the  fact. 

5.  If  plaintiff  was  injured  while  using  a  defective  hammer,  and  he 
knew  that  it  was  defective,  he  should  not  recover. 

6.  The  person  seeking  a  particular  employment  is  presumed  to  know 
the  ordinary  risks  incident  to  such  employment.  Wood's  Mast,  and 
Serv.,  sec  362. 

7.  The  testimony  shows  that  the  flying  of  scales  from  steel  hammers  is 
a  usual  and  ordinary  occurrence  in  the  handling  of  steel  hammers.  Rail- 
way V.  Conrad,  62  Texas,  627. 

J,  L.  Torrey  also  filed  an  argument  for  appellant. 

No  brief  for  appellee  reached  the  hands  of  the  Reporter. 

HOBBY,  Presiding  Judge,  Section  A. — This  is  a  suit  for  personal  in- 
juries, brought  by  the  appellee,  plaintiff  below,  against  appellant,  defend- 
ant There  was  a  trial  by  jury,  resulting  in  a  verdict  for  plaintiff  for 
$3500,  on  which  judgment  was  entered.  This  appeal  is  therefrom  by  the 
defendant. 

The  ground  on  which  the  plaintiff  sought  to  recover,  as  alleged  in  the 
petition,  was:  That  he  was  in  the  employment  of  the  defendant,  a  com- 
pany engaged  in  constructing  an  iron  bridge  over  and  across  the  Brazos 
River,  in  Hood  County,  for  the  Fort  Worth  &  Rio  Grande  Railway  Com- 
pany. That  he  was  employed  by  defendant  in  July,  1887,  to  labor  in 
the  construction  of  said  bridge,  and  that  he  did  work  and  labor  at  said 
construction  of  said  bridge  in  July,  1887,  under  direction  of  defendant's 
agent.  That  it  became  necessary  for  him  while  so  working  to  drive  an 
iron  pin  or  bolt,  and  rivet  the  same,  in  making  some  fastenings  on  said 
bridge.  That  defendant  negligently,  etc. ,  furnished  him  with  ' '  a  frail 
and  defective  hammer"  with  which  to  drive  said  pin  or  bolt  and  rivet 
the  same,  which  defendant  knew  to  be  frail  and  defective,  and  yet  ordered 
Vol.LXXXV.Sup.-2 
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plaintiff  to  drive  and  rivet  said  pin  with  said  hammer.  It  was  alleged 
that  plaintiff  noticed  the  apparent  defect  in  said  hammer,  and  called  de- 
fendant's attention  thereto;  but  defendant  negligently,  etc.,  assured 
plaintiff,  that  he  ^<  knew  it  to  be  safe,  sound,  and  all  right,"  and  com- 
manded him  to  use  the  same. 

Appellee  testified:  That  "Nothing  was  said  about  the  kind  of  work  he 
was  to  do.  He  worked  generally  for  the  defendant,  at  one  thing  and  then 
another,  until  a  short  time  before  he  was  injured,  when  Mr.  Higley,  the 
superintendent  of  defendant,  told  him  to  go  to  *  riveting.'  "  He  worked 
at  this  a  few  days.  He  had  had  but  little  experience  at  this  work.  One 
of  the  riveters  was  sick,  and  he  was  put  at  the  work.  *'  It  takes  three 
men  to  rivet;  one,  called  a  'holder-up,'  and  two  others,  who  do  the  'riv- 
eting *  proper.  The  cord  we  were  at  work  on  consisted  of  four  or  five 
flat  pieces  of  iron  placed  on  top  of  each  other,  with  holes  in  them  intended 
to  correspond,  but  when  they  do  not  correspond  exiictly  we  take  a  steel 
drift  pin  and  drive  it  from  the  top  into  these  holes,  until  the  holes  in  all 
the  pieces  are  even  with  each  other.  This  pin  is  driven  with  wliat  is 
called  a  'flogging  maul,'  weighing  eight  or  ten  pounds.  After  it  is 
driven  in,  it  is  then  driven  back  from  beneath  with  the  same  maul;  then 
a  red-hot  bolt  is  placed  in  the  hole,  and  while  the  holder-up  catches  it 
from  the  bottom  and  holds  it,  the  riveters  rivet  it  at  the  top  while  it  is 
yet  hot.  This  work  is  done  with  a  small  hammer,  weighing  two  pounds, 
called  a  riveting  hammer. 

"A  short  time  before  I  was  hurt,  the  flogging  maul  became  unfit  for 
use,  etc.  I  called  Mr.  Higley's  attention  to  this,  and  he  told  me  to  take 
the  big  hammer  and  use  it.  I  told  him  it  was  too  large,  and  then  he  told 
me  to  use  the  riveting  hammer.  I  told  him  it  was  too  small.  He  said 
the  hammer  was  all  right,  to  go  ahead." 

"  Relying  on  these  statements,  and  supposing  that  he  knew,"  so  testified 
the  plaintiff,  he  continued  the  work,  and  was  attempting  to  knock  the  pin 
out  from  beneath  with  the  riveting  hammer,  when  a  part  of  the  face  of 
the  hammer  split  or  "  chipped  "  off  and  knocked  plaintiff's  eye  out. 

The  witness  testified  that  there  was  not  room,  as  he  was  standing,  to  use 
a  large  hammer.  That  there  was  one  there,  weighing  twelve  or  fourteen 
pounds,  but  it  was  too  heavy.  He  also  testified,  that  "  when  Mr.  Higley 
told  me  to  use  the  riveting  hammer,  he  further  told  me  to  use  it  until  he 
could  havethe  flogging  maul  fixed.  That  he  would  send  it  to  the  shop; 
can  not  say  whether  it  was  sent  to  the  shop  or  not." 

Ed.  LfCwellen,  a  witness  for  plaintiff,  who  was  at  work  with  him  on  the 
iron  bridge  at  the  time  of  the  injury,  and  saw  him  when  he  received  the 
injury,  testified  that  the  riveting  hammer  which  plaintiff  was  using  was 
not  adapted  to  the  work  to  which  he  was  applying  it.  He  did  not  hear 
any  one  tell  plaintiff  to  use  it.  The  witness  had  previously  broken  a  flog- 
ging hammer,  weighing  six  pounds.     There  were  two  of  these.     Plaintiff 
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should  have  used  one  of  them.  The  riveting  hammer  is  a  tool  furnished 
to  do  the  "  riveting"  with.  Plaintiff  was  injured  by  attempting  to  drive 
the  drift  pin  out  with  an  understroke  of  the  hammer,  striking  the  pin  on 
the  far  side  from  him,  with  the  near  side  of  the  face  of  the  hammer,  jump- 
ing a  scale  from  the  near  side  of  the  face  of  the  hammer  into  his  eye. 

There  is  other  evidence  coiToborating  plaintiff's  testimony,  to  the  effect 
that  Higley,  when  plaintiff  informed  him  that  the  ''flogging  maul"  or 
hammer  was  broken,  told  him  to  use  a  small  hammer;  to  which  plaintiff 
replied,  that  that  hammer  was  too  small  for  such  use.  Some  of  the  wit- 
nesses say  he  then  told  plaintiff  to  take  a  sledge  hammer,  etc. 

The  superintendent  of  the  bridge  company,  Higley,  testified,  that  when 
he  employed  plaintiff,  the  latter  represented  that  he  was  an  experienced 
riveter.  He  then  described  the  process  of  riveting  as  described  substan- 
tially by  plaintiff.  He  testified,  that  he  did  not  tell  plaintiff  to  use  the 
riveting  hammer  for  **  drifting;"  that  it  would  be  a  waste  of  time  to  use 
it,  and  contrary  to  all  of  his  experience.  The  ''flogging  maul"  and 
"sledge  hammer"  were  of  the  same  material,  and  in  all  respects  similar, 
except  that  the  former  has  a  face  on  each  end,  and  the  sledge  has  one  on 
one  end  only.  They  were  used  for  the  same  purpose.  There  were  two 
riveting  crews.  Plaintiff  was  foreman  of  one.  His  crew  had  a  defective 
maul,  but  had  a  sledge  hammer  adapted  to  the  work  of  driving  the  drift 
pin  out.     Such  is  a  part  of  the  testimony  of  Higley. 

All  of  the  witnesses  who  testified  on  that  point  concur  in  the  statement 
that  the  riveting  hammer  was  not  adapted  to  the  pui*pose  for  which 
plaintiff  used  it. 

There  was  proof  that  it  was  a  common  and  ordinary  occurrence  for 
chips  and  splinters  to  fly  from  steel  hammers.  One  witness  on  this  point 
testified,  that  he  "had  never  seen  a  hammer  that  wouldn't  chip  if  a 
glancing  lick  was  struck  with  it.  That  it  was  one  of  the  ordinary  risks 
of  the  business  requiring  the  use  of  steel  hammera."  Jesse  Baker,  an- 
other witness,  testified  to  that  fact.  Higley  testified,  that  there  was  no 
danger  attending  the  work  of  riveting  further  than  that  growing  out  of 
the  ordinary  risks  incident  to  chips  and  splinters  fiying  from  the  tools. 
That  all  steel  hammers  are  liable  to  chip. 

F.  L.  Johnson  testified,  that  "  plaintiff  was  hurt  by  a  scale  fiying  off 
the  hammer  and  striking  him  in  the  eye;  he  was  in  a  stooping  position, 
and  was  backing  out  this  drift  pin;  he  was  drawing  it  up  from  the  bot- 
tom, and  by  an  unskillful  blow  struck  the  edge  of  the  hammer  on  the 
drift  and  knocked  the  chip  in  his  eye."  The  hammer  plaintiff  was  using 
was  one  "  he  picked  out  himself,  and  branded  with  the  letter  '  E '  so  he 
would  know  it;  Higley  did  not  tell  him  to  use  it." 

The  court  charged  the  jury,  that  if  they  '*  believe  from  the  evidence 
that  the  plaintiff  was  employed  by  the  defendant,  and  that  defendant  fur- 
nished plaintiff  with  an  unsafe  hammer  with  which  to  work — that  is,  with 
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a  hammer  which,  owing  to  its  size,  or  to  the  brittleness  of  the  metal  of 
which  it  was  made,  was  defective  for  the  character  of  work  which  he  was 
doing  for  the  defendant — and  that  defendant  knew,  or  by  the  use  of  rea- 
sonable care  could  have  known,  of  the  defectiveness  of  said  hammer  for 
such  work,  and  if  plaintiff  called  the  attention  of  defendant's  agent  and 
manager,  Higley,  to  the  defectiveness  of  said  hammer,  and  that  the  said 
Higley  then  assured  and  told  the  plaintiff  that  he  knew  the  said  hammer 
to  be  sound,  safe,  and  all  right,  and  commanded  plaintiff  to  proceed  to 
work  with  said  hammer,  and  that  plaintiff  did  so  in  consequence  of  said 
assurance,  and  in  the  progress  of  such  work  that  the  said  hammer  broke 
and  that  a  fragment  of  it  struck  plaintiff  in  the  eye  and  injured  it,  then 
you  will  find  a  verdict  for  the  plaintiff,  and  assess  his  damages  at  such 
sum  as  you  may  find  him  entitled  to  under  instructions  hereinafter  given 
you,  not  exceeding  $10,000,  unless  you  should  find  that  such  injury  re- 
suited  from  contributory  negligence  of  the  plaintiff,"  etc. 

The  jury  were  further  told,  that  if  Higley  did  not  assure  plaintiff  that  the 
hammer  was  sound,  safe,  and  all  light,  and  command  him  to  use  it,  or  if 
it  was  sound,  etc.,  and  suitable  for  the  purpose  for  which  it  was  directed 
to  be  used  (if  so  directed),  or  if  it  was  defective,  but  defendant  could  not 
have  known  it  by  proper  care,  the  verdict  would  be  for  defendant. 

The  jury  were  also  told,  that  if  they  found  that  all  the  facts  existed 
specified  in  the  first  paragraph  of  the  charge,  they  would  still  find  for  the 
defendant,  if  plaintiff  did  not  use  ordinary  care,  etc. 

We  do  not  deem  it  necessary  to  dispose  of  each  of  the  twenty-one  as- 
signments of  error.  Nor  is  it  important,  we  think,  to  consider  all  of  the 
questions  raised,  in  the  order  set  forth  in  appellant's  brief.  We  will 
therefore  consider  only  those  questions  which  are  raised  on  this  appeal, 
and  which  determine  the  rights  of  the  parties. 

About  one-half  of  the  assigned  errors  relate  to  instructions  refused  by 
the  court,  which  appellant's  counsel  requested  should  be  given.  Several 
of  the  remaining  assignments  complain  of  the  charge  given. 

While  the  general  charge  of  the  court  is  not  subject  to  all  of  the  criti- 
cisms contained  in  appellant's  brief,  it  fails,  we  think,  to  conform  to  the 
case,  as  made  by  the  proof  before  the  jury,  with  that  particularity  which 
numerous  cases  in  our  State  have  held  to  be  essential  to  a  charge  correctly 
submitting  the  law  of  the  case. 

There  was  no  evidence  that  the  *'  brittleness  of  the  metal  of  the  ham- 
mer rendered  it  defective  or  unsuitable  for  the  character  of  work  the 
plaintiff  was  using  it  for  when  he  sustained  the  injury."  The  undis- 
puted proof  was,  that  "  all  steel  hammers  were  brittle  if  made  hard  enough 
to  work  with."  And  in  this  case  the  evidence  showed  that  the  hammer 
was  too  small  for  the  work  of  driving  out  the  drift  pin.  That  its  un- 
suitableness  in  this  respect  was  apparent  to  the  plaintiff  is  shown  by  his 
own  testimony. 
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There  was  no  issue  made  as  to  whether  the  defendant  knew,  or  could 
by  the  use  of  ordinary  care  have  known,  whether  it  was  defective,  by  rea- 
son of  its  brittleness,  for  the  work  plaintiff  was  using  it  for,  or  whether 
it  was  too  small  for  this  purpose.  There  was  no  proof  of  the  former,  and 
it  was  not  controverted  as  to  the  latter.  And  yet  the  charge,  it  seems  to 
us,  was  calculated  to  impress  the  jury  that  such  were  the  issues  in  the 
case.  The  effect  of  the  charge,  we  think,  was  to  try  the  case  upon  a 
wrong  theory. 

It  is  manifest  from  the  proof  in  this  case,  that  the  hammer  which  plain- 
tiff was  using  when  injured  was  not  adapted  to  or  suitable  for  the  work 
of  removing  the  drift  pin.  He  alleged  and  proved  this  fact.  He  was  fore- 
man of  his  riveting  crew;  knew  the  purpose  for  which  the  hammer  was 
used.  It  was  his  hammer,  *'  selected  by  him  from  among  six  others,  and 
branded  with  the  letter  E,  so  he  would  know  it.*'  He  stated  to  Higley 
before  using  it  that  "  it  was  too  small.*' 

To  present  this  phase  of  the  case,  the  defendant  asked  the  court  to  in- 
struct the  jury,  that  if  they  found  that  the  injury  sustained  by  the  plaint- 
iff was  occasioned  by  the  uje  of  a  defective  hammer,  and  that  plaintiff 
knew  that  fact  before  he  was  injured,  or  if  he  could  have,  by  the  exer- 
cise of  ordinary  diligence,  ascertained  it,  the  verdict  should  be  for  the 
defendant.  This,  or  a  similar  instruction,  should  have  been  given,  as 
there  was  nothing  in  the  general  charge  on  this  branch  of  the  case. 

Again,  the  court  was  asked  to  charge  the  jury,  that  if  they  believed 
from  the  evidence  that  defendant  was  not  exercising  proper  care,  such  as 
a  man  of  ordinary  prudence  would  have  used  under  similar  circumstances, 
and  such  want  of  care  contributed  to  or  produced  the  injury,  the  verdict 
should  be  for  the  defendant.  The  charge  fails  to  properly  submit  the 
question  of  contributory  negligence  on  the  part  of  the  plaintiff. 

There  was  proof  that  plaintiff  was  in  a  stooping  position,  and  '*was 
backing  out  the  drift  pin.  He  was  drawing  it  up  from  the  bottom,  and 
by  an  unskillful  blow  struck  the  edge  of  the  hammer  on  the  drift  pin  and 
knocked  the  chip  in  his  eye."  This  proof  certainly  called  for  the  sub- 
mission of  the  question  of  contributory  negligence  as  a  part  of  the  law  of 
the  case. 

The  court  was  also  requested  to  instruct  the  jury,  that  the  plaintiff  in 
entering  the  employment  of  the  defendant  assumed  the  usual  and  ordi- 
nary risks  incident  to  the  service  for  which  he  was  employed,  and  if  they 
found  that  he  was  employed  for  the  purpose  of  riveting,  and  that  the 
''  flying  or  chipping  of  scales"  from  the  tools  used  for  riveting  was  one 
of  such  risks,  and  he  was  injured  thereby,  the  verdict  should  be  for  de- 
fendant. 

All  of  the  witnesses  who  testified  on  this  point  concurred  in  the  state- 
ment that  the  '* flying"  or  *'  chipping"  of  the  scales  or  splinters  was  one 
of  the  ordinary  risks  incident  to  any  work  in  which  steel  hammei*s  were 
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used;  that  such  hammer,  sufficiently  hard  to  work  with,  was  likely  to 
^^chip  or  splinter."  All  such  hammers,  it  was  said  by  the  witnesses, 
were  liable  to  chip.  That  the  evidence  called  for  a  charge  upon  this 
feature  of  the  case,  we  think  is  obvious.  The  rule  announced  was  de- 
cided in  Railway  v.  Conrad,  62  Texas,  628,  a  case  very  similar  to  the 
case  before  us. 

As  before  stated,  we  do  not  consider  it  necessary  to  discuss  any  other 
questions  presented  by  the  assignments.  For  the  errors  indicated  in  the 
opinion,  we  think  the  judgment  should  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Adopted  May  24,  1892. 


B.  D.  MuRRELL  V.  A.  Mandelbaum. 
No.  7319. 

1.  Land  Owned  by  Partnership.— Whether  land  belonging  to  a  firm  is 
to  be  considered  as  part  of  the  partnership  stock  wU\  depend  on  the  intention 
of  the  partners,  to  be  ascertained  by  their  acts  or  agreements,  either  express  or 
implied.  It  may  be  made  partnership  stock  by  the  parol  agreement  of  the  part- 
ners. 

2.  Same— Partnership  Effects.— When  real  estate  is  a  part  of  the  part- 
nership efi'ects  it  Is  to  be  treated  in  equity  as  a  part  of  the  partnership  funds. 
And  whatever  may  be  the  form  of  the  conveyance  to  the  firm,  it  will  be  h^d 
subject  to  all  the  equitable  rights  and  liens  of  the  partners  which  would  apply 
to  it  if  it  were  personal  estate. 

3.  Same  —  Partition  of  Assets.  — The  trial  court  found  that  the  firm 
assets  had  been  about  equally  divided  between  two  partners  upon  a  settlement 
between  them,  one  taking  his  share  in  money,  the  other  taking  property,  of 
which  the  land  in  controversy  was  part.  Held^  that  the  land  belonged  to  the 
party  to  whom  it  was  allotted  in  the  parol  division  of  assets.  He  also  assumed 
the  payment  of  firm  debts,  and  paid  them,  and  rendered  the  land  for  taxes  there- 
after, and  no  adverse  claim  was  asserted  for  over  twenty  years. 

4.  Partition  of  Land  by  Executed  Parol  Contract.— Upon  the  the- 
ory that  the  two  partners  owned  the  land  as  tenants  in  common,  a  parol  parti- 
tion would  have  been  recognized.  Such  partition  is  not  within  the  statute  of 
frauds. 

5.  Purchasers  with  Notice,  etc.— It  appearing  by  the  evidence  that  the 
defendant's  grantors,  who  bought  of  the  partner,  had  knowledge  of  the  claim  by 
the  plaintiff  of  the  entire  tract  from  the  partner  to  whom  it  had  been  allotted  in 
the  partition,  and  it  not  appearing  that  defendant  had  paid  the  purchase  money, 
he  can  not  be  considered  a  bona  fide  purchaser. 

Appeal  from  Limestone.     Tried  below  before  Hon.  Rufus  Hardt. 

L,  J,  Farrar^  for  appellant. — 1.  The  court  erred  in  its  conclusions  of 
law,  and  more  particularly  did  the  court  err  in  its  first  conclusion  of  law, 
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in  holding  an  alleged  verbal  transfer  of  the  land  in  controversy  by  Brash 
to  Simon  valid  and  binding  in  law.  Pasch.  Dig.,  art.  8875;  James  v. 
Fulcrod,  5  Texas,  516;  Mead  v.  Randolph,  8  Texas,  198;  Watkins  v. 
Gilkerson,  10  Texas,  343;  Brown  Stat.  Frauds,  261,  268;  Story  on  Part, 
sees.  94  (and  note),  117. 

2.  Tlie  court  erred  in  holding  that  an  alleged  rule  of  commercial  law 
abrogates  the  statutes  of  frauds.  Pasch.  Dig.,  art.  3875;  Story  on  Part., 
sec.  82. 

8,  The  court  erred  in  holding  that  a  secret  equity  of  twenty-five  years 
standing  could  destroy  a  legal  title  in  the  hands  of  a  bona  fide  purchaser 
for  value  without  notice,  and  in  defiance  of  the  registration  laws.  Pasch. 
Dig.,  arts.  4983,  4988;  Richardson  v.  Levi,  67  Texas,  359;  Hill  v. 
Moore,  62  Texas,  610;  Mast  v.  Tibbies,  60  Texas,  301;  Word  v.  Box,  66 
Texas,  596;  Eylar  v.  Eylar,  60  Texas,  315;  Holmes  v.  Buckner,  67  Texas, 
108;  Lodge  v.  Simonton,  23  Am.  Dec.,  86,  and  note. 

4.  The  court  erred  in  finding  from  all  the  evidence  in  this  case  that 
the  land  in  controversy  was  the  partnership  property  of  Simon  &  Brash, 
or  that  it  was  used  for  partnership  purposes,  said  conclusion  being  an  er- 
ror both  of  fact  and  law.  Alkire  v.  Kahle,  123  111.,  496;  McCormick's 
appeal,  98  Am.  Dec.,  191;  Thompson  v.  Bowman,  6  Wall.,  317;  Pars, 
on  Part.,  372,  364,  865;  Coll.  on  Part.,  sec.  185,  and  notes. 

Orofl  &  Oroft  and  J.  M.  Blanding,  for  appellee. — 1.  Where  parties  en- 
gage in  business  of  any  kind  for  years,  and  buy  real  and  personal  prop- 
erty in  their  firm  name,  and  treat  it  all  as  partnership  property,  it  is  fair 
to  presume  it  was  bought  with  partnership  funds  and  for  partnei*ship  pur- 
]X)ses.  Baldwin  v.  Richardson,  33  Texas,  16,  27,  28;  Arnold  v.  Wain- 
wright,  80  Am.  Dec,  448. 

2.  Partners  may  by  agreement  make  that  seimrate  property  which  be- 
fore belonged  to  the  firm,  and  such  an  agreement  may  be  implied  from  an 
acquiescence  by  the  firm  in  such  use  of  partnership  property  by  one  of 
the  members  as  would  withdraw  his  interest  in  it  from  the  common  bur- 
den. Swearingen  <fe  Garrett  v.  Bassett,  65  Texas,  267;  White  v.  Parish, 
20  Texas,  688;  Kendall  v.  Hackworth,  66  Texas,  499;  Upson  v.  Arnold, 
63  Am.  Dec.,  302;  Lind.  on  Part.,  sec.  9,  pp.  654,  668;  Aniold  v.  Wain- 
wright,  80  Am.  Dec.,  448. 

3.  Whatever  is  sufficient  to  direct  the  attention  of  a  purchaser  to  the 
prior  rights  and  equities  of  third  persons,  and  to  enable  him  to  ascertain 
their  nature  by  inquiry,  will  operate  as  notice.  Martel  v.  Somers,  26 
Texas,  560;  Powell  v.  Haley,  28  Texas,  57;  Hancock  v.  Lumber  Co.,  65 
Texas,  225;  Brotherton  v.  Weathersby,  73  Texas,  471;  Edwards  v.  Bar- 
wise,  69  Texas,  84;  Allday  v.  Whitaker,  66  Texas,  669;  1  Story's  Eq., 
4sees.  400,  401. 

4.  In  equity,  land  belonging  to  partnership  is  treated  as  mere  person- 
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alty,  and  is  governed  by  the  same  rules  applicable  to  that  species  of 
property.  Aniold  v.  Wainwrigbt,  80  Am.  Dec. ,  448 ;  Roberts  v.  McCarty, 
68  Am.  Dec,  604;  Andrews  v.  Brown,  56  Ga.,  252;  Lang  v.  Warring^ 
60  Ga.,  533;  Baldwin  v.  Richardson,  33  Texas,  28;  Lind  on  Part.,  sees. 
664,  668. 

HOBBY,  Presiding  Judge,  Section  A. — ^This  suit  was  brought  by  A» 
Mandelbaum  on  the  4th  day  of  March,  1889,  against  B.  Murrell,  to  re- 
cover the  land  described  in  the  i>etition  as  a  tract  of  205  acres  out  of  the 
Joshua  Graham  league  and  labor  survey. 

The  defendant  disclaims  as  to  one-half  of  the  205  acres,  and  defends 
as  to  the  remaining  half,  and  alleges  that  he  and  plaintiff  are  tenants  in 
common  as  to  the  entire  tract,  and  prays  for  partition,  etc. 

The  cause  was  tried  by  the  court  without  a  jury,  and  the  presiding 
judge  filed  his  conclusions  of  fact  and  law,  and  rendered  judgment  for 
plaintiff.     The  defendant  Murrell  appeals. 

James  A.  Graham  is  the  common  source  of  title.  He  conveyed  the 
land  in  dispute,  205  acres,  to  Simon  <&  Brash  on  May  18,  1862.  Simon 
&  Brash  was  a  mercantile  firm,  engaged  in  business  in  Springfield,  Lime* 
stone  County,  Texas.  The  firm  had  been  so  engaged  from  1856  to  1860^ 
when  it  was  dissolved  by  mutual  consent.  According  to  the  testimony 
of  Simon,  the  property  or  assets  of  the  firm  were  divided  between  them. 
It  consisted  of  the  land  in  controvei-sy,  a  house  and  lot  in  Springfield,  a 
land  certificate,  some  hoi-ses,  sheep,  and  cattle,  and  about  $8000.  Brash, 
so  testified  Simon,  desired  to  leave  the  country,  and  it  was  agreed  that 
he  should  take  the  money,  $8000,  and  Simon  was  to  take,  and  did  take,  the 
balance  of  the  firm  proi^rty  as  his  own,  and  agreed  to  pay,  and  did  pay, 
the  firm  debts,  amounting  to  $700  or  $800.  Brash  left  the  country  in 
1864,  and  never  returned.  No  deed  or  conveyance  in  writing  was  exe- 
cuted by  him  to  Simon. 

Plaintiff  then  introduced  in  evidence  deed  from  B.  Simon,  who  was  a 
member  of  said  firm,  to  A.  L.  Steele,  dated  April  5, 1872,  filed  for  record 
April  18,  1872,  conveying  all  of  said  land  to  Steele. 

Deed  from  said  Steele  to  Henry  Simon  to  this  land,  dated  January  5, 
1874,  recorded  January  15,  1874.  Deed  from  Henry  Simon  to  plaintiff 
Mandelbaum,  dated  March  3,  1880,  conveying  this  land.  Deed  from 
other  heirs  of  B.  Simon,  dated  May  17,  1888,  conveying  their  interest  in 
the  land  to  plaintiff.  The  foregoing  deeds  recite  that  the  land  was  con- 
veyed on  May  18,  1862,  to  Simon  <fe  Brash. 

Defendant  introduced  power  of  attorney  and  deed  from  Louis  Brash 
(one  of  the  firm  of  Simon  &  Brash)  to  W.  C.  Day  and  John  G.  Kirksey^ 
dated  April  19,  1888,  recorded  May  7,  1888.  This  conveyance  author- 
izes them  to  take  possession  of  and  sell,  etc.,  one-half  of  said  205  acres  of 
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land,  and  conveying  to  them,  in  consideration  of  certain  services,  etc., 
one-haif  of  one-half  of  said  205  acres. 

Deed  from  said  Brash  to  his  remaining  interest  in  tlic  lanci,  and  other 
lands,  for  a  consideration  of  $750,  dated  June  6, 1888,  recorded  in  Lime- 
stone County,  June  19,  1888. 

Deed  from  Day  <fe  Kirksey  to  defendant  B.  D.  Murrell,  conveying  one- 
half  of  the  205  acres  in  dispute,  dated  November  2,  1888. 

Brash  testified  at  gi*eat  length  about  the  dissolution  of  the  partnership 
and  the  circumstances  under  which  he  left  Springfield  in  1864.  He  denied 
that  the  property  of  the  iMirtnership  was  divided,  as  stated  by  Simon.  He 
said,  the  money  (about  $5000)  was  equally  divided,  and  the  balance  of 
the  property,  including  this  land,  i*emained  there  as  the  property  of 
Simon  Sl  Brash.  The  assets  of  the  firm  consisted  of  about  ten  bales  of 
cotton,  some  merchandise,  152  head  of  horses,  400  head  of  sheep,  some 
other  personal  property,  besides  $5000  in  money  and  the  real  estate.  All, 
except  the  money,  remained  in  the  possession  of  Simon  when  he  left,  in 
1864,  and  one-half  of  it  was  his  (Bi*ash*s).  No  agreement  was  made  con- 
cerning the  property.  He  testified  to  having  paid  the  firm  debts  in  New 
York  of  $700  or  $800. 

The  defendant  proved,  that  in  May,  1888,  the  attoraey  or  agent  of 
plaintiff  came  to  Limestone  County,  and  proposed  to  sell  plaintiff's  inter- 
est or  buy  Brash's  title.  That  he  claimed  only  one-half  of  the  land  as 
plaintiff's.  At  that  time  Day  <fe  Kirksey  held  Brash's  power  of  attorney 
to  one-half  interest  only  of  Brash.  Their  purchase  of  said  Brash's 
remaining  interest  (one-fourth)  in  the  205  acres  was  in  June,  1888. 
Had  no  notice  of  plaintiff's  claiming  any  more  when  they  purchased,  in 
June,  1888. 

They  examined  county  records  March  14,  1888,  and  found  deed  from 
Graham  to  Simon  <k  Brash,  B.  Simon  to  Steele,  Steele  to  H.  Simon,  H. 
Simon  to  plaintiff.  These  last  named  deeds  conveyed  the  entire  tract, 
together  with  other  lands,  etc.  This  lancl  was  then  unoccupied.  Brash 
gave  them  a  power  of  attorney,  and  authorized  them  to  recover  the 
land,  etc. 

Day  <k  Kirksey,  on  March  9,  1888,  saw  B.  Simon  and  his  son  Henry 
Simon,  who  refused  to  discuss  the  matter.  B.  Simon  stated  that  he  had 
sold  all  of  the  land,  as  he  had  a  right  to  do. 

Day  &  Kirksey  purchased  Brash's  one-half  interest  for  $750.  They 
conveyed  to  api>ellant,  B.  D.  Murrell,  who  was  in  iX)ssession  when  this 
suit  was  brought.     But  it  does  not  api>ear  that  he  paid  anything  for  it. 

Barry,  api^ellee's  agent,  testified,  that  when  he  went  to  Limestone 
County  to  look  after  api)ellee's  land,  he  told  Day  <k  Kirksey  that  Mandel- 
baum claimed  all  of  the  205  acres. 

The  court  found  that  the  land,  with  other  property  belonging  to  tlit; 
firm  of  Simon  <k  Brash,  and  constituting  the  entire  assets  of  the  partner- 
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ship,  was  divided  between  them  on  the  dissolution  of  the  firm  in  1864; 
Brash,  according  to  the  agreement  then  entered  into  by  them,  taking  the 
money,  and  Simon  taking  all  of  the  remaining  property,  including  that 
in  controversy,  and  assuming  the  payment  of  the  firm's  debts.  This 
agreement  was  verbal.  But  under  it  Brash  received  the  $8000  and  left 
the  State,  and  Simon  sold  some  of  the  property  and  paid  the  debts, 
amounting  to  $700.  He  remained  in  control  of  the  assets  of  the  firm,  and 
paid  taxes  on  the  land  until  he  sold  it.  That  Brash  for  twenty-five  years 
made  no  claim,  and  in  1888,  for  value,  conveyed  his  interest  to  Day  <fe 
Kirksey.  Before  their  purchase  they  knew  from  the  records  that  plain- 
tiff claimed  the  whole  tract  under  Simon.  They  sold  to  defendant  Mur- 
rell,  but  tliere  is  no  proof  of  the  i)ayment  of  a  valuable  consideration  by 
him. 

Upon  these  facts  the  conclusions  of  law  found  by  the  court  were,  that 
the  verbal  agreement  or  division  of  the  pi*operty  between  Simon  and 
Brash,  to  the  effect  that  the  latter  would  take  the  money  of  the  partner- 
ship and  the  former  the  balance  of  the  property,  was  valid,  the  land  being 
in  equity  treated  as  mere  personalty  upon  settlement  between  partners, 
and  that  it  therefore  became  tlie  separate  proi^erty  of  Simon. 

The  court  found,  also,  that  if  such  agreement  was  not  valid,  still  the 
interest  in  the  partnership  land  would  not  be  an  undivided  one-half,  but 
one-half  of  the  balance,  according  to  value,  after  settlement  between  the 
l)artnei*s,  each  accounting  for  all  money  and  advances  received  by  him; 
and  that  the  partner  receiving  as  much  or  more  than  his  pro  rata  of  the 
assets  of  the  firm  in  money  or  otherwise,  would  not  be  entitled  to  any  of 
the  balance  of  the  assets;  and  as  Brash  received  $8000  in  gold,  which 
was  equal  in  value  to  the  balance  of  the  property,  Simon  was  in*  equity 
entitled  to  the  latter. 

Judgment  was  therefore  rendered  for  plaintiff. 

The  important  questions  in  the  case  are: 

First.  Whether  the  land  in  controvei-sy  was  partnership  property  of 
tlie  firm  of  Simon  &  Brash,  with  the  legal  incidents  resulting  therefrom, 
or  did  they  hold  it  as  tenants  in  common. 

Second.  Whether  a  parol  conveyance  of  one  partner's  interest  in  the 
land  is  valid  when  made  to  the  other  partner  in  the  settlement  of  the 
partnei-ship  affaire  and  the  division  of  all  the  assets  of  the  firm  upon  the 
dissolution  of  the  i)artnership  by  mutual  consent. 

There  is  sufficient  evidence,  we  think,  to  support  the  court's  finding  of 
fact  that  this  land  was  the  partnership  property  of  the  firm  of  Simon  <fe 
Brash. 

"Whether  land  belonging  to  the  firm,  or  conveyed  to  the  firm,  is  to 
be  considered  as  part  of  the  partnership  stock,"  it  is  said,  "  will  depend 
on  the  intention  of  the  i)artners,  to  be  ascertained  from  the  acts  or  agi*ee- 
ments,  either  express  or  implied." 
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It  may  be  made  to  be  a  part  of  the  partnership  stock  by  parol  agree- 
ment of  the  partners.  Arnold  v.  Wainwright,  80  Am.  Dec.,  450.  The 
land  was  acquired  during  the  existence  of  the  partnership,  and  in  the  firm 
name.  This  alone,  however,  it  has  been  held,  is  not  sufficient  to  estab- 
lish the  fact.     Alkire  v.  Kahie,  123  111.,  499. 

The  testimony  of  Simon  and  that  of  Brash  shows  that  it  was  regarded 
by  them  as  a  part  of  the  partnership  stock.  As  assets  of  the  firm,  it  was 
divided  between  them.  In  the  case  cited  and  relied  on  by  appellant,  it 
is  said  in  the  opinion:  *  *  *  **  There  was  no  evidence  that  tlie  land 
was  appropriated  to  any  purposes  of  the  partnership.  *  *  «  All  that 
appears  in  this  respect,  aside  from  the  description  in  the  deed,  is  that  Ab- 
bott and  Robinson,  in  giving  their  testimony  herein,  some  five  years  after 
the  dissolution  of  the  partnership,  in  enumerating  the  assets,  etc.,  class 
this  Ian  d  among  them . " 

In  addition  to  this  evidence  in  the  case  before  us,  the  testimony  of  Si- 
mon and  Bi*ash  sliows,  that  they  treated  this  land  as  stock  of  the  partner- 
ship; and  it  was  appropriated  by  them  in  the  division  to  partnership  pur* 
poses  when  it  was  allotted,  with  other  property  of  the  firm,  to  Simon  to 
pay  and  discharge  partnership  debts. 

^<  Each  partner  is  entitled  to  regard  the  whole  estate  as  held  for  his  in- 
demnity as  against  the  joint  debts,  and  as  security  for  the  ultimate  bal- 
ance which  may  be  due  him  for  his  own  share  of  the  partnership  effects." 
Arnold  v.  Wainwright,  80  Am.  Dec.,  450. 

*'  When  real  estate  is  a  part  of  the  partnership  effects,  it  is  to  be  treated 
in  equity  to  all  intents  and  purposes  as  a  part  of  the  partnei*ship  funds. 
And  whatever  may  be  the  form  of  the  conveyance,  it  will  be  held  subject 
to  all  the  equitable  rights  and  liens  of  the  partnei*s  which  would  apply  to 
it  if  it  were  personal  estate."     Id. 

And  this  is  the  rule,  although  the  legal  title  may,  by  the  death  of  the 
party  holding  it,  be  cast  by  descent  on  his  heirs  at  law. 

The  court  found,  that  the  partnership  property  had  been  about  equally 
divided  between  them.  That  Simon  assumed  the  payment  of,  and  did 
pay,  the  firm  debts.  That  he  paid  the  taxes  on  the  property  he  received 
in  the  partition,  and  on  this  land  up  to  its  sale,  from  1864.  The  equit- 
able title  to  the  land  was  in  him. 

If  Brash  had  brought  suit  against  Simon  to  recover  this  land,  under 
the  facts  of  this  case,  there  is  no  principle  of  equity  that  would  have  en- 
titled him  to  recover  it. 

Upon  the  theory  that  Simon  <fc  Brash  owned  the  land  as  tenants  in 
common,  a  parol  partition  of  the  land  would  have  been  recognized  as  valid. 
It  has  been  repeatedly  decided  in  this  State,  that  such  partition  between 
tenants  in  common  is  not  within  the  statute  of  frauds. 

In  such  a  partition,  Brash's  transfer  or  conveyance  of  the  interest 
allotted  to  Simon  would  have  been  by  parol.    So,  too,  in  the  present  case, 
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his  conveyance  of  his  interest  is  by  parol.  The  fact  that  the  land  itself 
was  not  partitioned,  and  that  all  of  Brash's  interest  was  conveyed  to 
Simon,  only  made  the  interest  conveyed  b^-^  Brash  greater  than  it  would 
have  been  had  there  been  a  parol  division  of  the  land  between  them. 
There  would  be  no  difference  in  principle  between  a  parol  partition  of 
the  land  between  them  and  a  parol  conveyance  by  Brash  of  his  interest  to 
Simon,  under  the  facts  in  tliis  case. 

Day  <k  Kirksey  were  informed  by  Barry,  who  came  to  see  them  about 
the  land  in  May,  1888,  that  Mandelbaum  claimed  the  whole  tract.  He 
was  acting  as  appellee's  agent.  Day  <fe  Kirksey  had  then  only  a  power  of 
attorney  authorizing  them  to  recover  said  land,  dated  in  April,  1888.  In 
May,  1888,  they  saw  B.  Simon,  who  told  them  he  had  a  right  to  sell  the 
whole  tract.  The  deed  from  Brash  to  Day  &  Kirksey  is  dated  June  6, 
1888.  They  paid  $750  to  Bi-ash.  The  defendant,  MuiTcll,  is  not  shown 
to  have  paid  any  valuable  consideration  for  the  land.  Neither  the  ap- 
pellant nor  his  vendors  are  shown  to  be  purchasers  for  value  without  no- 
tice of  the  equitable  rights  of  Simon,  established  by  the  evidence  in  this^ 
case. 

We  think  the  judgment  should  be  affirmed. 

Jffirmed. 

Adopted  May  24,  1892. 


John  Rakkik  et  al.  v.  Beatrice  BelLm 
Kg.  7201. 

1.  Evidence—  Harmless  Error.— Suit  for  damages  for  the  conversion  of 
cattle  in  a  given  brand.  A  bill  of  sale  was  offered,  and  over  objection  admitted^ 
conveying  a  number  of  cattle  to  plaintiff  with  the  named  brand  and  also  another 
brand  upon  them.  It  appeared  that  the  cattle  seized  were  only  in  the  given 
brand.    HeUl^  that  the  error  in  admitting  the  bill  of  sale  was  harmless. 

2.  Evidence— Hearsay.— The  plaintiff  claimed  title  to  the  cattle  for  seiz- 
ure of  which  damages  were  sought  under  G.  A.  and  wife  H.  Anderson.  It  was 
incompetent  to  admit  declarations  of  H.  Anderson  that  she  did  not  claim  the- 
cattle,  and  that  they  belonged  to  plaintiff;  the  declarations  were  not  made  in 
presence  of  any  of  the  parties  in  interest.  There  was  evidence  that  the  cattle 
were  claimed  by  H.  Anderson  and  her  husband  subsequent  to  the  date  of  the 
alleged  sale,  and  the  testimony  was  conflicting.  Held^  the  testimony  was  hear- 
say, and  in  the  conflict  of  testimony  it  can  not  be  held  to  have  been  immaterial, 
and  its  admission  is  ground  for  reversal. 

3.  Exemplary  Damages.— A  deputy  United  States  marshal,  who  also  was 
agent  for  a  land  company,  levied  upon  the  cattle  under  an  execution  for  costs 
against  the  parties  under  whom  plaintiff  claimed.  There  was  some  evidence 
tending  to  support  a  claim  for  exemplary  damages  against  the  deputy.  There 
was  no  evidence  that  the  land  company  either  directed  the  levy  or  subsequently 
approved  it.  Held^  that  a  judgment  for  exemplary  damages  against  the  land 
company  was  not  supported  by  the  evidence,  and  was  error. 
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4.  Unrecorded  Mark  and  Brand.  —  Under  the  statutes  of  this  State 
(Revised  Statutes,  articles  4556-4561),  which  reflate  marlcs  and  brands  and 
their  record,  a  parol  sale  of  a  recorded  marlc  and  brand  must  be  held  to  be  just 
as  ineflfectual  to  pass  the  title  to  a  mark  and  brand  of  cattle,  as  would  be  a  verbal 
transfer  of  real  estate,  which  is  likewise  governed  exclusively  by  statutory  pro- 
visions. 

5.  Sale  of  Cattle. — Without  selling  the  mark  and  brand,  it  is  competent, 
however,  to  prove  a  sale  and  actual  delivery  of  branded  cattle  not  including  the 
whole  of  the  stock  so  branded,  but  such  sale  passes  no  title  to  the  brand  as  evi- 
dence of  title. 

6.  Purchase  of  Cattle  without  Purcheu3ingr  Brand.— It  is  competent 
to  prove  the  equitable  or  real  ownership  of  cattle  in  a  brand  recorded  in  an- 
other's name.  The  increase  of  such  would  follow  the  stock  purchased,  and  a 
levy  and  sale  of  such  stock,  as  the  property  of  the  owner  of  the  brand,  would  pass 
no  title  against  the  real  owner.  There  is  no  statute  making  them  liable  for 
debts  of  the  owner  of  the  brand. 

Appeal  from  Maverick.     Tried  below  before  Hon.  Winchester  Kelso. 

X,  L,  Martin,  for  appellants. — 1.  Where  a  party  seeks  to  introduce  a 
mark  and  brand  upon  cattle  as  evidence  to  prove  identification  or  owner- 
ship of  tlic  cattle  in  question  in  suit,  preliminary  proof  that  the  mark  and 
brand  is  recorded  in  the  county  in  the  name  of  the  claimant  is  absolutely 
necessary.  The  plaintiff  in  this  case  alleged  in  her  petition  the  HA 
brand,  and  the  mark  crop  in  each  ear,  also  the  mark  crop  in  left  ear  and 
upper-bit  in  right  ear,  as  the  only  description  and  mark  of  identification 
by  which  her  cattle  may  be  known,  and  by  which  she  expected  to  recover 
them  as  her  cattle;  and  except  such  brand  and  mark  is  recorded  in  Mav- 
erick County  in  her  name,  the  same  is  not  recognized  in  law  as  any  evi- 
dence of  ownerehip  of  said  cattle  in  the  plaintiff,  or  any  evidence  of  iden- 
tification of  same  to  establish  such  right  and  ownership  in  the  plaintiff. 
Rev.  Stats.,  arts.  4556,  4557,  4559,  4561;  Herber  v.  The  State,  7  Texas, 
69;  Allen  v.  The  State,  42  Texas,  517;  Burke  v.  Tlie  State,  25  Texas  Ct. 
App.,  172;  Thompson  v.  The  State,  26  Texas  Ct.  App.,  476;  Black  v. 
Vaughan,  70  Texas,  47;  Schneider  &  Co.  v.  Fowler,  1  W.  &  W.  C.  C,  sec. 
858. 

2.  Conversation  between  a  witness  and  a  third  person,  not  in  the  pres- 
ence of  a  party  to  the  suit  against  whom  the  substance  of  such  conversa- 
tion is  sought  to  be  used,  is  not  admissible  in  evidence;  and  it  is  error  to 
permit  it  to  go  to  the  jury  when  an  objection  to  such  evidence  is  made  at 
the  trial.  Tucker  v.  Hamlin,  60  Texas,  171;  Ross  v.  Kornrumpf ,  64  Texas, 
395;  McClure  v.  Sheek's  Heirs,  68  Texas,  429. 

3.  Minors,  like  adults,  if  they  are  the  owners  of  cattle,  must  have  a 
recorded  brand  and  mark;  and  no  brand  and  mark,  except  it  be  recorded 
as  provided  by  law,  is  recognized  in  law  as  any  evidence  of  ownership  of 
the  cattle  upon  which  the  same  may  be  used.     And  upon  general  princi- 


Digitized  by  VjOOQIC 


30  Texas  Supreme  Court  Reports.  [_Aitstiny 

pies,  if  nothing  else,  whatever  is  required  by  law  to  be  recorded  is,  when 
duly  recorded,  notice  of  the  matters  contained  therein;  therefore  the  rec- 
ord of  a  mark  and  brand  in  the  county  where  the  stock  is  ranging  is  no- 
tice to  the  world  of  title  to  the  stock  in  the  pei-son  in  whose  name  the 
mark  and  brand  is  recorded.  Rev.  Stats.,  arts.  4557,  4561;  Schneider  v. 
Fowler,  1  W.  <fe  W.  C.  C,  sec.  858;  Poag  v.  The  State,  40  Texas,  151; 
Thompson  v.  The  State,  26  Texas  Ct.  App.,  476;  Crayton  v.  Hunger,  9 
Texas,  285. 

Dan  W.  NicJiolson  and  Clark  &  Old^  for  appellee. — 1.  Defendants  hav- 
ing introduced  in  evidence  a  deed  of  trust  from  George  and  Hannah  An- 
derson to  C.  A.  Windus,  conveying  the  cattle  of  plaintiff,  as  tending  to 
show  that  the  cattle  belonged  to  George  and  Hannah  Anderson,  it  was 
not  error  to  permit  plaintiff  to  prove  in  rebuttal  Hannah  Andei-son's  de- 
claration to  J.  A.  Bonnet  that  the  cattle  belonged  to  plaintiff.  Wright 
V.  Linn,  16  Texas,  43;  Weisiger  v.  Chisholm,  22  Texas,  670. 

2.  Upon  the  sale,  alienation,  or  transfer  of  cattle  by  any  person  in  this 
State,  the  actual  delivery  of  such  animals  shall  be  accompanied  by  a  writ- 
ten transfer  from  the  vendor  to  the  purchaser,  describing  said  animals; 
when  this  is  done  the  law  does  not  require  the  bill  of  sale  to  be  recorded  in 
order  for  the  purchaser  to  acquire  title;  the  law  only  imposes  the  burden 
on  the  party  having  the  possession  of  cattle  without  a  written  transfer 
to  prove  title.  Rev.  Slats.,  arts.  4562,  4563;  Wells  v.  Littlefteld,  59 
Texas,  556. 

3.  It  is  only  when  cattle  run  in  the  range,  and  are  sold  by  range  de- 
livery, by  a  sale  and  delivery  of  the  brands  and  marks,  that  the  purchaser, 
in  order  to  acquire  title  thereto,  must  have  his  bill  of  sale  recorded  in  the 
county  clerk's  office  and  the  transfer  of  the  mark  and  brand  noted  on  the 
record  of  original  marks  and  brands  in  the  name  of  the  purchaser.  Rev. 
Stats.,  art.  4564;  Black  v.  Vaughan,  70  Texas,  47;  Wells  v.  Littlefield, 
59  Texas,  556. 

MARR,  Judge,  Section  A. — This  is  a  suit  which  was  tiled  in  Maverick 
County  District  Court  on  the  27th  day  of  May,  1889,  by  Beatrice  Bell  as 
plaintiff,  a  minor  suing  by  her  next  friend,  W.  A.  Bonnett,  and  against 
John  T.  Rankin,  United  States  Mai-shal  for  the  Western  District  of  Texas; 
C.  A.  Windus,  his  deputy;  A.  T.  Bradshaw,  John  W.  White,  and  Walter 
W.  Little,  the  sureties  on  Rankin's  official  bond;  and  the  New  York  and 
Texas  Land  Company,  Limited,  a  corporation  doing  business  in  the  State. 

The  plaintiff's  cause  of  action  as  alleged,  stating  it  here  briefly,  was, 
that  the  defendants  had,  by  and  through  C.  A.  Windus,  who  acted  at 
the  time  as  deputy  United  States  Marshal  and  also  as  agent  of  the  New 
York  and  Texas  Land  Company,  Limited,  levied  upon  and  sold  and 
drove  away  out  of  the  possession  of  plaintiff,  and  converted,  67  head  of 
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cattle,  branded  HA,  ear  marked  crop  in  each  ear,  and  also  crop  in  the 
left  ear  and  an  upper-bit  in  the  right  ear;  that  also  said  Windus  acted 
maliciously  and  willfully  in  said  sale;  which  said  act  has  been  ratified  by 
his  principals,  etc.  Plaintiff  praying  in  her  petition  for  actual  damages 
in  the  sum  of  $804,  and  exemplary  damages  in  the  sum  of  $1150. 

The  levy  by  Windus  as  deputy  United  States  Marshal  was  made  by 
virtue  of  an  execution  issued  upon  a  judgment  rendered  in  the  United 
States  Circuit  Court  for  the  Western  District  of  Texas,  in  favor  of  said 
land  company,  and  against  George  and  Hannah  Anderson,  for  certain 
lands  and  all  costs  of  suit.  The  execution  was  issued  for  the  costs  of 
court,  amounting  to  the  sum  of  $134.89,  in  January,  1889,  and  the  cattle 
were  seized  and  levied  upon  under  the  writ  as  the  property  of  the  said 
defendants  in  the  original  suit. 

The  defendants  in  this  case  denied  the  trespass,  and  interposed  a  gen- 
eral denial,  and  claimed  that  the  cattle  in  dispute  in  fact  belonged  to  said 
George  and  Hannah  Anderson,  who  are  husband  and  wife,  or  to  said  Han- 
nah alone,  and  not  to  the  plaintifif. 

The  case  was  tried  on  the  31st  day  of  May,  1889,  by  a  jury,  and  the 
result  was  a  verdict  against  John  T.  Rankin,  C.  A.  Windus.  and  the  New 
York  and  Texas  Land  Company  for  $156  actual  damages,  and  $344  ex- 
emplary damages  against  C.  A.  Windus  and  the  New  York  and  Texas 
Land  Company. 

The  defendants  have  appealed  and  assigned  errors.  We  deem  it  most 
convenient  not  to  consider  these  assignments  in  the  order  in  which  they 
are  presented  in  the  brief. 

It  is  contended  in  the  third  assignment  of  error,  that  the  court  erred  in 
permitting  the  plaintiff  to  introduce  the  bill  of  sale  to  herself  from  George 
and  Hannah  Andei*son,  executed  in  December,  1884,  to  10  head  of  cattle 
branded  "  HA  on  left  hip  and  EB  on  left  side,"  because  the  bill  of  sale 
described  diflPerent  cattle  from  those  sued  for  and  described  in  the  peti- 
tion, and  hence  a  variance  between  the  allegations  and  the  proof.  Prima 
facie  the  objection  would  seem  to  liave  been  well  taken.  The  plaintiff, 
having  described  the  cattle  with  unnecessary  particularity  by  the  marks 
and  brands,  was  bound  to  prove  the  allegations. 

It  appears,  however,  almost  conclusively,  that  none  of  the  cattle  which 
were  taken  and  sold  under  the  execution  had  the  EB  brand.  All  of  them 
were  branded  HA,  as  alleged  in  the  petition,  except  one  cow,  which  was 
branded  GA,  and  about  which  there  is  no  dispute  concerning  the  brand. 
There  were  but  26  head  levied  upon  and  sold,  and  25  of  these  were  branded 
as  alleged  in  the  petition.  This  much  appears  from  the  return  of  the 
officer  and  from  .the  testimony  of  all  of  the  parties  who  participated  in 
the  levy  and  sale  of  the  cattle,  as  well  as  from  the  evidence  of  Levering, 
who  purchased  the  cattle  at  the  execution  sale,  and  drove  them  to  another 
county.     He  is  positive  that  none  of  these  cattle  had  the  EB  brand.     It 
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is  true  that  the  plaintiff,  in  her  testimony,  in  effect,  claims  that  the  officer 
toolc  66  head,  and  that  some  of  these  had  the  EB  brand,  but  she  admits 
that  she  does  not,  in  fact,  know  how  many  were  talcen.  It  is  evident, 
from  the  amount  of  the  verdict  for  actual  damages,  viewed  in  connection 
with  the  evidence  and  the  charge  of  the  court,  that  the  jury  found  that 
only  26  of  her  cattle  had  been  taken  by  the  defendants,  and  those,  as  we 
have  seen,  had  the  brand  alleged  in  the  petition;  and  hence  the  admission 
of  the  bill  of  sale  becomes  a  harmless  error,  for  which  the  judgment  ought 
not  to  be  reversed. 

Besides,  for  aught  that  appears,  the  cattle  which  were  actually  taken, 
or  at  least  some  of  them,  may  have  been  the  increase  from  the  original  10 
head  described  in  the  bill  of  sale;  and  if  so,  under  the  peculiar  circum- 
stances of  this  case,  that  instrument  was  admissible  for  the  plaintiff  in 
showing  her  title  under  Hannah  and  George  Anderson,  and  in  that  con- 
tingency there  would  be  no  variance  as  to  such  cattle.  In  fact,  no  va- 
riance can  arise  unless  the  plaintiff  attempts  to  recover  for  some  of  the 
original  1 0  head  of  cattle  mentioned  in  the  bill  of  sale.  In  that  event 
the  allegations  of  the  petition  are  not  such  as  would  justify  the  admission 
of  the  proof,  because  these  cattle,  as  described  in  the  bill  of  sale,  liad  both 
of  the  brands,  and  not  merely  the  HA  brand. 

Complaint  is  made  in  the  fourth  assignment  of  error  by  counsel  for  the 
appellants,  that  the  court  erred  in  admitting  the  following  testimony, 
which  was  objected  to  by  the  defendants  as  heai*say ,  etc. ,  viz. : 

J.  A.  Bonnett,  a  witness  for  the  plaintiff,  in  his  direct  examination, 
said  that  Hannah  and  George  Anderson  were  in  debt  to  him,  and  he  was 
getting  uneasy,  and  he  wanted  to  secure  himself,  and  that  Hannah  An- 
derson told  him  she  had  nothing  but  sheep,  and  he  took  a  mortgage  on 
them.  Then  the  attorney  for  the  plaintiff  asked  the  following  question: 
"  Who  did  Hannah  Anderson  say  owned  the  cattle  ?'*  The  defendants* 
attorney  objected  to  the  question;  the  court  overruled  objection;  the 
witness  answered:  "Hannah  Andei*son  told  me  the  HA  cattle  belonged 
to  Beatrice  Bell,  and  I  would  not  take  any  mortgage  on  them.  None  of 
the  defendants  were  present  when  she  told  me  this.  * ' 

The  statement  of  Hannah  Anderson  was  made  to  this  witness  subse- 
quent to  the  time  of  the  alleged  sale  of  the  cattle  to  the  plaintiff  by  Han- 
nah Anderson. 

We  are  of  the  opinion  that  this  evidence  was  hearsay,  res  inter  alias  actay 
and  clearly  inadmissible  for  any  purpose,  so  far  as  the  record  discloses. 
Tucker  v.  Hamlin,  60  Texas,  171;  Ross  v.  Kornrumpf,  64  Texas,  395; 
McClure  v.  Sheeks'  Heii-s,  68  Texas,  429. 

It  is  insisted,  however,  by  the  counsel  for  the  appellee,  that  the  error, 
if  any,  is  harmless,  and  the  ruling  immaterial,  because  they  claim  that 
plaintiff  otherwise  conclusively  established  her  right  to  the  cattle,  and 
thus  excluded  any  title  tliereto  in  the  defendants  in  the  writ  of  execution. 
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In  view  of  the  eviaence,  as  shown  by  the  record,  we  do  not  think  that 
position  can  be  sustained.  While  the  testimony  is  more  or  less  conflict- 
ing, still  the  defendants  proved  many  facts  and  circumstances  tending 
strongly  to  show  that  the  cattle  levied  upon  in  fact  belonged  at  the  time 
to  Hannah  Anderson,  or  to  her  and  her  husband  George;  and  this  issue 
was  submitted  by  the  court  to  the  jury.  We  have  no  means  of  knowing 
what  effect  the  testimony  of  the  witness  Bonnett  had  upon  the  jury,  or  to 
what  extent  it  influenced  their  decision.  It  probably  had  considerable 
weight  with  them,  under  the  circumstances  of  this  case;  at  least  we  would 
not  be  justified  in  holding  that  it  had  none. 

It  was  shown  that  all  of  the  cattle  taken  but  one  were  branded  HA, 
and  that  this  brand  still  stands  upon  the  county  records  in  the  name  of 
Hannah  Andei-son.  It  was  duly  recorded  for  her  in  1888,  and  the  record 
shows  no  transfer  of  the  brand  or  mark.  The  plaintiff  did  not  introduce 
any  written  transfer  of  the  brand  to  herself,  but  proved  that  in  1884 
Hannah  Anderson  sold  her  the  mark  and  brand  by  parol  and  delivered 
to  her  the  branding  iron,  and  that  since  that  time  this  brand  has  been 
used  in  branding  her  cattle  or  the  cattle  which  she  claims.  The  record 
shows  further,  that  in  1882  another  brand  was  duly  recorded  for  and 
in  the  name  of  the  plaintiff,  apparently  to  be  used  only  upon  horses. 
It  has  not  been  used  upon  any  of  the  cattle.  It  is  the  only  brand  upon 
the  record  in  the  name  of  the  plaintiff.  She  is  and  has  been  an  inmate 
of  the  family  of  George  and  Hannah  Anderson  ''  ever  since  she  was  three 
months  old."  She  is  a  niece  of  Hannah  and  an  adopted  daughter  of  one 
John  Bell.  At  the  time  of  the  trial  she  was  "  in  her  twentieth  year." 
There  is  evidence  that  Hannah  Anderson  had  used  and  controlled  the 
cattle  after  the  alleged  sale  to  the  plaintiff.  Of  course  there  is  some  con- 
flict in  the  evidence  on  this  point.  The  cattle  were  ranging  at  the  ranch 
of  Hannah  Anderson,  and  different  parties  appear  to  have  been  in  the 
habit  of  doing  the  branding  when  necessary.  She  and  her  husband  gave 
mortgages  on  the  cattle  after  the  time  when  it  is  claimed  they  had  been 
sold  to  the  plaintiff;  but  the  plaintiff  testified  on  this  point  that  ^^she 
loaned  the  cattle  to  her  aunt  to  be  mortgaged,"  and  that  if  they  had  been 
"sold  under  the  mortgage  she  would  not  have  claimed  them." 

We  have  been  unable  to  find  in  the  record  any  proof  of  the  considera- 
tion of  this  alleged  sale  from  Hannah  to  the  plaintiff.  What,  if  anything, 
was  paid,  or  whether  the  plaintiff  was  possessed  of  any  means  in  1884 
with  .which  to  purchase  the  cattle,  does  not  appear.  The  record  also  leaves 
it  uncertain  whether  all  of  the  cattle  which  were  t^ken  were  the  increase 
of  the  original  10  head  obtained  from  Hannah  Anderson,  or  of  these  and 
of  other  cattle  acquired  from  other  sources. 

We  make  the  following  extracts  from  the  testimony  of  George  Ander- 
son, who  testified  for  the  plaintiff,  viz. :  '^  I  have  known  Beatrice  Bell  all 
Vol.  LXXXV.  Sup.— 3 
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of  her  life.  She  bad  cattle  last  February  (1889).  I  think  about  50  head. 
Part  of  them  she  got  from  my  wife.  She  got  1 1  head  from  her  father  in 
1884;  that  would  make  42  head  all  together,  branded  EB,  GA  and  HA, 
and  HA  was  the  holding  brand.  The  original  owner  of  EB  was  Robert 
Bell.     He  is  dead,"  etc. 

It  is  not  shown  what  relation  Robert  Bell  was  to  the  plaintiff,  or  if  so, 
we  have  not  been  able  to  find  it. 

The  witness  continues  elsewhere  on  cross-examination:  *'  I  do  not  know 
how  many  (cattle)  Beatrice  Bell  had.  I  said  about  50  or  60  head,  more 
or  less.  She  had  some  in  December,  1884.  Of  course  she  had  cattle  in 
1884,  for  my  wife  sold  her  the  HA  brand  in  June,  1884,  and  turned  over 
the  iron.  She  had  about  40  or  50  head  in  January,  1885.  ♦  ♦  *  i 
do  not  know  how  many  were  rendered  for  taxes,  if  any.  I  know  that  she 
had  20  head  of  cattle  on  the  first  of  February,  1889."  (The  levy  was 
made  on  February  4,  1889.)  "If  the  rolls  show  40  or  50  head,  then 
there  was  that  many.  I  am  positive  that  the  whole  brand,  mark,  and 
cattle  were  sold  by  my  wife  to  Beatrice  Bell.  I  have  mortgaged  2000 
sheep  to  Mr.  Bonnett.  The  sheep  I  mortgaged  belonged  to  Beatrice  Bell 
and  Hannah  Anderson,  and  I  told  Mr.  Bonnett  so  at  the  time  of  giving 
the  mortgage."  This  witness  also  said  upon  his  examination  in  chief 
that  *'  the  plaintiff  gave  her  consent  to  the  mortgaging  of  the  cattle  "  (not 
sheep)  before  mentioned. 

We  have  not  attempted  to  state  all  of  the  evidence  bearing  upon  the 
issue  of  ownership,  but  have  stated  enough,  as  we  think,  to  show  that  it 
was  by  no  means  conclusively  proven  that  plaintiff  was  the  bona  fide  or 
actual  owner  of  the  cattle  in  dispute  at  the  time  of  the  levy.  We  con- 
clude that  the  admission  of  the  testimony  of  the  witness  Bonnett,  over 
the  objections  of  the  defendants,  was  a  material  error,  for  which  the  judg- 
ment should  be  reversed. 

It  is  also  contended  by  the  appellants  that  the  evidence  is  insuflScient 
to  supi>ort  the  verdict  for  exemplary  damages,  either  against  Windus  or 
the  New  York  and  Texas  Land  Company.  If  the  cattle  levied  upon  be- 
longed to  the  plaintiff,  and  Windus  was  consequently  liable  at  all,  then 
there  was  some  evidence  tending  to  establish  his  liability  for  punitory 
damages  also;  and  as  the  case  will  be  remanded,  we  deem  it  best  to  ex- 
press no  opinion  as  to  the  suflSciency  of  the  evidence  on  this  point.  But 
we  do  not  hesitate  to  hold  that  the  testimony  is  clearly  insufificient  to  war- 
rant the  assessment  of  exemplary  damages  against  the  land  company. 
There  is  no  evidence  to  show  that  this  company  authorized  the  levy  of 
the  execution  or  ratified  it  afterward,  but  the  contrary  is  proved  by  the 
testimony  of  Windus,  who  was  the  sole  witness  on  this  point.  He  also 
testified,  that  in  making  the  levy  he  was  acting  solely  as  an  oflflcer,  and 
not  as  the  agent  of  the  company;  that  he  was  its  agent  in  reference  to  lands 
and  the  collection  of  rents,  but  that  the  land  company  did  not  authorize 
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the  levy  nor  receive  any  of  the  proceeds  of  the  sale.  Another  witness, 
who  helped  gather  the  cattle,  testified  that  Windus  said  to  him,  ^^Make 
out  your  bill  against  the  company;"  but  this  was  only  a  trifling  circum- 
stance and  was  denied  by  Windus.  Under  such  circumstances  the  lia- 
bility of  the  company  for  the  levy  at  all  might  be  doubted,  and  a  fortiori 
it  is  not  liable  for  punitory  damages.  Tynberg  <fe  Co.  v.  Cohen,  67  Texas, 
220;  76Texas,409;  Bemheim  v.  Crum,  62Texas,  401;  Railway  v.  Garcia, 
70  Texas,  207;  Brown  v.  Bridges,  70  Texas,  661;  Freem.  on  Ex.,  sees. 
273,  303. 

In  addition  to  the  assignments  which  have  been  already  considered,  the 
appellants  present  the  following  two,  which  may  be  considered  together, 
namely: 

"The  District  Court  erred  in  permitting  the  plaintiff,  Beatrice  Bell, 
while  on  the  witness  stand  in  her  own  behalf,  to  identify  the  cattle  in 
question,  and  show  ownership  in  same  by  testifying,  over  the  objection 
of  defendants,  that  the  HA,  crop  in  each  ear,  was  her  brand  and  mark,  and 
that  brand  was  the  brand  and  mark  upon  the  cattle  driven  off  by  Windus, 
without  any  proof  or  evidence  that  said  brand  and  mark  were  of  record  in 
Maverick  County  in  her  name,  as  required  by  law,  before  said  cattle 
could  be  in  any  manner  identified  and  known  as  plaintiff's  cattle  by  said 
brand  and  mark." 

''llie  court  erred  in  refusing  to  allow  the  second  special  instruction 
requested  by  the  defendants,  and  which  is  as  follows:  'You  are  instructed 
that  minors  owning  cattle  separate  from  their  parents  or  guardian  must 
have  their  brand  and  mark  recorded  in  the  brand  and  mark  record  of  the 
county  in  which  the  cattle  are  running;  and  no  brands  except  such  as  arc 
recorded  are  recognized  in  law  as  any  evidence  of  ownership  of  the  cattle 
upon  which  the  same  may  be  used.  Therefore,  if  the  jury  find  that  the 
HA  brand  was  recorded  in  the  brand  and  mark  record  of  Maverick  County 
in  the  name  of  Hannah  Anderson  before  and  at  the  time  of  the  levy  of 
the  execution  by  the  deputy  marshal  on  said  stock  of  cattle,  and  not  in 
the  name  of  Beatrice  Bell,  the  plaintiff,  then  and  in  that  case  the  jury  are 
instructed  that  the  record  of  said  brand  in  the  name  of  Hannah  Anderson 
is  evidence  of  the  title  and  ownership  of  the  stock  of  cattle  branded  in 
the  same  in  the  said  Hannah  Anderson.*  " 

First.  When  the  above  proof  was  made  no  record  of*  the  brand  had 
been  shown,  but  subsequently  the  defendants  introduced  a  certificate  of 
the  record  of  the  brand  and  mark  in  the  name  of  Hannah  Anderson. 
Under  the  statute  an  unrecorded  brand  is  not  evidence  of  ownership,  and 
the  record  of  the  brand  can  not  be  proved  by  parol.  Rev.  Stats. ,  art. 
4561;  Eisner  v.  The  State,  22  Texas  Ct.  App.,  687.  The  plaintiff  ought 
not  to  have  been  allowed  to  state  that  she  was  the  owner  of  the  HA  brand 
without  proof  of  its  record,  and  that  it  was  recorded  in  her  name,  or  that 
she  had  duly  acquired  the  title  to  the  brand  from  the  party  in  whose  name 
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it  was  recorded.  But,  as  we  have  just  seen,  the  defendant  established  the 
proper  record  of  the  brand  in  the  name  of  Hannah  Anderson.  It  therefore 
was  made  to  appear  in  the  progress  of  the  trial  that  the  brand  was  duly  re- 
corded, and  consequently  was  at  least  evidence  of  ownei-ship  in  Ilannah  An- 
derson, under  whom  the  plaintiff  claims  title.  The  plaintiff  also  proved  by 
both  George  and  Hannah  Anderson  a  parol  sale  of  the  brand  and  mark  from 
Hannah  Anderson  to  heraelf ,  and  the  testimony  of  these  two  witnesses  does 
not  appear  to  have  been  objected  to  by  the  defendants.  The  bill  of  excep- 
tions applies  only  to  the  admission  of  the  plaintiff's  own  testimony  on  the 
point,  which  is  less  circumstantial  than  that  of  the  other  two  witnesses. 

The  admission  of  their  testimony  without  objection  destroys  the  force 
of  the  objection  to  the  testimony  of  the  plaintiff,  because  the  same  fact  is 
otherwise  established.  Had  the  proper  objection,  however,  been  interposed 
to  the  testimony  of  all  three  of  these  witnesses  upon  the  ownership  of  the 
mark  and  brand,  then  we  think  it  should  have  been  sustained  by  the 
court.  We  will  notice  the  point,  because,  as  will  be  seen,  the  special  in- 
struction number  2  above  noted  presents  almost  the  same  question. 

We  are  of  the  opinion  that  under  the  statutes  of  this  State  which  regu- 
late marks  and  brands  and  their  record,  that  a  parol  sale  of  a  recorded 
mark  and  brand  must  be  held  to  be  just  as  ineffectual  to  pass  the  title 
thereto  as  would  be  a  verbal  transfer  of  real  estate,  which  is  likewise 
governed  exclusively  by  statutory  provisions.  Rev.  Stats. ,  arts.  4556- 
4561,  4564;  Black  v.  Vaughan,  70  Texas,  47;  Penal  Code,  arts.  761, 
762,  783. 

The  manifest  effect  of  the  law  is,  that  the  record  of  marks  and  brands 
shall  show  who  are  the  owners  thereof,  and  we  think  that  the  proper  in- 
terpretation of  article  4564,  above  quoted,  leads  to  the  conclusion  that 
that  article  was  intended  to  provide  the  mode  of  transferring  the  marks 
and  brands  upon  such  animals  as  are  specified  in  article  4562,  and  to  pre- 
scribe what  shall  constitute  sufficient  evidence  of  "  the  sale  and  delivery" 
of  such  "  brands  and  marks."  We  think  that  this  much  may  be  inferred 
not  only  from  the  language  of  the  statute,  but  from  the  decision  of  the 
Supreme  Court  in  Black  v.  Vaughan,  supra.  It  is  evident  to  our  minds 
that  this  article  is  designed  to  regulate  the  transfer  of  the  title  to  the  mark 
and  brand  themselves,  which  would  carry  with  it  title  to  all  of  the  stock 
in  that  mark  and  brand,  when  the  provisions  of  the  statute  are  fully  com- 
plied with  by  the  vendee.  It  will  not  admit  of  the  construction  that  a  cer- 
tain number  of  cattle,  less  than  the  whole  stock  in  that  brand,  may  be 
disposed  of  *'  as  they  run  in  the  range,"  by  a  bill  of  sale  which  describes 
them  by  the  mark  and  brand,  and  that  the  vendee  or  purchaser  only  ac- 
quires title  to  the  mark  and  brand  to  that  extent.  The  transfer  of  the 
mark  and  brand  entirely  is  contemplated,  and  as  a  necessary  consequence 
the  title  to  all  of  the  animals  in  the  mark  and  brand,  upon  compliance 
with  the  statute,  passes  to  the  purchaser;  otherwise  there  would  be  two, 
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and  possibly  several,  distinct  owners  of  the  same  brand  and  mark,  which 
is  positively  prohibited  by  another  article  of  the  statute.     Art.  4570. 

The  statute  provides  that  the  transfer  shall  take  place  by  '*  sale  and  de- 
livery of  the  brands  and  niarks,'*  and  that  the  conveyance  or  bill  of  sale 
shall  be  recorded,  etc.,  "and  such  sale  or  transfer"  of  the  brand  and 
mark  *'  shall  be  noted  on  tlie  record  of  the  original  marks  and  brands  in 
the  name  of  the  vendee  or  purchaser."  Upon  complying  with  these  pro- 
visions of  law  the  purchaser  obtains  the  title  to  the  brand  and  mai'k  and 
to  the  animals  in  that  mark  and  brand,  without  the  necessity  of  any  actual 
delivery  of  the  live-stock,  which  would  otherwise  be  necessary  to  acquire 
title;  but  if  the  animals  are  upon  the  range  when  sold,  the  purchaser  ac- 
quires neither  the  title  to  the  cattle  (as  was  held  in  Black's  ease,  supra), 
nor  to  the  brand  and  mark,  as  we  think,  without  complying  with  the  di- 
rections of  the  statute.  And  furthermore,  we  do  not  think  that  he  obtains 
any  title  to  the  mark  and  brand  as  contradistinguished  from  title  to  the 
animals  purchased,  even  if  the  latter  are  actually  delivered,  unless  he  also 
obtains  a  written  transfer  to  the  mark  and  brand,  and  otherwise  complies 
with  article  4564. 

The  bill  of  sale  from  Hannah  Anderson  to  the  plaintiff  was  not  a  trans- 
fer of  the  marks  and  brands,  but  only  of  the  10  head  of  cattle,  as  before 
explained.  Of  course,  under  article  4562,  the  bill  of  sale  was  sufficient 
to  pass  the  title  to  these  cattle  (not  to  the  marks  and  brands),  if  there  was 
an  actual  delivery  of  the  cattle  to  the  plaintiff,  or  if  she  or  any  one  for 
her  took  immediate  possession  thereof;  and  in  case  of  the  absence  of  a 
bill  of  sale,  the  transaction  is  but  prima  facie  illegal,  and  the  sale  of  the 
cattle  may  be  otherwise  sustained  by  proof  if  they  were  actually  deliv- 
ered to  the  purchaser.  Rev.  Stats.,  art.  4563;  Wells  v.  Littlefield,  59 
Texas,  556. 

We  conclude  that  the  plaintiff  failed  to  legally  prove  any  title  to  the 
HA  brand  and  its  accompanying  mark.  But  it  does  not  necessarily  fol- 
low that  under  the  facts  of  this  case  the  court  should  have  given  the  fore- 
going special  instruction,  as  suggested  by  the  defendants. 

Second.  We  have  reached  the  conclusion  (but  not  without  some  diffi- 
culty) that  this  special  instruction  ought  not  to  be  given  without  at  least 
some  qualification,  in  view  of  the  other  evidence  which  was  introduced 
by  the  plaintiff  to  identify  the  cattle  and  prove  her  title  thereto,  inde- 
pendent of  the  mark  and  brand.  It  is  true  that  the  title  to  the  HA  brand, 
as  we  have  seen,  still  remained  in  Hannah  Anderson,  notwithstanding  the 
parol  sale  thereof,  and  its  introduction  from  the  record  afforded  prima 
facie  evidence  of  ownership  in  her  of  the  cattle  so  branded;  and  to  this 
extent  the  court  might  perhaps  have  instructed  the  jury. 

The  first  two  propositions  of  the  instruction  under  consideration  are 
absolutely  correct.  Rev.  Stats.,  arts.  4557,  4561.  It  will  be  remembered 
tiiat  the  cattle  levied  upon  were  in  all  probability  increase  of  the  original 
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ten  head  which  had  been  transferred  to  her  by  Hannah  Anderson,  and  of 
such  as  she  had  obtained  from  her  father,  perhaps.  We  find  no  proof, 
however,  that  she  was  the  owner  of  either  the  EB  or  GA  brand.  It  was 
proved,  however,  that  the  HA  was  "the  holding  brand  upon  ail  of  her 
cattle,"  and  this  was  the  sole  brand  upon  any  of  the  cattle  which  were 
taken  by  the  defendants,  except  one  cow,  as  we  have  seen.  She  intro- 
duced sufficient  verbal  testimony,  however,  if  credited  by  the  jury,  to 
identify  the  cattle  as  her  own,  and  to  show  that  at  least  the  equitable  title 
to  all  of  the  cattle  in  the  HA  brand  was  in  her,  and  that  the  officer  was 
notified  of  this  fact  before  he  made  the  levy;  but  the  evidence  conflicts 
on  this  last  point.  She  was  evidently  using  upon  all  of  the  cattle,  as  the 
ostensible  evidence  of  her  ownership,  a  brand  which  the  record  disclosed 
belonged  to  another  person.  The  increase  of  all  of  her  original  stock  ap- 
pear to  have  been  branded  exclusively  in  that  brand.  In  this  state  of 
the  case  we  think  that  the  title  to  this  brand,  and  also  the  prima  facie 
ownei-ship  of  or  apparent  title  to  the  cattle  levied  ujwn,  other  than  those 
acquired  by  actual  sale  and  delivery  to  the  plaintiff,  if  any,  must  be  held 
to  be  in  Hannah  Andei*son.  But  we  think  the  superior  title  even  as  to 
these  (the  increase)  is  in  the  plaintiff,  if  the  testimony  introduced  by  her 
should  be  credited,  which  is  a  question  of  fact  for  the  jury.  Of  course, 
as  to  those  cattle  which  she  originally  acquired  by  sale  or  gift  and  actual 
delivery,  if  any,  the  complete  title  thereto  would  be  in  her,  notwithstand- 
ing the  fact  that  the  brand  or  brands  on  such  cattle  still  appeared  of  rec- 
ord in  the  name  of  some  other  person,  as  we  have  before  intimated.  We 
further  hold,  that  even  as  to  those  cattle  which  were  the  increase  of  the 
onginal  stock,  and  which  had  been  branded  in  the  HA  brand,  the  plaintiff 
was  entitled,  as  against  all  of  the  defendants  in  this  case,  whether  they 
had  notice  of  her  claim  or  not  before  the  levy,  to  show  if  she  could,  by 
any  competent  proof,  the  existence  of  the  trust  or  real  title  in  her  favor, 
and  thus  establish  the  superior  right  to  such  cattle.  The  officer  levied  at 
his  peril,  aside  from  any  question  of  estoppel  by  voluntary  conduct  upon 
the  part  of  the  plaintiff  at  the  time  of  the  levy,  which  is  not  involved;  and 
the  statutes  before  quoted,  nor  any  other  of  which  we  are  aware,  do  not 
protect  the  creditor  without  notice,  as  do  the  statutes  in  relation  to  an 
unregistered  conveyance  of  land. 

We  have  found  no  provision  of  law  which  declares  that  any  live- 
stock which  belongs  to  one  person,  but  which  are  in  fact  branded  in  the 
recorded  brand  of  another,  shall,  as  to  creditors  and  purchasers  without 
notice,  be  deemed  the  property  of  such  other  person,  etc.  The  presump- 
tion of  ownership,  therefore,  in  Hannah  Anderson  is  not  a  conclusive  one, 
but  may  be  repelled  by  proof.  Grace  v.  Wade,  45  Texas,  522;  Freem.  on 
Ex.,  sees.  253,  254;  Schneider  &  Co.  v.  Fowler,  1  W.  <fe  W.  C.  C,  sees. 
866-858.  See  also  Parker  v.  Coop,  60  Texas,  111.  Under  the  com- 
mon  law  rule  used  in  the  absence  of  statutory  regulations  on  this  subject 
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86  to  the  effect  of  the  levy  upon  personal  property,  the  levy  of  the  exe- 
cution, and  the  lien  obtained  thereby,  could  only  operate  upon  the  real 
interest  which  the  defendants  in  the  writ  had  in  the  property.  Freem. 
on  Ex.,  sees.  335,  336. 

We  need  not  determine  whether  the  rule  would  be  otherwise  in  a  case 
like  the  present  as  to  an  innocent  purchaser  without  notice  and  for  value, 
because  that  issue  is  not  involved  in  this  controversy.  Rev.  Stats.,  art. 
2318. 

We  conclude  that  it  was  not  error  for  the  court  to  refuse  the  special 
instruction  number  2,  in  the  shape  in  which  it  was  suggested,  and  that  on 
account  of  the  other  errors,  as  before  indicated,  the  judgment  should  be 
reversed  and  the  cause  remanded. 

Beversed  and  remanded. 

Adopted  March  24,  1892. 


W.  A.  Davis  and  Wipe  v.  R.  M.  Laking. 

No.  7153. 

Felon*8  Bight  in  Property  not  Affected  by  His  Oonviction.— The 
conviction  and  sentence  for  life  in  the  penitentiary  does  not  operate  a  devolu- 
tion of  the  property  of  the  convict  to  persons  who  would  be  his  heirs  at  law  in 
<;ase  of  his  death.  As  affeetinji:  property  rights,  the  conviction  works  no  forfeit- 
ure of  the  rights  of  the  accus 

Error  from  Llano.     Tried  below  before  Hon.  A.  W.  Moursund. 

TT.  S.  Maxwell^  for  plaintiff  in  error.  —  The  question  raised  by  the 
pleadings  is  this:  Wliat  is  the  status  of  the  title  of  the  property  of  one 
under  life  sentence  ?  Does  the  title  remain  with  the  convict,  or  does  it 
descend  to  his  heirs  ? 

It  is  provided  by  section  21  of  the  Bill  of  Rights,  that  no  conviction 
shall  work  corruption  of  blood  or  forfeiture  of  estate,  etc. 

At  common  law  the  convict's  estate  was  forfeited  to  the  crown  by  reason 
of  the  attainder  of  blood;  that  is,  he  could  no  longer  inherit  or  transmit 
an  inheritance — a  loss  of  all  civil  rights.  Hence  he  had  no  further  con- 
trol of  his  property;  he  could  not  contract  or  be  contracted  with;  he  could 
not  sue  or  be  sued;  he  was  civilly  dead. 

We  contend  that  the  effect  of  the  provision  of  the  Bill  of  Rights  above 
cited  is  to  preserve  the  inheritance  of  a  convicted  felon  from  forfeiture 
through  corruption  of  blood,  and  to  devolve  his  estate  upon  his  heirs  as 
if  he  were  naturally  dead. 

No  brief  for  defendant  in  error  has  reached  the  Reporter. 
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MARR,  Judge,  Section  A. — ^This  action  was  brought  by  the  plaintiffs 
in  error  against  the  defendant  in  error  to  try  title  to  and  to  recover  a 
certain  tract  of  land  in  Llano  County,  Texas.  They  claim  the  land  as 
heirs  at  law  of  their  son,  one  C.  C.  Davis,  who  was  duly  convicted  in  the 
District  Court  of  the  above  named  county,  and  sentenced  to  the  State 
penitentiary  for  the  term  of  his  natural  life.  They  contend  that  this  con- 
viction rendered  C.  C.  Davis  civiliter  mortuus,  and  cast  descent  upon  his 
heirs.  He  is,  however,  still  alive  in  fact,  and  undergoing  the  life  sen- 
tence in  the  penitentiary.  The  land  belonged  to  him  at  the  time  of  his 
conviction,  and  he  was  and  is  an  unmarried  man  and  has  no  children. 

The  defendant  claims  title  to  the  land  under  a  purchase  at  an  execution 
sale  upon  a  judgment  of  a  Justice  Court,  which  was  rendered  against  C. 
C.  Davis  in  a  suit  instituted  against  him  after  his  conviction  and  incarce- 
ration in  the  penitentiary.  It  Js  alleged,  however,  in  the  petition,  that 
this  judgment  and  execution  sale  are  null  and  void  for  the  want  of  service 
of  process  upon  the  defendant  in  said  suit. 

Upon  the  foregoing  state  of  the  case  the  court  below  sustained  a  gen- 
eral demurrer  to  the  petition  of  the  plaintiffs,  and  dismissed  their  suit. 

The  plaintiffs  seek  to  recover  the  land  in  their  own  right,  and  not  for 
or  in  behalf  of  C.  C.  Davis.  They  have  sued  out  a  writ  of  error,  and 
have  assigned  as  error  the  action  of  the  court  in  sustaining  the  demurrer. 

The  question  presented  for  our  determination  is  one  of  first  impression 
in  this  State,  if  it  can  be  deemed  a  question  at  all,  in  view  of  the  Bill  of 
Rights  and  our  statutory  provisions  which  relate  to  descent  and  distribu- 
tion, administration,  and  wills,  and  the  probate  thereof,  etc. 

Attainders,  outlawry,  deprivation  of  property  except  by  due  process 
of  law,  and  corruption  of  blood  or  forfeiture  of  estate  as  a  result  of  con- 
viction of  crime,  are  expressly  prohibited  by  the  organic  law.  Const., 
art.  1,  sees.  16, 19,  20,  21.  Section  21  declares  that  "  no  conviction  shall 
work  a  corruption  of  blood  or  forfeiture  of  estate;  and  the  estate  of  those 
who  destroy  their  own  lives  shall  descend  or  vest  as  in  case  of  natural 
death."  This  provision  is  invoked  by  the  plaintiffs  in  error,  but  it  aids 
their  case  no  further  than  a  declaration  that  a  convict  may  either  inherit 
himself  or  transmit  inheritance.  It  does  not  attempt  to  determine  at 
what  time  the  descent  of  his  estate  shall  be  cast,  but  excludes  this  idea  by 
the  express  regulation  concerning  the  estates  of  suicides.  In  any  event, 
it  most  certainly  does  not  declare  that  the  estates  of  convicted  felons  shall 
upon  conviction  *'  descend  or  vest  as  in  case  of  natural  death."  In  short, 
we  find  nothing  in  the  Constitution  to  support  the  position  of  the  plaint- 
iffs, but  much  that  might  warrant  an  opposite  conclusion. 

It  is  not  necessary,  however,  for  us  to  determine  whether,  under  the 
provisions  of  the  Constitution  before  cited,  it  would  be  within  the  power 
of  the  Legislature  to  establish  a  rule  of  descent,  as  contended  for  by  the 
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plaintiffs,  in  cases  like  the  present,  for  the  plain  reason  that,  so  far  as  we 
are  aware,  the  Legislature  has  not  yet  enacted  any  such  law.  The  stat- 
utes before  mentioned  are  too  numerous  to  be  quoted,  but  an  examina- 
tion of  their  provisions  will,  as  we  think,  inevitably  lead  to  the  conviction 
that  whenever  these  statutory  enactments  upon  the  subject  aforesaid  speak 
of  death,  they  mean  the  natural  death  of  the  person  whose  estate  or  testa- 
ment is  involved.  Analogous  statutes  were  so  construed  in  similar  cases 
by  the  Court  of  Appeals  of  Neiv  York  and  the  Supreme  Court  of  Ohio. 
As  our  statutes  regulate  the  time  when  descent  is  cast,  viz.,  when  the 
ancestor  is  in  fact  dead,  we  are  not,  therefore,  relegated  to  tlie  common 
law  for  a  rule  of  decision,  although  under  that  law  even  an  attainted  con- 
vict was  not  divested  of  the  title  to  his  lands  until  after  office  found,  but 
could  dispose  of  them  by  will,  subject  to  a  forfeiture  at  the  instance  of 
the  crown,  etc.     Avery  v.  Everett,  110  N.  Y.,  317. 

In  the  case  just  cited  it  was  held,  that  although  a  statute  of  that  State 
declared  that  "  life  convicts  should  thereafter  be  deemed  civilly  dead," 
still,  in  case  of  a  devise  of  land  to  such  a  convict,  with  directions  that  if 
he  should  die  without  issue  the  property  shall  vest  in  another,  the  land 
"does  not  so  vest  upon  his  civil  death.'*  This  decision  was  not  rested 
upon  the  intention  of  the  testator,  but  upon  the  broader  ground  that 
the  conviction  had  not  divested  the  convict  of  his  title  to  the  land.  We 
have  no  such  statute  as  the  one  above  quoted,  and  for  stronger  reasons, 
therefore,  would  the  principle  just  announced  apply  to  the  case  in  hand. 

The  Supreme  Court  of  Ohio  held,  that ''  a  man  sentenced  to  imprison- 
ment for  life  in  the  penitentiary — imprisonment  for  crime — is  not  civilly 
dead,  and  letters  of  administration  can  not  be  granted  upon  his  estate." 
Frazer  v.  Fulcher,  17  Ohio,  260.  The  learned  judge  who  delivered  the 
opinion  observed,  that  "  we  know  that  in  England  there  are  cases  in  which 
a  man,  although  in  full  life^  is  said  to  be  civilly  dead,  but  I  had  not 
learned,  until  this  case  was  brought  before  us,  that  there  was  but  one 
kind  of  death  known  to  our  laws."  This,  perhaps,  about  expresses  the 
state  of  our  own  laws  upon  the  subject.  It  has  been  decided  that  con- 
victed felons  may  be  sued,  and  may  dispose  of  their  propert}^  by  will  or 
deed,  etc. ;  and  it  would  seem  that  under  the  terms  of  our  own  statutes 
there  exists  no  valid  objection  to  a  convict  devising  his  lands,  if  otherwise 
possessed  of  the  statutory  qualifications  essential  to  testamentary  capac- 
ity. Avery  v.  Everett,  supra;  Rankin's  Heirs  v.  Rankin's  Exr.,  6  T.  B. 
Mon.,  531;  17  Am.  Dec.,  161;  Rev.  Stats.,  art.  4857;  see,  also,  art.  3222. 

If  he  can  be  sued  and  his  property  seized  b}'  his  creditoi'S  after  convic- 
tion, as  has  been  held;  if  he  can  dispose  of  it  by  will,  to  vest  as  he  shall 
direct  after  his  death,  then  clearly  he  is  neither  dead  in  fact  nor  in  law, 
and  a  fortiori  there  can  be  no  descent  of  his  estate  to  ''his  heirs  at  law,'* 
under  such  circumstances. 
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We  do  not  deem  it  important  to  pursue  the  inquiry  to  any  greater  ex- 
tent. We  think  that  we  liave  said  sufficient  to  indicate  our  views  of  the 
point  at  issue. 

The  subject,  however,  in  many  of  its  phases,  is  exhaustively  discussed 
in  the  case  of  Avery  v.  £verctt,  supra,  and  in  a  learned  note  to  that  de- 
cision, as  reported  in  6  American  State  Reports,  379.  See,  also,  2  Laws. 
Rights,  Rem.,  and  Prac.,  sec.  899. 

We  have  no  statute,  like  that  in  England,  providing  for  the  appoint- 
ment of  a  trustee  or  guardian  ^of  the  estate  of  a  life  convict.  That  is  a 
matter  for  the  determination  of  the  legislative  department.  We  con- 
clude that  the  conviction  and  sentence  of  C.  C.  Davis  did  not  efifect  a 
devolution  of  the  title  to  his  land  upon  the  plaintiffs  in  this  case  as  his 
heii*s  at  law,  and  that  the  maxim,  nemo  est  haeres  viventis,  applies. 

The  judgment  should  be  affirmed. 

Jfflrmed. 

Adopted  May  24,  1892. 


Martin  White  et  al.  v.  F.  J.  Harris. 
No.  7167. 

1.  Appeal  Bond— Supersedeas.— The  appeal  bond,  on  appeal  to  the  Su- 
preme Court,  must  be  sufficient  to  support  an  action  by  the  appellee ;  it  must 
identify  the  judgment,  be  sufficient  in  amount,  and  conditioned  as  required  by 
law.  Unless  such  bond  is  filed  an  appeal  does  not  operate  as  a  supersedeas.  See 
misdescriptioQ  in  date  of  judgment  and  in  amount  such  as  to  render  It  void. 

2.  Community  Property— Trust.— See  testimony  showing  that  the  con- 
sideration paid  for  the  property  in  litigation,  and  which  was  deeded  to  the  wife 
of  Martin  White,  was  community  property.  Markward  carried  out  a  compro- 
mise made  by  White,  advanced  money,  and  took  deed  in  his  own  name,  and 
subsequently  sold  at  a  profit,  and  such  profit  was  represented  by  the  land  in  lit- 
igation, deeded  by  Markward  to  Mrs.  White.  Such  trust  was  proved  by  parol 
testimony  in  conflict  with  the  recitals  in  deed  to  Markward. 

3.  Want  of  Diligence.— Motion  for  new  trial  in  which  it  appears  that  the 
testimony  for  want  of  which  the  motion  is  made  could  have  been  produced  upon 
the  trial,  has  no  merit. 

4.  Inadequacy  in  Price.— Sheriff*  sale  of  property  claimed  by  wife  of  de- 
fendant in  execution  as  her  separate  property.  At  the  sale  the  husband  dis- 
claimed ownership,  and  her  own  claim  was  asserted.  Held^  that  the  wife  could 
not  complain  of  Inadequacy  of  price. 

Appeal  from  Lampasas.     Tried  below  before  Hon.  W.  A.  Blackbubn. 

A.  O.  Walker,  for  appellants. — 1.  When  an  appeal  and  supersedeas  bond 
is  filed  and  approved  by  the  clerk  of  the  District  Court,  the  appeal  is  per- 
fected, and  the  District  Court  has  no  further  jurisdiction  of  the  case  until 
passed  upon  by  the  higher  court  appealed  to;  and  when  said  bond  is  so 
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filed  and  approved,  the  clerk  has  no  option  but  to  issue  a  supersedeas  in 
case  an  execution  has  issued.  Churchill  v.  Martin,  65  Texas,  367;  Sayles* 
Civ.  State.,  art.  1406;  Zapp  v.  Michaelis,  56  Texas,  396;  Shelton  v. 
Wade,  4  Texas,  149;  Gibbs  v.  Belcher,  30  Texas,  86. 

2.  John  Markward  being  the  owner  in  fee  simple  of  the  lot  in  contro- 
versy in  November,  1881,  he  had  a  perfect  right  to  give  it  to  defendant 
Mary  White.  The  deed  from  Markward  to  Mary  White,  dated  Novem- 
ber 22,  1881,  was  from  Markward*  s  statement  a  deed  of  gift.  He  was  not 
indebted  to  either  Martin  White  or  Mary  White,  nor  did  they  pay  him 
for  the  lot.     Neill  v.  Keese,  5  Texas,  24;  Hubby  v.  Harris,  68  Texas,  91. 

W.  B,  Abney^  for  appellee. — 1.  Parol  evidence  is  admissible  to  prove 
that  an  instrument  of  writing  which  on  ite  face  purports  to  be  an  absolute 
deed  was  intended  by  the  parties  as  a  security  for  money;  and  the  testi- 
mony of  the  witnesses  Frazer,  Gibson,  and  Baker  was  admissible  as  tend- 
ing to  prove  that  the  deed  from  Frazer  to  Markward  for  the  Cook  tract 
of  land  was  held  by  Markward  as  security  for  money  advanced  by  him 
for  White  to  fulfill  the  agreement  made  between  Frazer  and  White,  and 
to  show  that  the  real  title  was  in  Martin  White.     Hardie  v.  Campbell, 

68  Texas,  296;  Loving  v.  Milliken,  59  Texas,  423;  Gibbs  v.  Penny,  48 
Texas,  560. 

2.  An  appeal  bond,  to  operate  as  a  supersedeas,  must  serve  the  uses 
and  furnish  the  benefite  contemplated  by  law;  and  an  appeal  bond  is  a 
nullity  which  fails  to  give  the  names  of  the  parties  to  the  suit,  and  fails 
to  give  the  name  of  the  party  in  whose  favor  judgment  was  rendered, 
and  which  misdescribes  the  date  of  the  judgment,  and  also  misdescribes 
the  amount  of  the  judgment,  and  also  misdescribes  the  date  from  which 
interest  is  to  be  paid.  Chambers  v.  Miller,  7  Texas,  75;  Smith  <fe  Wil- 
liams V.  Parks,  55  Texas,  87;  Messner  v.  Lewis,  17  Texas,  521;  Estate 
of  O'Hara,  60  Texas,  179;  Hollis  v.  Border,  10  Texas,  277;  Smith  v. 
Cheatham,  12  Texas,  37. 

8.  As  to  irregularity  of  sale,  and  who  can  set  up  same:  Hawley  v. 
Bullock,  29  Texas,  225;  Ayres  v.  Duprey,  27  Texas,  602;  Boggess  v. 
Howard,  40  Texas,  157;  Riddle  v.  Turner,  52  Texas,  150;  Payne  v. 
Groevenor,  18  Ala.,  320;  Foster  v. Wiley,  27  Mich.,  244;  Bryan  v.  Hubbs, 

69  N.  C,  423;  Freem.  on  Ex.,  sees.  75,  105. 

4.  On  failure  to  tender  back  purchase  money:  Howard  v.  North,  5 
Texas,  290;  Burns  v.  Ledbetter,  56  Texas,  282. 

COLLARD,  Judge,  Section  A. — ^This  suit  was  instituted  in  the  District 
Court  of  Lampasas  County,  on  the  11th  day  of  April,  1889,  by  the  ap- 
pellee F.  J.  Harris  against  appellants  Martin  White  and  Mary  White 
and  against  one  Goodwin,  for  the  east  tenement  of  lot  7  in  block  11,  in 
the  old  town  of  Lampasas,  the  suit  being  in  form  of  trespass  to  try  title. 
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Goodwin  disclaimed  all  tide,  except  that  he  was  holding  as  tenant  of 
Mrs.  White. 

Defendants  Martin  White  and  wife  filed  general  demurrer,  special  ex- 
ceptions to  the  petition,  and  plea  of  not  guilty.  They  also  answered 
specially,  setting  up,  that  plaintiff  claimed  the  land  by  virtue  of  sheriff's 
sale  and  deed  under  an  execution  issued  by  the  clerk  of  the  District  Court 
of  Lampasas  County  June  7,  1887,  in  cause  number  929,  Harriet  Holly  et 
al.  V.  Martin  White,  and  that  the  execution  was  without  authority  of  law 
and  void:  First,  because  it  was  issued  under  a  judgment  in  said  cause, 
May  21,  1887,  after  White  had  given  notice  of  appeal  and  perfected  the 
appeal  by  supersedeas  bond  filed  the  11th  day  of  June,  within  twenty 
days  after  adjournment  of  the  court,  which  bond  was  approved  by  the 
clerk  of  the  court.  Second,  because  of  the  great  inadequacy  of  the  price 
bid  by  plaintiff  at  the  sale,  only  $10,  the  reasonable  value  of  the  property 
being  $3000.  Third,  because  Martin  White  had  no  title  to  the  property 
sold. 

Mrs.  White,  joined  by  her  husband,  further  set  up,  that  the  land  was 
her  separate  estate,  derived  by  deed  to  her  from  John  Mark  ward,  of  date 
the  22d  day  of  November,  1881,  which  was  duly  recorded  in  the  proper 
records  of  Lampasas  County  in  November,  1881;  that  no  part  of  the  pur- 
chase money  recited  paid  in  the  deed  was  paid  by  her  husband  out  of 
their  community  estate,  and  that  the  note  for  $392.50,  recited  in  the  deed 
as  having  been  given  by  her  and  her  husband,  was  not  paid  by  her  hus- 
band, and  it  was  so  understood  by  the  parties  at  the  time  that  it  was  not 
to  be  paid  out  of  community  funds,  and  that  Markward  did  not  look  to 
Martin  White  for  such  payment.  It  is  also  alleged  that  plaintiff  had 
actual  notice  at  the  time  of  the  sale  that  the  lot  was  the  separate  estate  of 
Mrs.  White,  and  had  his  sheriff's  deed  placed  upon  record,  that  the  same 
was  a  cloud  upon  her  title,  and  she  asked  that  it  be  cancelled. 

Plaintiff  filed  general  and  special  exceptions  to  the  answer,  and  replied, 
that  the  appeal  bond  in  cause  number  929  was  filed  after  execution  had 
issued,  and  that  the  same  was  insuflScient  to  authorize  the  clerk  to  issue  a 
supersedeas  thereon,  or  to  stay  the  judgment;  and  that  the  execution  was 
held  up  by  plaintiff  in  cause  number  929  to  give  White  time  to  sue  out  a 
writ  of  error,  which  he  failed  to  do.  That  Martin  White's  attorney,  act- 
ing for  him,  gave  notice  at  the  sale  that  he  did  not  own  the  property,  and 
thus  deterred  persons  from  bidding  more  for  the  land.  That  the  debt  which 
passed  into  the  judgment  in  suit  number  929  was  existing  at  the  time  of  the 
deed  by  Markward  to  Mrs.  White;  that  Martin  White  was  then,  was  for 
a  long  time  before,  and  is  now  insolvent,  and  whatever  was  paid  to  Mark- 
ward  as  a  consideration  to  him  for  the  land  was  paid  out  of  the  com- 
munity estate  of  White  and  wife,  and  the  property  at  the  time  of  the  sale 
was  their  community. 

May  25,  1889,  the  cause  was  tried  by  the  court  without  a  jury,  and 
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judgment  rendered  for  plaintiff  for  the  land,  from  which  Martin  and  Mary 
White  have  appealed  and  assigned  errors. 

The  court  below,  among  other  things,  found  that  the  supersedeas  bond 
in  cause  number  929,  filed  by  White,  was  a  nullity,  because  of  misdescrip- 
tion of  the  date  and  amount  of  the  judgment.  The  question  of  the  suffi- 
ciency of  the  bond  as  a  supersedeas  bond  is  raised  by  several  assignments 
of  error.  The  execution  issued  June  7,  1887;  the  court  adjounied  May 
29.  White  filed  his  bond  for  appeal  and  supersedeas  June  11, 1887,  but  no 
writ  of  supersedeas  was  issued.  The  sherifl'  levied  on  the  property  in 
suit  on  the  same  day  the  execution  issued.  On  the  11th  day  of  June, 
1887,  he  advertised  the  property  for  sale,  to  take  place  on  the  5th  day  of 
July,  at  which  time  the  sale  was  continued,  and  the  property  was  adver- 
tised again  to  sell  on  the  2d  day  of  August,  1887,  the  first  Tuesday  of 
the  month,  and  on  that  day  the  sale  took  place,  and  the  property  was  sold 
to  Harris  on  his  bid  of  $10,  to  whom  deed  was  made  in  due  form  by  the 
sheriff.  Mrs.  White's  attorney,  by  direction  of  White,  gave  notice  at  the 
sale  that  the  property  was  the  separate  estate  of  Mi*s.  White. 

The  bond  styled  the  cause  "  Harriet  Holly  et  al.  v.  Martin  White,  No. 
929;"  described  the  judgment  as  of  date  the  19th  of  May,  1887,  when 
its  date  was  May  21,  1887;  stated  the  amount  recovered  as  $300,  with 
interest  at  8  per  cent  per  annum  from  the  7th  of  October,  1876,  when  the 
exact  amount  was  $554.80,  including  interest  to  date  of  judgment,  and 
interest  thereon  at  8  per  cent  from  date  of  judgment. 

The  bond  recited,  that  "Whereas  the  said  Harriet  Holly  et  al.  re- 
covered judgment,"  etc.,  without  giving  the  name  of  the  other  plaintiff; 
it  was  made  to  Harriet  Holly  and  Jackson  Holly  (doubtless  the  other 
plaintiff);  was  in  more  than  double  the  amount  of  the  judgment,  to-wit, 
$1209.33^,  and  was  conditioned  as  the  law  directs  for  a  supersedeas  bond. 
It  was  approved  by  the  deputy  district  clerk  on  the  11th  of  June,  1887, 
the  day  of  filing,  the  clerk  being  absent,  who,  on  his  return,  informed 
White  that  he  could  not  issue  a  supersedeas  thereon.  The  case  was  taken 
up  to  the  Supreme  Court,  and  the  appeal  was  dismissed  on  motion  of  the 
appellee,  upon  what  ground  does  not  appear. 

It  may  be  said  that  the  right  to  a  writ  of  supersedeas  does  not  always 
depend  upon  the  fact  that  the  jurisdiction  has  attached  in  the  Supreme 
Court  by  virtue  of  the  bond.  The  bond  must  be  good  as  a  supersedeas 
bond,  not  merely  as  a  bond  that  would  give  the  Supreme  Court  jurisdic- 
tion or  answer  in  place  of  a  cost  bond.  Zapp  v.  Michaelis,  56  Texas,  396. 
The  test  of  a  good  supersedeas  bond  is,  that  it  will  not  only  confer  juris- 
diction on  the  Supreme  Court,  but  will  authorize  the  court  to  render 
judgment  on  appeal  against  the  sureties,  in  accordance  with  original  de- 
cree against  the  principal;  or,  as  was  decided  in  Tucker  v.  The  State, 
for  use  of  another  (11  Maryland,  322) :  the  bond  must  be  sufficient  to  sup- 
port an  action  by  the  obligee. 
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The  rule  is,  that  the  bond  must  identify  the  judgment^  be  in  sufficient 
amount,  and  conditioned  as  required  by  law.  Herndon  v.  Bremond,  17 
Texas,  434.  The  bond  in  this  case  described  a  judgment  of  a  dififerent 
date  from  the  one  upon  which  the  execution  issued.  This  is  not  merely 
an  omission  of  matter  of  description,  but  a  misdescription  of  the  judg- 
ment, which  may  refer  to  another  judgment.  This  misdescription  be- 
comes more  important  in  view  of  the  fact  that  the  bond  fails  to  state 
who  the  parties  were  recovering  the  judgment;  and  in  view  of  the 
further  fact,  that  while  the  amount  of  the  judgment  described  is  nearly 
the  same  as  the  other  judgment,  it  is  differently  described,  as  a  judg- 
ment for  $300  with  8  per  cent  interest  from  October  7,  1876,  instead 
of  for  the  exact  sum  of  $554.80  with  8  per  cent  from  the  date  of  the 
judgment.  The  bond  was  intended  as  a  supersedeas  bond.  The  action 
of  the  Supreme  Court  in  dismissing  the  appeal  must  have  been  upon  the 
ground  that  the  bond  was  neither  good  as  a  cost  bond  nor  as  a  super- 
sedeas. Reid  V.  Fernandez,  52  Texas,  381.  The  bond  failing  to  comply 
with  the  statute,  did  not  stay  the  execution  nor  suspend  the  enforcement 
of  the  judgment. 

The  foregoing  will  dispose  of  several  assignments  of  eiTor  dependent 
upon  the  same  question. 

The  next  most  important  question  is  raised  by  the  assignment  that  the 
court  erred  in  its  finding  that  the  lot  and  tenement  in  suit,  at  the  date  of 
the  levy,  was  community  property  of  Martin  White  and  wife. 

The  following  circumstances,  as  shown  by  the  evidence  adduced  for 
plaintiff,  will  give  us  the  basis  of  the  court's  finding:  L.  S.  Frazer  re- 
covered a  judgment  against  Martin  White;  had  execution  levied  on  2000 
acres  of  the  Cook  survey  belonging  to  White;  bought  it  in  at  the  sale  for  a 
very  small  price;  sued  White  for  the  land  and  recovered  judgment,  when 
the  parties,  rather  than  appeal  further  to  the  courts,  entered  into  a  com- 
promise, in  writing,  whereby  White  agreed  to  pay  Frazer  $350  for,  and 
Frazer  to  quitclaim  to  White,  the  Cook  laijd,  on  January  27,  1881;  it  be- 
ing understood  that  if  the  $350  was  not  paid  on  or  before  the  stated  time 
Frazer  would  not  be  bound  to  make  the  deed.  It  was  also  agreed  that  a 
receipt  from  J.  A.  Abney  for  $125  should  be  received  by  Frazer  ajs  that 
amount  of  money  paid  by  White  on  the  obligation.  The  agreement  was 
dated  the  27th  of  November,  1880.  On  the  26th  day  of  January,  the 
day  before  the  contract  was  to  be  performed  by  White,  the  deed  was 
made  to  John  Markward  instead  of  White,  for  the  expressed  considera- 
tion of  $286.30.  Frazer  testified,  that  the  deed  was  made  in  compliance 
with  his  agreement  with  White,  and  that  it  was  understood  at  the  time 
that  Markward  was  advancing  the  money  for  White;  that  he  was  directed 
by  some  one  to  make  the  deed  to  Markward,  and  he  went  to  him  and  re- 
ceived from  him  $100  in  money,  at  which  time  Markward  "said  something 
about  not  liking  to  advance  the  money.*' 
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A.  F.  Baker  testified,  that  he  had  a  conversation  with  Markward  in  the 
fall  of  1881:  they  went  and  looked  at  the  Cook  land,  and  the  question 
of  price  came  up,  when  Markward  said,  "  You  will  have  to  see  Major 
White  and  make  the  trade  with  him."  Witness  saw  White,  agreed  with 
him  about  the  price  of  a  part  of  the  Cook  land,  paid  him  $300,  and  gave 
him  his  note  for  over  $500  as  consideration  for  the  land  he  bought;  took 
White's  warranty  deed  and  Markward' s  quitclaim.  He  had  Markward  to 
make  deed,  because  he  knew  Markward  had  a  deed  from  Frazer. 

J.  P.  Gibson,  witness  for  plaintiff,  testified:  I  drew  the  agreement  be- 
tween White  and  Frazer.  I  was  representing  White  at  the  time  as  an  at- 
torney in  trying  to  make  a  settlement  with  Frazer  about  the  Cook  tract, 
which  had  been  purchased  by  Frazer  at  execution  sale  against  White.  I 
wrote  the  deed  from  Frazer  to  Markward.  It  was  the  agreement,  as  I 
understood  it,  between  Frazer,  White,  and  Markward  at  the  time,  and  it 
was  my  understanding,  that  White  was  to  let  the  deed  from  Frazer  be 
taken  in  the  name  of  Markward,  and  that  Markward  should  hold  the  deed 
as  security  for  the  money  he  was  advancing  for  White  in  making  the  set- 
tlement with  Fi'azer. 

Abney  was  paid  his  $125  on  the  26th  of  January,  1881,  called  for  in 
the  Frazer- White  agreement;  that  is,  $44.50  by  White  and  Gibson  and 
$80.50  by  Markward. 

Mrs.  White  claimed  the  land  in  suit  by  deed  executed  to  her  by 
Markward  on  November  22,  1881,  for  an  expressed  consideration  of 
$1707.50  paid  and  secured  to  be  paid  by  Mary  White,  as  follows:  $1315 
in  cash  and  one  promissory  note  of  even  date  herewith,  executed  by  White 
and  his  wife,  for  $392.50.     The  deed  contained  a  special  warranty. 

In  reference  to  this  deed  and  the  entire  transaction,  Markward  testified, 
the  consideration  was  not  properly  stated;  that  '*the  cash  payment  re- 
cited as  $1315  was  not  paid  to  me  by  Martin  White  or  Mary  White  either. 
It  was  this  way:  I  had  bought  from  Mr.  Frazer  a  portion  of  the  J.  R. 
Cook  survey,  being  the  same  land  purchased  by  Frazer  at  execution  sale 
against  Martin  White.  I  had  bought  it  cheap.  Subsequently,  on  about 
the  11th  of  November,  1881,  I  sold  part  of  this  Cook  survey  to  Mr. 
Chatham,  and  he  paid  me  $1000  cash,  and  at  about  same  time  I  sold  A. 
F.  Baker  about  700  acres,  and  he  paid  me  part  cash  and  gave  me  his  note 
for  balance  of  something  over  $500,  payable  January  1,  1882.  Lands 
had  gone  up,  and  my  profits  on  the  purchase  were  so  much,  that  I  con- 
cluded that  as  White  had  about  lost  everything  in  suits,  that  I  would  give 
to  Mrs.  White  the  lot  described  in  plaintiff's  petition.  The  consideration 
named  in  my  deed  to  Mrs,  White  was  paid  with  the  money  received  from  Chat- 
ham and  BaJcer.  I  felt  sorry  for  Mrs.  White,  and  as  my  profit  was  about 
the  value  of  the  house  and  lot  in  controversy,  I  decided  to  deed  her  the 
house  and  lot,  and  did  so.  Neither  Martin  White  nor  Mary  White  paid 
me  the  note  for  $392  named  in  my  deed.     I  took  and  held  said  $392 
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note  until  Baker  paid  iiis  note,  when  I  surrendered  the  same.  I  never 
looked  to  Martin  White  or  Mary  White  for  the  payment  of  said  1392 
note.  At  the  time  I  deeded  said  house  and  lot  to  Mrs.  White  it  was 
worth  $1707.50.  On  August  2,  1887,  it  was  worth  12500.  I  know  noth- 
ing of  any  agreement  for  compromise  between  White  and  Fi-azer."  On 
cross-examination,  he  testified:  "  I  did  not  buy  the  Cook  tract  of  land 
from  L.  S.  Frazer  or  take  a  deed  in  my  name  at  the  instance  or  request 
of  Martin  White.  I  bought  the  Cook  tract  purely  as  a  matter  of  specu- 
lation, and  of  my  own  accord,  as  I  thought  it  was  cheap.  I  had  no  un- 
derstanding whatever  with  White  about  advancing  any  money  to  Frazer 
for  him.  Martin  White  did  not  execute  his  note  for  the  amount  I  paid 
on  the  land  I  got  from  Frazer.  He  executed  his  note  to  me  about  that 
time  for  about  the  sum  of  $350,  but  this  was  for  store  account  he  had 
been  owing  me." 

The  conclusion  is  easily  attained  from  the  foregoing  testimony  that 
Markward  was  not  the  real  owner  of  the  Cook  land,  through  the  transaction 
with  Frazer,  but  that  he  held  it  in  trust  for  Martin  White,  and  to  secure 
himself  for  advances  made  for  White  in  complying  with  his  obligation  to 
Frazer;  that  he,  Markward,  was  fully  paid  and  satisfied  for  the  advances 
made  out  of  proceeds  of  sales,  and  that  with  other  profits  of  sales  of  the 
Cook  land  he  bought  and  paid  for  the  lot  and  tenement  involved  in  this 
suit.  Under  this  view  of  the  case,  abundantly  sustained  by  the  testi- 
mony and  the  evidence,  the  land  in  suit  was  community  of  Martin  White 
and  his  wife,  and  was  subject  to  the  execution  in  favor  of  Harriet  Holly. 

It  is  said  that  the  court  erred  in  admitting  in  evidence  the  findings  of 
the  court  in  cause  No.  929,  Harriet  Holly  et  al.  v.  Martin  White.  There 
was  nothing  more  in  the  findings  than  was  concluded  by  the  judgment 
itself,  and  their  admission,  while  immaterial,  was  not  prejudicial  to  the 
defendants. 

The  review  we  have  made  of  the  facts  shows  the  relevancy  and  im- 
portance of  the  agreement  between  Frazer  and  White  as  evidence  in  the 
cause.  The  testimony  connected  Markward  and  Mrs.  White  with  it  in 
such  way  as  to  show  that  the  conveyance  to  her  was  procured  by  ex- 
penditure of  community  estate  of  herself  and  her  husband.  There  was 
no  error  in  admitting  the  agreement. 

The  testimony  of  Frazer  and  Gibson,  to  the  effect  that  it  was  under- 
stood between  Frazer,  White,  and  Markward,  at  the  time  of  the  deed 
from  Frazer  to  Markward,  that  it  was  not  intended  to  convey  the  abso- 
lute title  to  Markward,  but  was  intended  to  secure  Markward  for  ad- 
vances made  for  White  to  Frazer,  was  objected  to,  on  the  grounds,  first, 
that  the  deed  was  the  best  evidence,  and  its  recitals  could  not  be  contra- 
dicted by  oral  testimony  of  the  witnesses,  unless  there  was  a  mutual 
understanding  between  Frazer  and  Markward  to  that  effect;  second,  be- 
cause the  property  conveyed  was  no  part  of  the  land  in  controversy. 
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The  admission  of  the  testimony  over  the  objections  made  is  assigned  as 
error. 

The  bill  of  exceptions  shows  that  the  testimony  of  the  witnesses  was  to 
the  effect,  that  it  was  the  understanding  of  Frazer,  White,  and  Markward 
that  the  deed  was  intended  as  security  to  Markward;  if  so,  it  was  mutu- 
ally understood  between  Frazer  and  Markward.  It  is  true  Markward 
denies  that  he  knew  anything  about  the  agreement  between  Frazer  and 
White,  and  that  he  bought  the  land  on  a  speculation  for  himself,  but  the 
circumstances  strongly  indicate  the  contrary.  Frazer  testified,  '*  I  so  un- 
derstood at  the  time  that  Markward  was  advancing  the  money  for  White; " 
that  he  went  to  Markward  by  direction  of  some  one,  received  from  him 
$100,  at  which  time  Markward  complained  about  advancing  the  money. 
The  witness  had  the  right  to  state  his  understanding  of  what  Markward 
was  to  do,  and  how  he  was  to  hold  the  property.  Other  facts  showed  that 
it  was  the  understanding  of  all  the  parties. 

Gibson  wrote  the  deed  from  Frazer  to  Markward,  and  says  "it  was 
the  agreement,  as  I  understood  it,  between  Frazer,  White,  and  Markward 
at  the  time,  and  it  was  my  understanding,"  etc.,  stating  the  agreement. 
There  is  nothing  here  to  show  that  the  agreement  was  not  mutual.  The 
statement  of  Frazer  as  to  what  he  understood  would  not,  standing  alone, 
prove  that  Markward  understood  the  same  thing,  but  there  can  be  no 
doubt  as  to  Gibson's  testimony  that  he  understood  the  agreement  to  be 
mutual. 

It  is  too  well  settled  to  require  citation  of  authority,  that  a  parol  trust 
may  be  engrafted  on  a  deed  absolute  on  its  face. 

There  was  nothing  in  the  objection  that  the  deed  of  Frazer  to  Mark- 
ward  was  to  other  land,  and  not  the  land  in  controversy.  The  proceeds 
of  it  went  into  the  land  in  controversy,  and  both  tracts  were  in  the  same 
attitude. 

There  is  another  bill  of  exceptions  to  Gibson's  evidence  incorporated 
in  the  statement  of  facts,  that  he  was  attorney  for  White  in  the  various 
transactions,  and  that  his  information  concerning  them  would  be  privi- 
leged. If  this  objection  should  be  tenable  it  can  not  be  considered,  be- 
cause the  statement  of  facts  in  which  the  bill  of  exceptions  is  found  was 
not  filed  until  after  the  term  of  the  court.  The  court  adjourned  on  the 
29th  of  May,  1889.  The  statement  of  facts  was  signed  by  the  presiding 
judge  and  filed  in  court  on  the  5th  day  of  June,  1889.  Rev.  Stats.,  art. 
1364;  Lockett  v.  Schurenberg,  60  Texas,  611. 

It  is  insisted  by  appellant,  that  the  court  erred  in  overruling  defendants* 
motion  for  a  new  trial,  as  the  third  ground  thereof  clearly  called  the  court's 
special  attention  to  the  error  in  admitting  the  testimony  of  Frazer  and 
Gibson,  and  the  court  should  have  gianted  a  new  trial  to  enable  defend- 
ants to  rebut  said  testimony.  The  third  ground  set  up  for  a  new  trial  was, 
Vol.  LXXXV.  Sup.— 4 
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that  ^< defendants'  oounsel  was  surprised  at  the  admission  of  the  testimony 
of  Frazer  and  Gibson,  as  he  had  been  informed  by  White  and  Markward 
that  the  deed  from  Frazer  to  Markward  was  an  absolute  deed;  that  Mark- 
ward  did  not  advance  the  purchase  money  for  White,  but  wholly  for  him- 
self, and  that  White  did  not  claim  any  title  through  the  Frazer  deed,  and 
that  there  was  no  agreement  between  them  that  Markward  would  account 
to  White  for  the  proceeds  of  sale  of  the  Cook  land,  etc. ;  that  he,  Mark- 
ward,  had  made  the  deed  to  Mrs.  White  more  as  a  gift  and  to  gratify  her 
than  for  any  legal  or  moral  obligation;  that  defendants'  counsel  could  not 
foresee  from  the  pleadings  the  necessity  of  testimony  to  rebut  the  testi- 
mony of  Frazer,  Gibson,  and  Baker  as  to  the  acts  and  intentions  of  Mark- 
ward  and  White  in  regard  to  the  sale  by  Frazer  to  Markward." 

In  support  of  the  motion  the  affidavit  of  Martin  White  was  filed,  to  the 
effect,  that  the  deed  of  Frazer  to  Markward  was  not  intended  as  a  mort- 
gage to  secure  Markward  for  money  advanced;  that  affiant  did  not  execute 
any  note  to  Markward  on  that  account;  and  that  there  was  no  agreement 
between  him  and  Markward  that  the  latter  would  convey  the  Cook  land 
to  affiant  upon  payment  of  the  money  advanced,  if  any,  or  any  part 
thereof.  There  was  no  merit  in  the  motion;  no  reason  is  shown  why 
White  was  not  put  on  the  stand;  no  time  was  asked  to  procure  the  testi- 
mony. The  court  could  not  grant  a  new  trial  in  order  to  allow  defendant 
to  rebut  testimony  on  another  trial  that  might  have  been  had  at  the  first 
trial,  no  excuse  being  given  for  the  failure  to  ofifer  the  testimony.  De- 
fendant can  not  withhold  testimony  and  obtain  a  new  trial  to  present  it 
on  another  trial. 

Mrs.  White  can  not  complain  of  the  low  price  for  which  the  lot  sold. 
It  was  caused  by  the  notice  given  at  the  sale  that  it  was  her  separate  es- 
tate. But  if  it  were  not  so  caused,  under  her  claim  that  it  was  her  sep- 
arate property,  she  was  not  injured.  Inadequacy  of  price  was  wholly 
immaterial  and  foreign  to  the  issue  contended  for  by  her. 

We  have  considered,  directly  or  indirectly,  every  question  raised  by  the 
assignment  of  errors,  and  find  no  sufficient  ground  upon  which  to  reverse 
the  judgment  of  the  court  below.  We  are  of  the  opinion  it  should  be  af- 
firmed. 

JfflrmecL 

Adopted  May  24,  1892. 
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John  Twohig  v.  David  Brown  et  al. 
No  7318. 

1.  Sale  of  Defective  Title  —  Partial  Failure.— Where  the  contract  of 
sale  of  land  is  executory,  the  vendee  may  resist  the  payment  of  the  purchase 
money  on  proof  of  the  fact  that  there  was  a  failure  of  title,  unless  the  vendor 
establishes  the  fact  that  the  vendee  knew  of  the  defect  and  took  that  risk.  In 
case  of  an  executed  contract,  where  the  failure  of  title  is  shown  (that  is,  proof 
of  a  valid  outstanding  title),  it  devolves  on  the  vendee  to  prove  that  he  had  no 
knowledge  of  that  defect  when  he  bought. 

2.  Bona  Fide  Holder  of  Vendor's  Lien  Note.— A  holder  of  a  vendor's 
lien  note  taken  for  value  before  maturity  can  subject  the  land  to  the  debt,  even 
where  there  is  failure  in  part  of  title,  unless  he  had  notice  of  such  defect  at  time 
of  obtaining  such  note. 

3.  Tender— Vendor's  Lien.— The  maker  of  a  vendor's  lien  note,  before 
suit,  tendered  the  amount  he  claimed  to  be  due,  and  pleading  the  tender,  depos- 
ited the  money  in  court,  where  it  remained.  Held,  that  upon  plaintiff  recover- 
ing only  the  sum  tendered  it  was  no  error  for  the  court  to  fail  or  refuse  to  enter 
a  decree  of  foreclosure.    The  debt  was  paid,  and  no  lien  existed. 

4.  EZnowledffe  of  Facts  as  Notice.— The  purchaser  of  a  vendor's  lien 
note,  before  his  purchase,  was  informed  of  the  defect  in  the  title  to  the  land, 
but  was  informed  that  the  vendee  knew  of  it  when  he  executed  the  note.  Held, 
that  having  taken  the  note  upon  such  information,  it  devolved  upon  him  to  es- 
tablish it  as  a  fact. 

Appeal  from  Atajscosa.     Tried  below  before  Hon.  D.  P.  Marr. 

Devine  A  Smith  and  J.  D,  Morrison,  for  appellant. — 1.  A  purchaser  of 
a  vendor's  lien  note  before  maturity,  and  without  notice  of  an  outstand- 
ing title,  is  an  innocent  purchaser  of  said  note,  and  entitled  to  a  fore- 
closure of  the  vendor's  lien  to  enforce  the  payment  of  said  note.  Gee  v.  • 
Saunders,  ^^  Texas,  333;  White  v.  Downs,  40  Texas,  225;  Flanagan  v. 
Cushman,  48  Texas,  241. 

2.  A  pui'chaser  who  receives  a  deed  with  general  warranty  of  title, 
having  at  the  time  of  his  purchase  knowledge  of  a  defect  of  title,  can  not 
resist  the  payment  of  the  purchase  money  on  the  ground  that  a  defect  ex- 
ists in  such  title,  nor  can  he  resist  the  payment  of  the  note  for  the  pur- 
chase money  unless  he  has  been  evicted.  Brock  v.  South  wick,  10  Texas, 
65;  Cooper  v.  Singleton,  19  Texas,  262;  Flanagan  v.  Ward,  12  Texas, 
209;  May  v.  Ivie,  68  Texas,  381;  Fisher  v.  Dow,  72  Texas,  433. 

Jno,  A.  A  N.  0.  Oreeuy  W.  J,  Bowen,  and  R,  B.  Oreen,  for  appellees. 

1.  Where  vendee  is  deceived  as  to  the  title  acquired,  by  fraud  of  the 
vendor,  or  is  ignorant  of  the  defect  of  title,  it  is  not  necessary  that  vendee 
be  evicted  before  he  can  resist  the  payment  of  notes  given  for  purchase 
money,  if  there  is  in  fact  a  superior  outstanding  title. 

2.  The  distinction  recognized  in  our  courts  between  an  executory  and 
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an  executed  contract,  in  a  suit  to  recover  the  purchase  money,  is,  that  in 
the  first  case  the  vendor  has  the  burden  of  proof  and  must  show  beyond 
doubt  that  the  vendee  knew  of  the  defect  in  the  title  at  the  time  of  pur- 
chase, and  took  such  title  only  as  the  vendor  could  give,  taking  on  him- 
self the  risk  of  the  defect.  In  the  latter  case  the  proof  is  shifted  to  the 
vendee,  who  must  show  that  there  was  in  fact  a  superior  outstanding  title 
(which  is  admitted  in  this  case)  and  that  he  bought  without  knowledge  of 
such  defect  of  title.  Then  if  this  is  held  to  be  an  executed  contract,  under 
the  facts  in  this  case,  it  is  only  necessary  for  the  defendant  to  show  that  he 
had  no  notice  of  the  failure  of  title  at  the  time  of  purchase,  the  fact  of  fail- 
ure of  title  not  being  in  controversy.  Cooper  v.  Singleton,  19  Texas,  260; 
Brock  V.  Southwick,  10  Texas,  65;  Johnson  v.  Long,  27  Texas,  21;  May 
V.  Taylor,  27  Texas,  125;  Tarpley  v.  Poage's  Admr.,  2  Texas,  149;  Nor- 
ris  V.  Ennis,  60  Texas,  83;  Haralson  v.  Langford,  66  Texas,  111. 

3.  As  to  whether  or  not  defendants  knew  of  the  defect  in  the  title  at 
the  time  of  their  purchase,  was  submitted  to  the  jury  by  the  court  in  its 
charge,  and  their  conclusion  thereon  is  final  where  not  clearly  contrary  to 
the  evidence.  Oil  Co.  v.  Farmer,  56  Texas,  301 ;  Ragland  v.  Wisrock, 
61  Texas,  391;  Railway  v.  Dawson,  62  Texas,  260;  Reeves  v.  Roberts,  62 
Texas,  550;  Railway  v.  Larkin,  64  Texas,  454;  Lewy  v.  Fischl,  65  Texas, 
311;  Owens  v.  Railway,  67  Texas,  679. 

HOBBY,  Presiding  Judge,  Section  A. — ^This  suit  was  brought  October 
14,  1885,  by  John  Twohig  against  David  Brown  and  Dan  and  Anton 
Oppenheimer,  on  a  promissory  note  executed  by  said  Brown  to  Margaret 
and  P.  J.  Maloney  and  Annie  Woods,  of  New  Orleans,  Louisiana,  in  the 
sum  of  $500,  and  also  on  another  note,  executed  by  him  to  the  same  par- 
ties, for  $476.  They  were  executed  on  June  20,  1882.  These  notes  re- 
cite, that  they  were  given  for  the  purchase  money  of  a  tract  of  land  in 
Atascosa  County,  Texas,  being  abstract  number  149,  survey  832,  in  the 
name  of  Thomas  Cannon,  containing  1476  acres.  The  Maloneys  and  Annie 
Woods  endorsed  said  notes  to  appellant,  who  brought  this  suit  to  recover 
the  amount  of  said  notes,  principal  and  interest,  and  asking  for  a  fore- 
closure of  the  vendors'  lien  on  the  land.  Dan  and  Anton  Opi>enheimer 
were  in  possession  of  the  land  at  the  time  suit  was  brought.  William 
Cassin  intervened  and  claimed  an  undivided  one-half  of  the  land. 

The  defendants  pleaded  a  general  denial,  and  alleged  a  tender  of  $238 
in  full  payment  of  said  notes;  and  further,  pleaded  a  part  failure  of  con- 
sideration, alleging  that  by  the  fraudulent,  etc.,  statements  of  the  agent 
of  vendors,  defendants  were  induced  to  give  said  notes,  believing  that 
they  were  getting  a  good  title  to  the  entire  tract  of  land  (1476  acres)  for 
which  the  notes  were  executed,  and  that  the  title  to  one-half  of  said  land 
had  failed;  that  plaintiff  had  notice  of  such  failure  of  title  when  he  pur- 
chased the  notes,  etc. 
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The  cause  was  tried  by  a  jury,  and  a  verdict  was  rendered  for  the 
plaintiff  (appellant)  for  the  sum  of  $238,  on  which  judgment  was  entered. 
No  lien  was  found  by  the  verdict,  and  none  was  foreclosed,  the  $238  being 
in  court.     The  plaintiff  has  appealed  from  this  judgment. 

Plaintiff  introduced  in  evidence  the  two  notes  sued  on,  reciting  the  lien 
on  the  land.  These  notes  were  endorsed  by  the  payees  to  plaintiff  "with- 
out recourse. ' ' 

The  deed  was  also  introduced  from  Margaret  Delap  Maloney,  P.  J. 
Maloney,  and  Annie  Woods  to  Brown,  reciting  tlie  payment  of  $500  and 
the  execution  of  the  two  notes.  It  conveyed  the  entire  tract  of  1476 
acres,  known  as  survey  832,  abstract  number  149,  in  the  name  of  Thomas 
Cannon,  patented  September  29,  1847. 

Tlie  patent  in  evidence,  introduced  by  the  defendant,  was  to  Delap  <fe 
McHugh,  assignees  of  Thomas  Cannon,  etc.  The  transfer  of  the  certifi- 
cate from  the  original  gi-antee  to  Delap  <fe  McHugh  was  shown. 

It  was  admitted  that  the  vendors  of  Brown  and  the  payees  of  the  note 
were  the  sole  heirs  of  Delap,  one  of  the  patentees,  but  were  not  the  heirs 
of  McHugh,  the  remaining  patentee,  and  did  not  in  the  suit  below  claim 
to  be  such  heirs. 

The  defendants  Brown  and  Anton  Oppenheimer  testified,  in  substance, 
that  the  agent  of  the  vendors  informed  Brown  that  the  title  to  the  entire 
tract  of  land  (1476  acres)  was  good,  and  was  in  the  Maloneys  and  Annie 
Woods.  Upon  this  statement  Brown  claims  to  have  made  the  purchase 
of  the  tract  at  $1  per  acre,  and  executed  the  notes.  He  paid  $500  in  cash, 
which  was  advanced  by  Oppenheimer,  and  the  notes  were  for  the  balance 
of  the  price  agreed  on  for  the  whole  tract.  He  testified  that  he  had  not 
been  evicted  from  the  land.  The  plaintiff's  evidence  in  rebuttal  was  to 
the  effect,  that  Brown  knew  that  his  vendors  owned  only  one-half  of  the 
land  when  he  purchased. 

As  the  first,  second,  and  third  assignments  have  reference  to  the  court's 
refusal  to  give  certain  special  charges  requested  by  the  plaintiff,  they  may 
be  considered  properly  together. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  the  following  in- 
structions: 

First.  "  Notes  payable  to  bearer  or  payable  to  order,  and  endorsed  in 
blank,  or  to  the  party  to  whom  they  are  delivered,  are  negotiable  instru- 
ments." 

Second.  "If  you  believe  that  at  the  time  John  Twohig  purchased  the 
notes  sued  on  he  had  no  notice  of  an  outstanding  title,  you  will  find  for 
plaintiff." 

Third.  **A  purchaser  who  receives  a  deed  with  general  warranty  of 
title,  having  at  the  time  knowledge  of  a  defect  of  title,  can  not  resist  the 
payment  of  the  purchase  money  on  the  ground  that  said  defect  existed." 
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Fourth.  '^  Unless  the  defendants  have  been  evicted  from  the  land  for 
which  the  notes  sued  on  were  given,  they  can  not  resist  the  payment  of 
the  notes;  that  proof  of  a  valid  outstanding  title  is  not  a  good  defense/' 

If  these  instructions  were  substantially  embodied  in  the  general  charge 
of  the  court,  the  appellant  has  no  cause  to  complain  that  the  court  refused 
a  repetition  of  them,  which  would  have  been  the  result  had  they  been 
given  as  requested. 

Looking  to  the  court's  charge,  then,  with  a  view  to  the  ascertainment 
of  this  fact,  we  find  that  the  jury  were  told,  "  with  respect  to  the  defend- 
ants' plea  of  partial  failure  of  consideration,"  that  ^' Brown  acquired  a 
good  title  only  to  one-half  of  the  1476  acres  described  in  the  deed  to  him, 
because  the  land  was  patented  subsequent  to  the  ti*ansfer  of  the  certificate 
to  both  Delap  and  McHugh,  thereby  vesting  the  title  to  one-half  of  the  land 
in  each,  and  Brown's  vendors  are  shown  to  be  the  heirs  of  Delap  only." 

In  this  connection,  the  charge  continues  in  the  following  language: 

*'  But  while  this  is  true,  if,  however,  defendant  Brown  knew  of  this  de- 
fect in  the  title  at  the  time  he  purcliased  said  tract  of  land,  and  notwith- 
standing purchased  the  whole  tract  of  1476  acres,  and  executed  the  notes 
sued  on  therefor,  then  he  can  not  resist  the  payment  thereof,  but  would  be 
responsible  for  the  full  amount  thereof,  as  he  would  also  be  bound  to  do, 
notwithstanding  such  failure  of  title  and  his  ignorance  thereof  (if  he  was 
ignorant),  if  the  plaintiff  Twohig  purchased  said  notes  for  a  valuable 
consideration  before  their  maturity  and  without  actual  notice  on  his  part 
of  such  defect  of  title,  because  said  notes  are  what  the  law  terms  negoti- 
able instruments,  and  purport  a  consideration  until  the  contrary  is 
proven,  and  to  the  knowledge  of  the  purchaser  for  value  before  maturity 
prior  to  his  purchase." 

The  court  further  instructed  the  jury,  that  if  the  agents  of  the  vendors 
represented  to  Brown  that  the  said  vendors  owned  the  entire  tract  of 
land,  and  thereby  "  induced  him  (Brown)  to  believe,  and  that  he  did  be- 
lieve, that  he  was  obtaining  a  good  title  to  the  entire  tract  of  land  by  his 
said  purchase  and  deed,  then  if  plaintiff  had  notice  of  the  defect  of  title 
when  he  bought  the  notes,  then  the  jury  should  deduct  from  the  amount 
of  the  notes  the  value  of  one-half  of  the  land,  as  valued  by  the  parties  at 
the  time  of  sale,  and  find  for  the  plaintiff  the  balance  due  on  the  notes 
after  such  deduction,"  etc.     *    *    * 

"  If  Brown  knew,  or  was  informed  by  the  agents,  of  the  defect  in  the 
title,  or  that  he  was  obtaining  a  good  title  to  only  one-half,  and  he  there- 
upon purchased  the  land  at  his  own  risk  as  to  the  defect,  or  was  willing 
to  take  such  title  only  as  the  vendors  could  give;  and  if  the  plaintiff 
bought  the  notes  for  value  before  maturity,  the  jury  should  find  for  the 
plaintiff  the  full  amount  of  the  notes  sued  on,  notwithstanding  the  defect 
in  the  title  to  one-half  of  the  land." 
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It  seems  to  us  that  the  court's  charge  was  a  full  and  fair  presentation 
of  the  issues  involved  in  this  case,  and  that  it  correctly  announced  the 
legal  principles  applicable  to  the  rights  of  the  parties.  We  understand 
the  rule  to  be,  that  where  the  contract  of  sale  is  executory,  the  vendee 
may  resist  the  payment  of  the  purchase  money  on  proof  of  the  fact  that 
there  was  a  failure  of  title,  unless  the  vendor  establishes  the  fact  that  the 
vendee  knew  of  the  defect  and  took  tliat  risk.  In  case  of  an  executed 
contract,  where  the  failure  of  title  is  shown  (i.  e.,  proof  of  a  valid  out- 
standing title),  it  devolves  on  the  vendee  to  prove  that  he  had  no  knowl- 
edge of  that  fact  when  he  bought. 

The  remaining  assignments  complain  of  the  verdict  being  contrary  to 
the  law  and  the  evidence,  because  the  jury  should  have  found,  that  de- 
fendants bad  notice  of  an  outstanding  title  to  one-half  of  the  land  at  the 
time  of  the  purchase;  and  that  they  should  have  found  that  the  plaintiff 
Twohig  purchased  the  notes  for  value  and  without  notice,  etc. ;  and  should 
have  further  found  that  a  lien  existed  on  one-half  of  the  land  to  secure 
the  payment  of  the  sum  of  $238  found  in  favor  of  plaintiff. 

Upon  the  issue  as  to  whether  the  defendant  Brown  had  notice  of  an  out- 
standing title,  or  defect  in  his  title,  the  testimony  was  irreconcilable. 
Both  Oppenheimer  and  Brown  testified,  that  they  were  informed  by  the 
agents  of  their  vendors  that  the  latter  had  a  good  title  to  the  entire  tract 
of  1476  acres,  and  could  make  a  valid  conveyance  thereto.  It  was  stated, 
on  the  other  hand,  in  unequivocal  terms  by  the  agent,  that  Brown  knew 
that  he  was  only  buying  one-half  of  the  land,  and  that  he  was  fully  ad- 
vised of  the  condition  of  the  title,  and  willingly  took  the  risk  of  title  to 
one-half  of  the  tract.  The  jury,  in  this  state  of  the  proof,  decided  ad- 
versely to  plaintiff,  and  we  are  not  authorize  to  disturb  their  finding. 

The  jury  having  in  effect  found  that  Brown  had  no  notice  of  any  de- 
fect in  the  title,  there  then  remained  due  <m\f  $238  on  that  part  of  the 
land  (one-half)  to  which  the  title  did  not  fail.  There  was  no  contro- 
versy whatever  as  to  the  fact  that  this  sum  was  paid  into  court  by  de- 
fendants when  the  answer  was  filed,  and  that  it  is  yet  in  the  hands  of  the 
clerk.  The  proof  was  also,  that  it  had  been  tendered  to  plaintiff  prior  to 
the  institution  of  this  suit,  and  that  he  refused  it. 

This  being  the  amount  due,  as  found  by  the  jury,  the  only  purpose 
which  the  further  finding  by  the  jury  that  a  lien  existed  on  the  land 
could  have  served,  would  have  been  to  secure  the  payment  of  that  sum. 
But  on  the  payment  of  the  sum  due  the  lien  was  extinguished.  There 
could  be  no  lien  after  the  payment  of  the  debt  which  the  lien  secured. 
There  could  have  been  no  sale  of  the  land  to  satisfy  a  lien  which  did  not 
«xist,  because  the  debt  was  paid.  Hence,  if  the  amount  found  to  be  due 
was  in  fact  the  amount  of  the  debt,  then  the  debt  was  paid  by  the  deposit 
of  that  sum  in  court. 
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It  is  claimed  that  the  jury  should  have  by  the  verdict  found  that  Two- 
hig  had  no  notice  of  the  defect  in  the  title,  and  that  therefore  he  was  en- 
titled, as  an  innocent  holder  of  negotiable  paper,  to  payment  in  the  full 
amount  of  the  notes  ($976)  sued  on. 

This  issue  was  clearly  submitted  in  the  charge,  the  jury  having  been 
told  that  the  notes  purported  a  consideration,  and  if  purchased  by  Two- 
hig  before  maturity  for  value,  and  without  notice  of  the  defect  of  title, 
he  was  entitled  to  the  full  amount;  but  if  he  had  such  notice,  the  jury 
would  deduct,  etc.,  as  before  explained.  Twohig  acquired  the  notes  prior 
to  maturity,  but  it  is  apparent  from  his  own  testimony  that  before  he  pur- 
chased them  he  called  on  the  agent  of  the  vendors  of  defendants,  and 
**  put  several  questions  to  him  as  to  the  validity  of  the  title  and  the  qual- 
ity of  the  land  and  the  value  of  the  two  notes."  The  information  he  re- 
ceived was,  that  Brown's  vendors  had  title  to  only  one-half  of  the  entire 
tract,  and  that  Brown  was  clearly  informed  of  that  fact;  that  Brown  knew 
well  **on  the  day  he  bought  the  land  that  they  had  title  to  only  738 
acres."  In  other  words,  he  was  told  that  Brown  knew  of  the  defect  in  tlie 
title  which  he  set  up  as  a  defense.  Twohig  having  bought  the  notes  on 
this  information,  took  the  risk  of  establishing  it  as  a  fact. 

We  conclude  that  the  judgment  ought  to  be  affirmed. 

AffirmecL 

Adopted  May  24,  1892. 


Trinitt  County  Lumber  CoMPAmr  v.  H.  S.  Denham. 
No.  3184. 

1.  Charge  — Duty  of  Owner  of  Steam  Saw  Mill  to  Brnployee.— 

See  charge  approved  as  correctly  stating  the  law  in  an  action  by  an  employe 
against  the  owners  of  a  steam  saw  mill  for  damages  for  personal  injuries  inflicted 
upon  plaintiff  from  defective  machinery. 

2.  Accident.— An  accident  that  can  not  be  reasonably  anticipated  by  either 
of  the  parties  concerned  in  it,  and  that  occurs  without  fault  of  the  person 
charged  with  it,  is  not  actionable.  The  mere  fact  that  an  accident  happens  or 
an  injury  occurs  is  not  of  itself  proof  of  negligence. 

3.  Ordinary  Care  by  Mill  Owner.— It  is  not  the  law  that  there  would 
be  no  liability  if  the  very  occurrence  itself  complained  of  could  not  have  been 
foreseen  by  the  use  of  ordinary  care;  but  if  no  danger  could  be  supposed  to  exist 
from  the  defects  in  the  machinery  under  any  circumstances  after  the  exercise 
of  such  care,  no  liability  would  exist. 

4.  Permitting  Charge  Refused  to  be  Taken  by  the  Jury.— The  de- 
fendant asked  the  following  charge:  '•  If  the  braces  in  question  (which  proved 
defective)  were  fastened  with  20-penny  nails  or  spikes,  and  the  fastenings  were 
reasonably  sufficient  to  guard  against  any  accident  therefrom  which  was  prob- 
able and  could  have  been  reasonably  foreseen,  then  you  will  find  for  the  de- 
fendant.'' The  instruction  was  refused,  but  it  was  written  upon  the  same 
paper  upon  which  was  written  another  that  was  given.    The  trial  judge  in 
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handing  the  paper  to  the  jury  cautioned  them  to  disregard  the  refused  instruc- 
tion. Objection  was  made.  Held,  that  while  the  instruction  was  properly  re- 
fused, yet  In  going  to  the  jury,  its  rejection  emphasized  by  the  remark  of  the 
judge,  it  may  have  had  the  effect  of  withdrawing  from  their  consideration  the 
testimony  noted  therein,  and  the  act  was  reversible  error. 

5.  Employe.— There  being  no  conflict  in  the  testimony  that  the  plaintiff 
was  an  employe  of  the  defendant,  and  was  present  in  the  course  of  his  business 
when  injured,  it  was  not  error  to  refuse  instructions  submitting  in  issue  whether 
he  was  injured  when  in  discharge  of  the  business  in  which  he  was  employed. 
See  facts. 

6.  Repairs  of  Defective  Machinery.  —  It  is  not  enough  that  suitable 
material  for  repairs  was  furnished,  and  that  skillful  workmen  did  the  work;  it 
must  have  l>een  done  in  a  skillful  manner  in  the  exercise  of  due  care. 

7.  Duty  of  Mill  Owner— Due  Care.— The  obligation  of  a  mill  owner  to 
the  employes  is  to  furnish  and  iise  reasonably  safe  machinery  and  appliances  in 
operating  such  mill. 

Appeal  from  Polk.     Tried  below  before  Hon.  L.  B.  Hightower. 

Bobb  <fc  Stevenson,  Janies  E.  Hill  and  J.  R.  Burnett,  for  appellant,  cited: 
Eames  v.  Railway,  63  Texas,  660;  Cool,  on  Torts,  2  ed.,  92,  652;  Sjogren 
V.  Hall,  53  Mich.,  274;  Rev.  Stats.,  art.  1303;  2  Thomp.  on  Trials,  sec. 
2593;  Belford  v.  Shipping  Co.,  35  Hun,  347;  Wright  v.  Rawson,  52  Iowa, 
329;  Railway  v.  O'Fiel,  78  Texas,  486;  Railway  v.  Welch,  72  Texas,  298; 
Malone  v.  Hathaway,  64  N.  Y.,  5;  Wood's  Mast,  and  Serv., sees.  334, 452. 

Nunn  &  Nunn,  for  appellee. — There  is  no  error  of  which  the  appellant 
can  complain  in  allowing  charge  number  2  [see  opinion],  refused,  going  to 
the  jury;  first,  because  the  defendant's  attorney  had  placed  both  charges 
on  the  same  piece  of  paper,  one  of  which  the  court  allowed,  and  if  any 
cause  of  complaint  could  arise  it  would  be  for  the  opposite  party;  second, 
because  ther^  was  no  prejudice  to  defendant,  and  in  the  nature  of  things 
none  could  be  shown;  thirds  because  the  bill  of  exceptions  does  not  show 
when  the  objection  was  made,  whether  before  or  after  the  jury  had  re- 
tired, and  to  say  that  he  duly  excepted  does  not  enable  tl»is  court  to  see 
that  the  exception  was  made  in  due  time,  nor  can  this  court  say  that  if 
objection  had  been  made  at  proper  time  the  cause  of  complaint  would  not 
have  been  removed;  fourth,  because  to  tolerate  such  an  objection  thus 
presented  would  establish  a  precedent  to  encourage  counsel  by  improper 
practice  in  presenting  charges  to  entrap  the  court,  and  thus  secure  re- 
versals when  verdicts  did  not  suit  them. 

COLLARD,  Judge,  Section  A, — This  is  the  second  time  this  cause  has 
been  appealed  to  the  Supreme  Court.  The  proceedings  of  the  former  ap- 
peal will  be  found  reported  in  73  Texas,  78,  and  following.  In  the  first 
part  of  the  opinion  as  there  reported  will  be  found  a  clear  statement  of 
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the  case,  which  relieves  us  of  a  further  general  statement,  except  as  herein 
after  noticed. 

On  the  last  trial  there  was  a  verdict  and  judgment  for  plaintiff  for 
$15,000,  from  which  the  defendant,  the  Trinity  CJounty  Lumber  Company, 
has  appealed. 

In  addition  to  what  was  shown  on  the  former  trial  as  to  the  repairs  on 
the  idler,  two  by  six  inches  diagonal  braces,  testimony  of  defendants  now 
shows  that  pieces,  one  by  six  inches,  were  also  nailed  across  the  frame  for 
additional  support.  Hazard  and  Piatt,  men  employed  at  the  mill  at  the 
time  of  the  injury,  one  in  charge  of  the  saw,  and  the  other  at  work  near 
the  idler,  testified,  however,  by  depositions,  for  plaintiff,  and  said  nothing 
about  the  cross  pieces  nailed  to  the  frame. 

As  most  of  the  assignments  of  error  relate  to  the  charge  of  court,  we 
will  insert  the  principal  part  of  it,  as  follows: 

*'  On  the  question  of  negligence,  you  are  instructed  that  it  is  the  duty 
of  those  owning  and  operating  steam  saw  mills,  through  their  agents  or 
managers,  to  provide  suitable  and  reasonably  safe  machinery  for  operat- 
ing said  mills;  such  kind  and  character  of  machinery  as  is  commonly  used 
by  skilled  and  experienced  mill  men,  and  such  as  they  could,  by  the  use 
of  ordinary  skill  and  diligence,  provide,  and  a  failure  so  to  do  and  pro- 
vide would  be  in  law  negligence.  The  mere  fact  that  an  accident  happens 
or  an  injury  occurs  is  not  of  itself  proof  of  negligence,  and  mill  men  are 
not  required  by  law  to  exercise  the  highest  possible  degree  of  care  and 
diligence  of  which  the  human  mind  can  conceive,  or  such  degree  as  would 
prevent  every  possible  accident,  but  they  are  only  required  to  exercise 
ordinary  skill  and  diligence,  by  which  is  meant  that  degree  of  care,  skill, 
and  diligence  which  an  ordinarily  prudent  man  would  commonly  exercise 
in  the  conduct  and  management  of  his  own  business  of  like  character. 

"The  defendant  company  was  required  and  it  was  its  duty  in  law  to 
provide  and  use  an  idler  of  such  kind  and  construction  as  was  ordinarily 
deemed  safe  for  the  purposes  for  which  it  was  used,  and  to  keep  the  same 
in  safe  repair  as  far  as  ordinary  skill  and  diligence  could  do;  and  if  it  did 
this,  then  it  could  not  be  held  liable,  and  in  such  case,  if  you  so  find,  let 
your  verdict  be  for  the  defendant. 

"If  the  idler  used  by  the  defendant  company  was  defective  in  char- 
acter and  construction  for  the  purposes  for  which  it  was  used,  or  was  in 
such  condition  of  repair  as  to  be  unsafe  and  dangerous  in  its  operation, 
and  defendant's  agent  or  manager,  Sloan,  or  those  standing  in  his  stead 
and  vested  with  like  powers  and  duties,  knew  of  such  defect  and  of  such 
dangerous  and  unsafe  condition,  and  so  knowing  continued  to  use  such 
idler,  and  in  its  use  and  operation  a  portion  of  such  idler  was  detached 
and  thrown  against  the  person  of  plaintiff  and  injured  him,  then  the  de- 
fendant company  would  be  liable,  and  in  such  case  plaintiff  should  re- 
cover; or  if  the  idler  was  in  a  defective  and  dangerous  condition,  and 
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the  agent  and  manager,  Sloan,  and  those  charged  with  the  duty  of  su- 
pervising  and  managing  defendant's  machinery,  did  not  know  of  the 
«ame,  but  could  have  known  of  or  discovered  such  fact  by  the  use  of 
x)rdinary  care  and  diligence,  then  the  defendant  would  be  liable,  and  in 
<»se  you  so  find,  let  your  verdict  be  for  the  plaintiff,  Denham;  but  if 
said  idler  was  of  such  character  and  construction  and  in  such  state  of  re- 
pair as  to  render  the  same  safe  as  far  as  ordinary  skill  and  diligence 
could  provide,  ascertain,  and  determine,  or  if  the  same  was  in  fact  un- 
safe in  construction  or  repair,  but  the  defects  were  so  hidden  or  con- 
cealed that  those  charged  with  the  supervision  of  defendant's  machinery 
did  not  know  of  the  same,  and  could  not  have  discovered  the  same  by 
the  exercise  of  ordinary  care,  skill,  and  diligence,  then,  in  such  case,  the 
-defendant  company  was  not  liable,  and  if  you  so  find  let  your  verdict  be 
for  the  defendant,  the  Trinity  CJounty  Lumber  Company. 

''The  burden  of  proof  is  upon  plaintiff  to  establish  the  negligence  or 
the  facts  constituting  the  liability  of  the  defendant  company  by  a  pre- 
ponderance of  evidence — that  is,  by  the  greater  weight  and  degree  of 
credible  evidence;  and  unless  he  has  done  so  you  will  find  for  the  defend- 
ant company." 

In  addition  to  the  foregoing  general  charge,  at  the  instance  of  the  de- 
fendant, the  court  gave  the  following  special  charge:  *'  As  to  whether 
defendant  was  or  not  guilty  of  negligence,  as  alleged,  in  failing  to  secure 
the  braces  in  the  idler  by  proper  fastenings,  you  are  charged  that  the  de- 
fendant is  not  an  insurer  of  its  employes  against  accidents  from  its  ma- 
chinery, nor  held  to  guarantee  the  safety  of  its  machinery,  but  is  only  re- 
quired to  exercise  such  care  as  an  ordinarily  prudent  person  would  exer- 
cise under  the  same  circumstances." 

Appellant's  second  assignment  of  error,  not  relying  on  the  first,  is  as 
follows:  "  The  court  erred  in  refusing  to  give  special  charge  number  2, 
asked  by  appellant;  and  the  court  erred  in  allowing  the  jury,  over  appel- 
lant's objections,  to  take  with  them  in  their  retirement  to  consider  of  their 
verdict  said  special  charge  number  2,  which  had  been  refused,  and  in  this 
connection  reference  is  made  to  appellant's  bill  of  exception  number  8." 

The  refused  charge  number  2  is:  '*  If  the  braces  in  question  were  fastened 
with  20-penny  nails  or  spikes,  and  the  fastenings  were  reasonably  suffi- 
cient to  hold  the  braces  in  the  proper  places,  or  if  the  fastenings  were 
suflScient  to  guard  against  any  accident  therefrom  which  was  probable 
and  could  have  been  reasonably  foreseen,  then  you  will  find  for  the  de- 
fendant." 

Upon  the  subject  of  the  safety  or  want  of  safety  of  the  idler  and  its 
fastenings,  the  court's  charge  was  sufficient.  It  provided  for  all  ques- 
tions to  be  determined  by  the  jury,  and  included,  but  did  not  specifically 
refer  to,  the  point  made  in  the  requested  charge  as  to  the  fastening  with 
20-penny  naUs.     Under  the  court's  charge,  if  the  use  of  the  nails  or 
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spikes  was  sufficient  for  safety — reasonable  safety — the  jury  were  at  lib- 
erty to  so  find. 

The  latter  part  of  the  requested  charge,  as  to  anticipated  accidents,  in 
so  far  as  the  question  was  involved  in  the  case,  was  covered  by  the  court's 
charge.  An  accident  that  can  not  be  reasonably  anticipated  by  either  of 
the  parties,  and  that  occurs  without  fault  of  the  person  charged  with  it, 
is  not  actionable.  If  there  is  no  fault  or  failure  of  duty  on  the  part  of 
the  person  to  whom  the  occunence  is  attributed,  there  is  no  wrong;  or, 
as  stated  by  Cooley,  "the  thing  amiss — the  injuria — is  wanting." 

As  charged  by  the  court  below,  '*  the  mere  fact  that  an  accident  hap- 
pens or  an  injury  occurs  is  not  of  itself  proof  of  negligence,  and  mill  men 
are  not  required  by  law  to  exercise  the  highest  possible  degree  of  care 
and  diligence  of  which  the  human  mind  can  conceive,  or  such  degree  as 
would  prevent  every  possible  ojocident,  but  they  are  required  to  exercise 
ordinary  skill  and  diligence,  by  which  is  meant  that  degree  of  care,  skill, 
and  diligence  which  an  ordinarilj'  prudent  man  would  commonly  exercise 
in  the  conduct  and  management  of  his  own  business  of  like  character." 

The  jury  were  then  thereafter  instructed  fully  that  *'  if  there  were 
defects  in  the  idler,  or  in  its  condition  after  it  was  repaired,  and  defend- 
ant's manager,  Sloan,  or  those  standing  in  his  stead  and  vested  with  like 
powers,  knew  of  the  same,  or  by  the  use  of  ordinary  care  could  have 
known,  and  so  knowing  continued  to  use  it,"  etc.  The  converse  of  this 
proposition  was  also  given  to  the  jury.  This  was  a  good  charge  upon 
the  facts  of  the  case,  and  made  as  prominent  as  need  be  any  question  of 
accident  or  unforeseen  occurrence.  It  is  not  the  law  that  there  would  be 
no  liability  if  the  very  occurrence  itself  complained  of  could  not  have 
been  foreseen  by  the  use  of  ordinary  care,  but  if  no  danger  could  be  sup- 
posed to  exist  from  the  defects  under  any  circumstances  after  the  exer- 
cise of  such  care.  Cool,  on  Torts,  2  ed.,  92;  Sjogren  v.  Hall,  53  Mich., 
274;  Leame  v.  Bray,  3  East.,  393;  53  Mich.,  212.  The  court's  charge 
presented  the  issues  correctly  and  clearly. 

But,  should  the  court  have  allowed  the  jury  to  take  the  refused  charge 
with  them  in  their  retirement  to  consider  of  their  verdict  ?  We  think 
not.  It  occurred  as  follows,  according  to  the  bill  of  exceptions,  as  quali- 
fied by  the  court:  Defendant  handed  the  court  two  special  charges,  num* 
bers  1  and  2,  both  written  on  the  same  piece  of  paper.  The  court  gave 
number  1,  and  refused  number  2,  and  so  endorsed  them,  but  handed  both 
to  the  jury.  When  he  read  number  1  he  called  the  attention  of  the  jury 
especially  to  the  one  "refused"  as  refused,  and  told  them  that  they 
"should  not  consider  it."  Defendant  "duly  excepted  to  the  court's 
allowing  the  jury  to  take  with  them  the  said  charge  number  2,  marked 
'  refused,'  because  it  was  calculated  to  mislead  the  jury  and  prejudice 
defendant  upon  the  jury's  consideration  of  their  verdict." 
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Refused  charges  should  certainly  not  be  given  to  the  jury  with  other 
papers.  Rev.  Stats.,  art.  1303.  As  we  have  before  seen,  a  part  of  the 
refused  charge  contained  matter  which  the  jury  might  have  properly  con- 
sidered, but  it  was  not  necessary  to  give  it,  as  it  was  comprehended 
in  the  general  charge.  The  jury  may  have  concluded,  under  the  evi- 
dence, that  the  braces  on  the  idler  were  securely  and  safely  fastened  with 
the  spikes  or  20-penny  nails.  They  could  have  done  so.  If  they  read  the 
refused  charge,  they  saw  that  the  court  had  refused  to  instruct  them,  that 
if  the  braces  were  fastened  with  such  nails,  and  were  reasonably  safe,  they 
should  find  for  the  defendant.  This,  to  them,  amounted  to  a  denial  of 
the  proposition  contained  in  the  refused  charge,  and  meant  that  the  court 
would  not  permit  a  finding  for  defendant  on  the  ground  stated  in  the 
charge.  The  court's  direction  to  the  jury,  not  to  consider  the  refused 
charge,  that  it  was  refused,  served  only  to  emphasize  the  negative  of  its 
contents.  The  two  charges  being  on  the  same  piece  of  paper,  if  they 
could  not  have  been  separated,  would  probably  have  authorized  the  court 
to  refuse  both,  but  it  did  not  authorize  the  course  pursued.  We  think 
the  error  in  so  doing  was  reversible. 

The  refusal  of  the  court  to  give  the  following  instructions  requested  by 
defendant  is  assigned  as  error: 

*'8.  If  you  believe  from  the  evidence  that  at  the  time  of  plaintiffs 
injuries  he  was  not  engaged  in  the  line  of  his  duty,  and  had  no  business 
at  the  mill  where  he  was  hurt,  or  business  which  called  for  his  presence 
there,  you  will  find  for  the  defendant." 

*'5.  If  plaintiflf's  presence  at  the  mill  where  he  was  hurt  was  be- 
cause he  had  cut  a  log  or  logs  too  long,  and  but  for  which  his  presence  at 
the  mill  would  not  have  been  required,  and  his  presence  where  he  was 
hurt  was  caused  by  his  failure  to  have  a  log  or  logs  cut  the  proper  length, 
then  the  defendant  owed  no  duty  to  plaintiff,  and  in  such  case  you  will 
find  for  the  defendant.'* 

No  new  facts  were  developed  on  the  last  trial  that  should  induce  us  to 
hold  views  different  from  those  expressed  in  the  opinion  of  the  Supreme 
Court  on  the  former  appeal. 

There  is  no  conflict  in  the  evidence  as  to  plaintiff's  being  in  the  employ 
of  the  defendant  company,  or  of  the  fact  that  he  was  present  at  the  mill 
in  the  performance  of  his  duties  as  such  employe.  The  evidence  estab- 
lishes these  facts  without  contradiction. 

If  it  be  true  that  plaintiff  had  cut  logs  too  long,  and  his  presence  at  the 
mill  was  on  that  account,  he  would  have  the  right  to  be  there  for  such 
purpose.  If  he  was  in  fault  for  cutting  logs  too  long,  such  fault  would 
not  deprive  him  of  the  right  to  go  to  the  mill  for  information  u|)on  tlie 
subject,  and  ascertain  what  his  duties  were.  It  could  not  be  said  that  the 
failure  to  cut  logs  the  right  length  was  in  any  sense  contributory  negli- 
gence, as  related  to  his  cause  of  action  in  this  case.    It  had  nothing  to  do 
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with  the  case,  except  to  furnish  an  explanation  of  why  he  was  at  the  mill, 
if  he  was  there  in  fact  for  that  purpose. 

He  went  to  the  mill  to  see  if  another  log  would  be  needed  in  the  place 
of  the  one  which  Sloan,  the  mill  manager,  had  told  him  was  beginning  to 
show  red,  and  while  there  he  was  told  that  he  was  cutting  the  logs  too 
long.  While  testing  this  by  rolling  a  log  on  the  carriage,  he  laid  down 
his  blicker  and  measuring  pole.  After  he  and  others  had  satisfied  them- 
selves about  the  length  of  the  logs,  he  went  to  pick  up  his  slicker  and 
measuring  pole,  and  while  there,  at  or  near  the  place  where  he  had  laid 
them,  he  was  struck.  Plaintiff  was  at  the  mill  in  the  discharge  of  his 
duties,  and  the  court  may  have  assumed  as  much  in  the  charge.  There 
was  no  eiTor  in  refusing  the  requested  charges. 

Appellant  insists  that  the  court  erred  in  refusing  to  charge,  ^*  If  a  short 
time  before  plaintiff's  injury  the  idler  was  repaired  by  defendant's  em- 
ployes, and  defendant  supplied  all  suitable  material  necessary  to  repair 
the  idler  and  make  it  reasonably  safe  and  secure,  and  the  said  idler  was 
repaired  by  competent  workmen,  skilled  in  the  business,  then  you  will  find 
for  defendant." 

If  the  court's  charge  had  not  embraced  every  correct  principle  in  this 
charge,  it  should  not  have  been  given.  The  duty  of  defendant  was  not 
fully  performed  when  it  had  furnished  suitable  material  for  repairs,  and 
had  the  idler  repaired  by  skilled  workmen.  The  frame  may  have  been  in 
such  condition  that  a  new  one  would  be  necessary,  and  repairs,  however 
skillfully  made,  would  not  have  come  up  to  the  requirements  of  defend- 
ant's duty;  but  the  repairs,  if  they  would  have  been  suflScient,  must  have 
been  skillfully  made;  it  was  not  enough  that  suitable  material  was  fur- 
nished and  that  skilled  workmen  did  the  work;  it  must  have  been  done 
in  a  skillful  manner. 

The  court's  charge,  that  it  was  defendant's  duty  to  provide  and  use  an 
idler  of  such  kind  and  construction  as  was  ordinarily  deemed  safe,  is  criti- 
cised by  an  assignment  of  error,  because  the  question  was  not  whether  it 
was  ordinarily  deemed  safe,  but  whether  it  was  in  fact  reasonably  safe. 
The  distinction  is  very  critical,  but  we  think  the  charge  would  have  been 
better  in  the  form  suggested  by  the  assignment. 

It  is  said  that  there  was  error  in  the  court's  charge,  in  making  the  main 
question  of  fact  depend  upon  whether  defendant  was  guilty  of  negligence 
in  the  construction  or  repair  of  the  idler,  and  in  charging,  that  if  the  idler 
was  unsafe,  and  appellant  knew  it  or  ought  to  have  known  it,  to  find  for 
appellee.  The  assignment  contends  that  the  charge  "  was  on  the  weight 
of  evidence,  and  assumed,  and  the  whole  charge  assumed,  that  if  the  idler 
was  defective,  appellee's  injuries  were  the  proximate  result  of  such  de- 
fective condition,  and  thereby  determined  a  question  of  fact  for  the  jury; 
and  that  the  whole  charge  was  erroneous,  because  it  made  appellant  ab- 
solutely liable  to  appellee  if  the  idler  was  defective,  whether  its  defective 
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condition  proximately  caused  appellee's  injuries  or  not,  or  whether  ap- 
pellant owed  appellee  any  duty  or  not  at  the  time  of  his  injuries."  This 
assignment,  as  in  the  appellant's  brief,  says  the  court  charged  the  jury 
that  appellee  was  hurt  by  a  portion  of  the  idler.  This  was  probably  not 
intended,  but  at  all  events  the  fact  was  not  so  stated  in  the  charge. 

There  was  no  question  of  contributory  negligence  in  the  case,  nor  is 
there  any  doubt  but  that  defendant's  obligation  to  its  employes  was  to 
furnish  and  use  reasonably  safe  machinery  and  appliances  in  operating  its 
mill.  If  it  was  guilty  of  negligence  in  failing  to  do  this,  and  used  a  de- 
fective and  unsafe  idler,  knew  it  to  be  so,  or  would  have  known  it  by  the 
exercise  of  ordinary  care,  plaintiff  knowing  nothing  of  it  at  all,  and  whUe 
in  operation  a  piece  of  the  idler  flew  off  because  of  the  defect,  struck 
plaintiff  and  injured  him,  the  company  would  be  liable.  The  court,  as 
we  understand  the  charge,  so  instructed  the  jury.  If  there  is  any  part  of 
it  that  is  wanting  in  this  respect,  our  attention  has  not  been  called  to  it, 
and  we  are  not  required  to  notice  it  unless  specially  directed  to  it  by 
the  assignment.  After  charging  such  facts,  conditioned  that  the  jury  so 
found  them,  there  was  no  occasion  to  charge  as  to  proximate  cause. 

If  defendant  wished  the  charge  amended  in  this  respect — if  it  needed 
any  amendment,  which  we  do  not  find — ^it  should  have  asked  a  suitable 
charge.  If  any  extraneous  cause  was  shown  by  the  evidence  to  have 
knocked  the  brace  out  of  its  place,  for  which  defendant  was  not  respons- 
ible, or  if  the  injury  was  caused  by  any  other  force  than  that  alleged, 
plaintiff  could  not  recover.  But  we  can  not  say  it  was  the  court's  duty, 
as  the  case  was  presented  by  the  evidence,  to  give  a  charge  to  that  effect. 
If  such  an  issue  was  made,  it  was  defendant's  duty  to  ask  a  suitable 
charge. 

The  court  should  limit  a  recovery  in  its  charge  to  matters  complained 
of,  and  the  items  of  expense  set  up  in  the  petition  and  established  or  put 
in  issue  by  the  testimony. 

Other  assignments  of  error  are,  that  the  verdict  is  excessive,  and  is  not 
supported  by  the  evidence.  The  questions  need  not  be  discussed  further 
than  has  been  incidentally  done  in  the  foregoing. 

We  are  of  opinion,  that  for  the  error  of  the  court  in  permitting  the 
refused  charge  to  be  taken  by  the  jury  in  their  retirement  to  consider  of 
their  verdict,  over  objections  of  defendant,  the  judgment  of  the  lower 
court  should  be  reversed,  and  the  cause  remanded. 

Keversed  and  remandecL 
Adopted  May  24,  1892. 

Motion  for  rehearing  refused. 
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^  gjjl  Gulf,  Colorado  <fe  Santa  Fe  Railway  Company  v.  W.  W.  Montgomery. 

No.  7466. 

1.  Duty  of  Railroads  in  Crossingr  Public  Higrhway.— Article  4170,  Re- 
vised Statutes,  prescribes  the  duty  of  a  railway  company  in  constructing  its  road 
across  any  watercourse,  *  ♦  •  highway,  etc. ,  that  it  shall  restore  the  stream, 
*  *  *  highway,  etc.,  to  its  former  state,  or  ''  to  such  state  as  not  to  unneces- 
sarily impair  its  usefulness,  and  shall  keep  such  crossing  in  repair.'^  A  public 
highway  may  be  defined  as  a  public  easement,  by  virtue  whereof  every  one  may 
pass  and  repass  over  a  particular  strip  of  land  Looked  at  from  another  point 
of  view,  a  highway  is  a  road  or  street  maintained  by  the  public  for  the  general 
convenience. 

2.  Evidence  of  Highway.— There  was  in  this  case  testimony  to  the  effect 
that  the  road  had  been  traveled  by  the  public  for  twenty  years ;  but  that  cliv 
cumstance  alone  is  not  sufficient  to  show  a  dedication  in  a  country  where  any  one 
feels  himself  at  liberty  to  pass  at  will  over  all  unenclosed  lands.  Such  crossing 
the  railway  company  was  not  bound  to  maintain. 

3.  Case  in  Judgrment.— The  railway  was  constructed  across  a  traveled  way, 
not  established  by  the  commissioners  court,  or  maintained  by  the  public.  It 
erected  an  embankment  at  the  crossing  and  made  no  passway  over  it.  It  was 
across  private  property,  never  dedicated  to  public  use.  About  seventy-five 
yards  from  the  crossing  of  the  road  was  a  trestle,  under  which  the  public  passed 
after  the  construction  of  the  railroad .  The  trestle  had  three  spans.  The  ground 
at  middle  span  was  lower  than  at  the  span  where  the  accident  occurred,  and  that 
was  generally  used .  The  ground  had  become  muddy  at  that  span,  and  the  plaint- 
ifi*,  seated  upon  a  load  of  wood  upon  his  wagon,  attempted  to  cross  at  the  north- 
east span  and  was  injured,  it  being  too  low  to  allow  of  his  safe  passage  as  he  was 
driving.  The  plain  tiff  had  often  crossed  at  the  trestle.  The  railway  company 
had  in  no  way  indicated  to  the  public  that  the  road  under  the  trestle  was  pre- 
pared or  ofi'ered  for  public  use.  Under  such  facts  it  was  error  to  refuse  the  in- 
struction asked  by  the  defendant  company,  that  ''If  you  believe  from  the 
evidence  that  the  defendant  did  not  construct  the  trestle  bridge  for  the  purpose 
of  an  under-grade  crossing,  and  did  nothing  to  induce  plaintiflf  to  believe  that  it 
was  so  intended,  you  will  find  for  the  defendant.**^ 

4.  Railway  Grossingr  Highway.— If  it  had  been  shown  that  the  railway 
company  had  intended  the  trestle  as  a  public  crosssing,  it  should  have  been 
shown  that  the  span  where  the  accident  happened  was  so  intended,  there  being 
another  more  safe. 

5.  Declarations  which  were  Not  Res  G^etsd.  — Immediately  after 
plaintiff  was  injured,  one  who  had  gone  to  his  relief  remarked,  ''  that  it  was  im- 
prudent for  plaintiff  to  pass  under  the  trestle  on  his  wagon .^^  This  was  prop- 
erly excluded ;  it  was  not  res  gestae. 

Appeal  from  Collin.     Tried  below  before  Hon.  H.  O.  Head. 

This  is  an  appeal  from  a  judgment  for  $800  damages  for  personal  in- 
juries suffered  by  plaintiff  in  attempting  to  drive  a  wagon  loaded  with 
wood,  upon  which  he  was  seated,  through  an  opening  in  trestle  work  in  the 
road  of  the  defendant.  Complaint  was  that  the  trestle  was  an  imperfect 
highway,  negligently  constructed  as  a  crossing  of  the  track  by  the  de- 
fendant. 
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J,  W.  Terry  and  Alexander  &  Clark^  for  appellant. — 1.  The  declara- 
tions of  a  witness  and  bystander  concerning  an  accident  are  admissible  as 
res  gestae  if  they  are  so  connected  with  circumstances  and  the  act  itself, 
as  to  characterize  it,  although  it  may  not  appear  to  have  been  immediately 
^X)ntemporaneous  with  the  act  itself.  The  test  is,  was  the .  declaration 
evoked  by  an  obvious  consideration  of  the  act  itself  ?  Horton  v.  Rey- 
nolds, 8  Texas,  284;  Insurance  Co.  v.  Mosely,  8  Wall.,  397;  Common- 
wealth V.  McPike,  3  Cush.,  181;  Harriman  v.  Stowe,  57  Mo.,  93;  The 
People  V.  Vernon,  35  Cal.,  49;  1  Greenl.  on  Ev.,  145  (notes);  Abb.  Trial 
Ev.,  p.  589,  sec.  19;  1  Tayl.  on  Ev.,  7  ed.,  sec.  588. 

2.  If  the  defendant  constructed  the  trestle  with  no  intention  that  it  be 
used  as  a  crossing,  plain tifiTs  use  of  it  as  such  would  be  at  his  own  risk, 
especially  if  such  use  was  merely  to  obviate  the  inconvenience  of  travel- 
ing a  mile  further  to  a  regular  crossing.  Railway  v.  Underwood,  64 
Texas,  463;  Barkley  v.  Tarrant  County,  53  Texas,  251;  Railway  v.  Les- 
lie, 57  Texas,  83. 

3.  If  plaintiff  was  guilty  of  negligence,  it  was  the  proximate  cause  of 
the  injury,  because  his  act  was  intermediate  as  to  any  act  on  part  of  de- 
fendant and  the  accident  itself.  The  burden  of  proof  was  certainly  on 
the  plaintiff  to  show  defendant's  negligence.  The  plaintiff's  evidence 
raised  against  him  a  suspicion  of  contributory  negligence,  and  hence  the 
burden  of  proof  on  that  issue  was  also  upon  him.  Railway  v.  Leslie,  57 
Texas,  83;  Brandon  v.  Manf.  Co.,  51  Texas,  121;  Scale  v.  Railway,  65 
Texas,  274;  Beach  on  Con.  Neg.,  sees.  157,  158;  Railway  v.  Foreman, 
73  Texas,  311;  Murray  v.  Railway,  73  Texas,  2;  Railway  v.  Crowder, 
63  Texas,  503. 

John  Churok&nd  W.  M.  Abemathy,  for  appellee. — Appellant  in  argument 
now,  as  on  the  trial,  concedes  its  negligence  in  obstructing  a  public  road 
and  in  failing  to  restore  the  part  of  such  roadway  to  such  state  as  not  to 
unnecessarily  impair  its  usefulness,  and  in  failing  to  keep  such  crossing 
in  repair,  thereby  violating  a  statutory  duty.  Rev.  Stats.,  art.  4170. 
Plaintiff  by  reason  thereof  sustained  injuries  permanently  disabling  him. 

The  damages  allowed  are  not  claimed  to  be  excessive,  which  brings  us 
to  the  unavoidable  conclusion  that  plaintiff  rightly  recovered,  unless  he 
was  guilty  of  contributory  negligence.  This  issue  was  submitted  to  the 
jury  in  a  pertinent  and  pointed  charge,  and  their  verdict  negatives  the 
existence  of  such  contributory  negligence.  They  had  evidence  to  sustain 
their  decision.  A  stump  was  in  the  middle  span,  and  this  had  been  im- 
passable for  months.  The  northeast  span  was  then  in  use,  and  was  the 
only  means  of  crossing  on  a  road  which  had  been  used  by  the  public  gen- 
erally for  twenty  years,  and  being  so,  plaintiff  was  justified  in  assuming 
he  could  travel  safely  where  others  did. 
Vol.  LXXXV.  Sup.— 5 
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In  the  language  of  the  Supreme  Court,  in  Railway  v.  Lee,  70  Texas, 
501,  *'  It  is  not  reasonable  that  a  sane  man  will  knowingly  and  recklessly 
expose  himself  to  imminent  bodily  danger."  HLs  wagon  does  not  seem  to 
have  been  unusually  high.  He  says  he  could  easily  have  passed  under,  and 
would  have  done  so,  but  for  the  fact  that  passage  out  was  less  than  at 
the  side  at  which  he  entered.  He  did  pass  the  stringer  next  him;  the  fur- 
tlier  stringer  crushed  him,  the  height  of  the  latter  from  the  surface  of  the 
roadway  being  a  foot  less  than  the  former. 

The  span  used  by  appellee  was  the  one  in  use  by  the  public  generally. 
Here  then  was  a  trap  safe  to  enter,  but  not  safe  to  get  out  of;  just  high 
enough  to  let  plaintiff  pass  in  easily,  and  just  low  enough  to  crush  him 
in  getting  out. 

GAINES,  Associate  Justice. — ^This  action  was  brought  by  appellee 
to  recover  of  appellant  damages  for  personal  injuries  received  by  him 
while  attempting  to  pass  the  track  of  the  company  under  one  of  its 
trestles. 

When  the  appellant  company  constructed  its  road  through  Collin 
County  its  track  was  laid  across  a  road  which  had  been  in  use  a  number 
of  years  by  tlie  public,  but  which  was  not  a  public  road  in  the  restrictive 
sense  of  that  term.  It  had  never  been  laid  out  or  recognized  as  such  by 
the  Commissioners  Court  of  the  county.  Where  its  track  crossed  this 
road,  the  company  threw  up  an  embankment  which  could  not  be  crossed; 
but  about  seventy-five  yards  distant  it  constructed  the  trestle  at  which 
the  accident  occurred.  After  the  railroad  was  completed,  persons  travel- 
ing the  road  passed  under  the  trestle.  It  consisted  of  three  spans.  The 
appellee  was  injured  while  attempting  to  pass  under  the  northeast  span, 
with  his  wagon  loaded  with  wood.  He  was  seated  upon  the  wood,  and 
passed  under  the  structure  in  safety  until  he  reached  the  further  side, 
when,  by  reason  of  a  rise  in  the  ground,  he  was  caught  between  the  tim- 
bers and  the  wagon  and  was  injured.  The  evidence  indicates  that  the 
ground  was  lower  under  the  middle  span  of  the  trestle,  but  it  had  become 
muddy,  and  for  that  reason  the  appellee  chose  to  pass  under  another. 

The  evidence  tending  to  show  that  the  company  ever  intended  that 
the  way  under  the  trestle  should  be  used  as  a  crossing  is  meager.  A  wit- 
ness testified  that  "he  went  there  while  the  engineer  was  leveling  the 
roadway  under  the  trestle  and  asked  him  to  make  a  better  crossing,  and 
he  replied  that  he  would  do  no  more  than  he  had  done."  The  plaintiff 
himself  testified:  "I  don't  know  whether  the  company  intended  It  for 
a  crossing  or  not.  *  *  *  The  company  had  up  no  sign  to  indicate  it 
was  intended  for  a  crossing.  It  did  very  little  work  that  I  know  of  to 
fix  it  for  a  crossing.  The  company  sunk  bar  pits  parallel  with  the  track 
on  each  side  of  the  trestle  when  the  road  was  being  made.     There  were 
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no  planks  put  up  over  the  bar  pits  leading  to  the  trestle.  The  bar  pits 
are  ti*enches  cut  along  the  track  for  drainage,  I  suppose." 

A  witness  for  defendant  testified:  *'  I  own  the  adjacent  land  to  com- 
pany right  of  way  at  the  trestle.  I  owned  the  land  there  about  eight 
years,  and  there  had  been  no  public  road  laid  out  there.  There  were  no 
preparations  or  signs  indicating  it  was  to  be  used  as  a  crossing.  It  was 
about  one  mile  to  the  first  public  crossing  toward  Copeville.*' 

The  appellant  asked  the  court  to  charge  the  jury  as  follows:  *'  If  you 
believe  from  the  evidence  the  defendant  company  did  not  construct  the 
trestle  bridge  for  the  purpose  of  an  under-grade  crossing,  and  did  noth- 
ing to  induce  plaintiff  to  believe  that  it  was  so  intended,  you  will  find 
•for  the  defendant;  on  the  contrary,  if  you  believe  defendant  constructed 
the  trestle  for  the  purpose  of  an  under-grade  crossing,  and  was  guilty  of 
negligence  in  so  constructing  it  that  contributed  to  plaintiff's  injury,  you 
should  find  for  plaintiff,  unless  you  believe  plaintiff,  by  his  own  want  of 
care,  contributed  to  his  injury." 

The  charge  was  refused,  and  its  refusal  is  assigned  as  error.  We  are 
of  the  opinion  that  the  charge  should  have  been  given.  Article  4170  of 
the  Revised  Statutes  provides  that  every  railway  corporation  "  shall  have 
the  right  to  construct  across,  along,  or  upon  any  stream  of  water,  water- 
course, street,  highway,  plank  road,  turnpike,  or  canal  which  the  route 
of  said  railway  shall  intersect  or  touch;  but  such  corporation  shall  restore 
the  stream,  watercoui-se,  street,  highway,  plank  road,  turnpike,  or  canal 
thus  intersected  or  touched  to  its  former  state,  or  to  such  state  as  not  to 
unnecessarily  impair  its  usefulness,  and  shall  keep  such  crossing  in  repair." 
If  the  ra.ilroad  company  is  to  be  held  bound  to  provide  a  crossing  at  or 
near  the  point  at  which  its  track  intersected  the  road  in  question,  the 
authority  for  so  holding  must  be  found  in  the  article  quoted. 

Was  the  road  a  highway  within  the  meaning  of  the  statute?  "  From 
our  standpoint,  a  highway  may  be  defined  as  a  public  easement,  by  vir- 
tue whereof  every  one  may  pass  and  repass  over  a  particular  strip  of 
land.  Looked  at  from  another  point  of  view,  a  highway  is  a  road  or 
street  maintained  by  the  public  for  the  general  convenience."  9  Am.  and 
Eng.  Encyc.  of  Law,  362;  Kennedy  v.  Williams,  87  N.  C,  6.  Which  is 
the  proper  meaning  of  the  word  as  used  in  our  statute,  it  is  hardly  nec- 
essary to  determine  in  this  case.  The  road  under  consideration  was 
neither  recognized  by  the  Commissioners  Court  nor  maintained  by  the 
county;  nor  in  our  opinion  does  the  evidence  show  a  dedication  by  the 
owners  to  the  use  of  the  public.  There  was  testimony  to  the  effect  that 
the  road  had  been  traveled  by  the  public  for  twenty  years;  but  that  naked 
circumstance  is  not  sufficient  to  show  a  dedication  in  a  country  where 
every  one  feels  himself  at  liberty  to  pass  at  will  over  all  unenclosed  lands. 
Gilder  v.  City  of  Brenham,  67  Texas,  345. 

In  Railway  v.  Bridges,  74  Texas,  520,  we  held,  however,  that  if  such 
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company  should  undertake  to  construct  a  bridge  across  a  road  which  was 
not  a  public  highway,  but  which  was  in  common  use  by  the  public,  it 
would  be  responsible  to  one  who  in  attempting  to  cross  it  should  receive 
an  injury  resulting  from  its  negligent  construction.  The  fact  of  the  con- 
struction of  the  crossing  is  an  implied  invitation  to  the  public  to  use  it; 
and  the  general  rule  applies,  that  any  owner  of  property  who  invites  per- 
sons to  come  upon  it  is  bound  to  take  measures  to  render  the  premises 
reasonably  safe  to  those  who  accept  the  invitation. 

The  road  in  question  was  across  private  property,  which  had  never  been 
granted,  dedicated,  nor  condemned  to  a  public  use,  and  might  have  been 
obstructed  by  the  owners  of  the  land  adjacent  to  the  company's  track 
over  which  it  passed  at  any  time.  The  company  was  not  bound  to  pro- 
vide a  crossing;  and  the  fact  that  it  constructed  no  crossing,  unless  the 
way  under  the  trestle  is  to  be  considered  such,  was  not  conclusive  evi- 
dence that  it  intended  that  such  way  should  be  used  as  a  crossing  for  the 
road.  Even  if  the  evidence  should  be  held  sufiQcient  to  show  that  the 
company  intended  to  make  a  road  under  the  trestle,  it  leaves  a  doubt 
whether  that  way  was  prepared  under  the  middle  span  or  that  under 
which  the  appellee  received  his  injuries.  If  the  way  under  the  middle 
span  was  intended,  the  company  was  not  responsible  for  an  injury  re- 
ceived by  the  appellee  upon  a  way  not  provided  for  travel,  however  in- 
sufficient the  former  may  have  been.  The  issue  whether  or  not  the  com- 
pany had  provided  a  crossing  under  the  northeast  span  of  the  trestle  for 
the  use  of  the  public  should  have  been  distinctly  presented  to  the  jury. 

We  are  also  of  the  opinion,  that  if  the  evidence  showed  negligence  on 
part  of  the  railroad  company,  it  also  showed  negligence  on  part  of  the  ap- 
pellee. We  have  seen  that  the  company  was  not  bound  to  construct  a 
crossing.  If  it  did  provide  the  way  under  the  trestle,  the  question 
whether  it  was  negligent  or  not  would  depend  upon  the  further  question, 
wliether  or  not  its  servants  or  agents  who  did  the  work  should  reasonably 
have  anticipated  such  an  accident  as  in  fact  occurred.  Would  a  prudent 
man  have  foreseen  the  danger  ?  The  appellee  had  passed  under  the  trestle, 
hauling  wood,  before  the  accident  occurred.  He  was  accustomed  to  using 
the  way.  If  the  company's  servants  should  have  foreseen  the  danger, 
for  a  stronger  reason  he  should  have  foreseen  it. 

The  declaration  of  the  witness  Hamilton,  made  immediately  after  the 
accident,  was  that  of  a  mere  bystander  expressing  an  opinion,  and  was 
not  admissible  as  a  part  of  the  res  gestae.     It  was  properly  excluded. 

The  other  questions  presented  by  the  assignments  upon  the  instructions 
need  not  arise  upon  another  trial,  and  will  not  be  discussed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Delivered  May  26,  1892. 
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FmsT  National  Bank  of  Decatur  v.  F.  M.  Houts. 
No.  7486. 

1.  Wrongrful  Seizure  Under  Writ  of  Sequestration  and  of  At- 
tachment.— Cattle  mortaged  to  secure  a  creditor  wore  seized  under  a  writ  of 
sequestration  and  a  writ  of  attachment,  both  sued  out  by  the  creditor.  There 
was  but  one  act  of  seizure  under  both  writs.  Subsequently  the  cattle  were 
turned  over  to  the  trustee  and  sold  for  benefit  of  the  plain tifi*  creditor.  The  de- 
fendant reconvened,  seeking  damages  for  the  wrongful  seizure  under  both  writs : 
Held,  it  can  not  be  affirmed,  that  because  the  property  of  the  defendant  was 
rightfully  subject  to  seizure  by  a  writ  of  sequestration,  and  was  so  seized,  no 
damages  could  be  caused  by  wrongfully  levying  upon  it  at  the  same  time  a  writ 
of  attachment  and  taking  possession  of  and  holding  it  at  the  same  time  wrong- 
fully as  well  as  rightfully. 

2.  Same  ~  Liability  for  Wrongful  Seizure.  — The  court  correctly 
charged,  that  before  recovery  could  be  had  it  mus^  be  shown  that  one  of  the 
writs  was  wrongfully  sued  out.  If  one  of  the  writs  was  rightfully  sued  out  and 
the  other  not,  then  the  damages  for  the  unlawful  seizure  only  should  be  recov- 
ered, if  distinguishable  from  those  arising  from  the  rightful  seizure. 

3.  Same.— As  there  was  but  one  seizure,  and  it  is  not  pretended  that  the  dam- 
age caused  was  distinguishable  so  as  to  be  capable  of  being  parcelled  out  be- 
tween the  two  writs,  the  defendant  (in  reconvention)  must  be  allowed  to  recover 
the  entire  damages,  or  must  be  denied  any;  and  as  the  confusion  resulted  from 
the  plaintlfTs  unlawful  acts,  the  plaintiff  rather  than  the  defendant  should  suf- 
fer the  consequent  loss* 

4.  Unlawful  Levy  of  Attachment  and  Return  of  the  Property.— 
We  do  not  think  that  the  plaintiff  could  relieve  itself  from  damages  resulting 
from  a  wrongful  seizure  under  either  of  the  writs  by  subsequently  turning  the 
property  over  to  the  trustee  and  his  sale  under  the  power,  without  the  consent 
of  the  defendant.  The  court,  therefore,  properly  instructed  the  jury,  that  if 
the  cattle  seized  had  been  turned  over  to  the  trustee,  and  without  consent  of  de- 
fendant, and  sold  by  the  trustee,  they  should  find  for  the  defendant  (in  recon- 
vention) the  difference,  if  any,  between  the  amount  realized  by  the  trust  sale 
and  the  market  value  of  the  cattle. 

5.  Acts  Not  an  Estoppel. — That  the  defendant  aide<l  the  trustee  making 
the  sale,  endeavoring  to  realize  as  much  as  possible  upon  it,  did  not  estop  him 
from  claiming  redress  for  the  unlawful  seizure  before  they  were  turned  over  to 
the  trustee.  Nor  would  defendant's  having  caused  the  cattle  to  be  seized  for  pay- 
ment of  his  taxes  further  afi'ect  his  rights  than  to  charge  him  with  the  taxes  as- 
sumed and  paid  out  of  the  trustee's  sale  of  the  cattle. 

6.  Practice — Parties.— Suit  on  and  to  foreclose  chattel  mortgage  against  a 
principal  and  surety  on  note  declared  on.  The  surety  was  not  served  with  cita- 
tion, nor  named  in  the  judgment.  The  appeal  bond  by  the  plaintiff  did  not  name 
him :    Held^  that  it  will  be  presumed  that  suit  was  dismissed  as  to  the  surety. 

Appeal  from  Wise.     Tried  below  before  Hon.  J.  W.  Patterson. 

Carswell^  Fuller  &  Terrell^  for  appellant. — 1.  Where  a  writ  of  seques- 
tration and  a  writ  of  attachment  are  simultaneously  issued  in  the  same 
cause  and  levied  upon  the  same  property,  in  a  suit  for  damages  for  a 
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wrongful  levy,  it  is  error  for  the  court  to  charge  the  jury,  that  if  either 
writ  is  wrongfully  issued  and  levied  they  may  find  the  damages  occa- 
sioned by  the  levy  of  both  writs. 

2.  The  charge  of  the  court  should  be  predicated  upon  the  case  made 
by  the  evidence,  and  a  charge  otherwise  likely  to  mislead,  which  submits 
an  issue  upon  which  there  is  no  evidence,  is  error.  Dahoney  v.  Allison 
<fe  Moore,  Posey's  U.  C,  112. 

3.  Appellee,  by  expressly  authorizing  appellant  to  pay  a  debt  of  his 
out  of  the  proceeds  of  the  sale  of  the  cattle  by  the  trustee,  is  estopped 
from  charging  appellant  with  a  conversion  of  said  cattle  in  making  such 
sale.     McConnell  v.  The  People,  71  HI.,  481. 

4.  If  appellee  was  present  at  the  sale  of  the  cattle  and  knew  its  pur- 
pose, and  assisted  in  the  same,  and  assented  to  the  passing  of  title  by  the 
same  for  the  purposes  it  was  being  made,  he  is  estopped  from  claiming 
that  such  sale  is  a  conversion  of  the  cattle. 

No  brief  for  appellee  reached  the  Reporter. 

HENRY,  Associate  Justice. — ^This  suit  was  brought  by  the  appellant 
against  F.  M.  Houts,  the  appellee,  and  J.  J.  Long,  upon  three  promissory 
notes,  one  of  which  was  signed  by  both  defendants,  and  the  other  two  by 
Houts  alone. 

The  defendant  Houts  had  executed  a  deed  of  trust  to  secure  said  notes 
upon  all  of  his  graded  shorthorn  and  Hereford  she  cattle  then  on  his 
ranch  in  Wise  County,  consisting  of  about  300  head,  containing  authority 
for  the  trustee,  one  Mayes,  to  take  possession  of  and  sell  the  cattle,  and 
apply  the  proceeeds,  if  said  notes  should  not  be  paid  at  their  maturity. 

At  the  time  of  filing  its  original  petition  the  plaintiff  sued  out  against 
the  defendant  Houts  writs  of  sequestration  and  attachment. 

The  writs  of  sequestration  and  attachment  were  executed  by  the  same 
ofl3cer,  and  by  one  and  the  same  act. 

A  levy  upon  192  head  of  graded  cattle,  besides  a  lot  of  horses  and 
thoroughbred  cattle,  was  endorsed  by  the  sheriff  upon  the  writ  of  attach- 
ment, and  he  endorsed  upon  the  writ  of  sequestration  a  levy  upon  182 
head  of  graded  cattle. 

Both  endorsements  referred  to  the  same  lot  of  graded  cattle. 

There  were  other  liens  in  favor  of  other  parties  upon  the  graded  cattle 
and  the  horses,  which  it  is  not  necessary  to  specifically  describe. 

All  of  the  property  seized  by  virtue  of  the  writs  was  taken  into  his 
actual  possession  by  the  sheriff,  and  none  of  it  was  replevied. 

The  defendant  Long  does  not  appear  to  have  been  cited.  He  never 
appeared,  and  no  mention  was  made  of  him  in  the  final  judgment  or  else- 
where in  the  record,  except  in  the  original  petition,  until  the  assignment 
of  errors. 
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The  defendant  Houts  answered,  and  pleaded  in  reconvention  for  the 
recovery  of  damages,  actual  and  exemplaiy,  on  account  of  the  writs  of 
sequestration  and  attachment. 

The  cause  was  tried  with  a  jury,  and  they  returned  a  verdict  in  favor 
of  the  plaintiff  for  a  balance  due  upon  its  note  for  $1269.97,  and  in  favor 
of  the  defendant  Houts  upon  his  reconvention  for  $1785  actual  damages. 

After  the  levy  was  made  the  parties  made  a  settlement  about  the  thor- 
oughbred cattle,  in  regard  to  their  value  and  disposition,  as  well  as  the 
defendant's  claim  for  damages  in  respect  to  the  levy  upon  them,  under 
which  they  were  released  from  the  levy  and  eliminated  from  the  suit. 

Tlie  liorses  were  subject  to  a  deed  of  trust  in  favor  of  a  third  party, 
and  they  were  delivered  by  the  sheriff  to  the  trustee  in  that  instrument, 
and  sold,  and  the  proceeds  of  the  sale  were  appropriated  by  him  to  the 
debts  for  which  they  were  mortgaged. 

The  sheriff  likewise  delivered  the  graded  cattle  to  the  trustee  named  in 
tlie  mortgage  upon  them  made  to  the  plaintiff  bank,  and  they  were  sold 
by  the  trustee  in  pui*suance  of  the  terms  of  that  instrument,  and  the  pro- 
ceeds of  the  sale  were  paid  to  plaintiff  and  credited  upon  its  notes  against 
the  defendant  Houts. 

The  sheriff,  when  he  made  the  levy,  took  the  cattle  into  his  actual 
possession,  and  caused  them  to  be  removed  to  another  place. 

Before  the  sales  were  made  by  the  trustees,  the  sheriff,  by  the  direction 
of  the  plaintiff,  released  the  levies  and  delivered  the  proi)erty  to  them  so 
that  they  could  sell  it  under  their  powers. 

On  the  day  of  the  sale  of  the  graded  cattle,  and  before  they  were  sold, 
the  assessor  of  taxes,  at  the  instance  of  Houts,  levied  upon  them  for  his 
taxes.  They  were  released  before  they  were  sold,  upon  the  plaintiff's  as- 
suring the  payment  of  the  taxes,  which  it  did  at  the  instance  and  request 
of  Houts,  who  owed  them. 

There  was  some  conflict  in  the  evidence  as  to  whether  or  not  Houts 
consented  to  the  release  of  the  property  by  the  sheriff  for  the  purpose  of 
its  sale  by  the  trustees.  It  is  contended  by  the  appellant,  that  some  cir- 
cnmstances  in  evidence  tend  to  show  that  he  did  so  consent.  His  having 
done  so  was  expressly  denied  by  both  Houts  and  the  sheriff. 

The  evidence  unequivocally  shows  that  Houts  was  present  at  the  sale, 
and  gave  both  advice  and  assistance  in  conducting  it,  so  as  to  make  the 
property  bring  the  best  price,  and  that  he  made  then  no  objection  to  the 
sale,  except  with  regard  to  the  last  lot  of  the  cattle  that  was  sold,  and  in 
that  instance  he  objected  only  upon  the  ground  that  that  lot  of  the  cattle 
was  mortgaged  to  another  party,  and  was  not  included  in  the  mortgage  to 
the  plaintiff. 

The  evidence  as  to  whether  or  not  any  of  the  property  sold  by  the 
trustees  brought  its  fair  market  value  was  conflicting.  The  defendant  in- 
ti-oduced  some  evidence  to  the  effect  that  none  of  it  brousrht  such  value. 
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The  charge  of  the  court  correctly  eliminated  the  thoroughbred  cattle, 
which  were  levied  upon  by  the  attachment  alone,  from  the  considerati(Hi 
of  the  jury  on  the  issue  of  damages. 

In  regard  to  the  hoi"ses,  the  court  charged  as  follows: 

*'  If  the  jury  believe  that  prior  to  the  levy  of  the  plaintiffs  attachment 
on  the  14  head  of  horses,  the  defendant  executed  the  deed  of  trust  to  Mar- 
tin; that  at  the  time  of  the  levy  the  debts  were  unpaid,  and  the  mort- 
gage was  in  force;  that  one  of  the  owners  of  one  of  the  secured  debts 
demanded  of  the  trustee  that  he  should  proceed  to  sell  the  property  in 
pursuance  of  the  authority  conferred  upon  him;  that  after  the  levy  the 
plaintiff  caused  the  horses  to  be  turned  over  to  Martin  to  be  sold  by  him, 
and  that  he  did  sell  them  as  such  trustee,  then  the  defendant  can  not  re- 
cover .anything  on  account  of  the  levy  upon  said  horses." 

There  was  no  controversy  about  the  proof  of  the  facts  here  referred  to 
as  forbidding  a  recovery  by  the  defendant  of  damage  on  account  of  the 
levy  upon  the  horses. 

The  court  gave  upon  this  issue  a  further  charge,  of  which  appellant 
complains  on  the  ground  that  "  the  charge  of  the  court  should  be  predi- 
cated upon  the  case  made  by  the  evidence,  and  a  charge  otherwise  likely 
to  mislead,  which  submits  an  issue  upon  which  there  is  no  evidence,  is 
error." 

The  charge  here  complained  of  reads  as  follows: 

"  If,  on  the  other  hand,  you  do  not  believe  that  the  horses,  after  being 
levied  on,  were  turned  over  to  said  Martin  to  be  by  him  sold  under  said 
deed  of  trust,  or  if  you  do  not  believe  that  the  deed  of  tinist  was  signed 
by  the  defendant,  and  that  the  same  was  still  unsatisfied  at  the  time  said 
horses  were  turned  over,  and  that  the  defendant  was  then  indebted  to  J. 
Ullmann  &  Co.,  and  that  the  said  Martin  was  called  upon  by  a  member 
of  said  firm  of  Ullman  <fe  Co.  to  advertise  and  sell  said  horses  under  said 
deed  of  trust;  and  if  you  believe  and  find  the  attachment  was  wrongfully 
sued  out,  and  you  believe  the  said  horses  and  mules  were  sold  by  the  said 
Martin,  and  the  proceeds  arising  from  said  sale  were  applied  by  said  Mar- 
tin to  the  payment  of  said  debts  due  by  said  Houts,  and  that  the  said 
horses  when  so  sold  brought  less  than  their  fair  market  value;  then  you 
will  find  for  the  defendant  the  difference  between  the  fair  market  value 
and  the  price  for  which  they  sold,  with  8  per  cent  interest  thereon  from 
date  of  said  sale." 

The  whole  charge  relating  to  the  issue  should  be  kept  in  view,  and  it 
was  unquestionably  as  favorable  to  the  plaintiff  as  it  was  possible  to  make 
it.  It  was,  in  effect,  a  charge  to  find  in  his  favor  on  that  branch  of  the 
case,  and  left  nothing  for  the  jury  to  consider  on  defendant's  claim  for 
damages  but  the  levies  upon  the  graded  cattle. 

The  appellant  assi  ns  error  upon  the  court's  having  given  the  following 
charges: 
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**If  you  believe  from  the  evidence  that  the  plaintiff  wrongfully  sued 
out  and  levied  either  the  writ  of  sequestration  or  attachment  upon  the 
defendant's  horses  and  cattle,  and  that  the  defendant  on  account  of  said 
levies  sustained  actual  damages,  you  will  find  for  the  defendant  the  ac- 
tual damages  he  thereby  sustained;  and  in  determining  the  damages,  if 
any,  that  the  defendant  may  be  entitled  to,  you  will  look  to  the  evidence 
and  this  charge."  And  again:  "If  you  believe  and  find  from  the  evi- 
dence that  either  the  writ  of  attachment  or  sequestration  was  wrongfully 
sued  out  and  levied  upon  defendant's  property,  and  you  further  believe 
the  affidavits  for  said  writs  were  wrongfully  sued  out  and  levied,  and  that 
the  same  was  also  sued  out  maliciously  and-  without  probable  cause,  you 
may  find  in  addition  to  actual  damages,  if  any  found,  for  defendant,  ex- 
emplary damages  in  any  sum  not  to  exceed  the  sum  sued  for."  And 
again:  **  In  order  for  defendant  to  recover  damages,  the  burden  of  proof 
is  upon  him  to  show  by  a  preponderance  of  evidence  that  the  writs,  or 
one  of  them,  was  wrongfully  sued  out;  that  is,  defendant  must  show  that 
the  facts  stated  in  the  affidavit  for  the  writs,  or  for  one  of  them,  are  not 
true." 

And  also  for  refusing  to  give  the  following  charge  at  the  request  of 
the  plaintiff: 

^*  Before  you  can  find  for  the  defendant  on  his  claim  for  damages  by 
reason  of  the  alleged  levy  upon  the  gi*aded  she  cattle  in  question,  you 
must  find  from  the  evidence  that  both  the  writ  of  sequestration  and  the 
writ  of  attachment  were  wrongfully  sued  out;  and  the  burden  of  proof 
is  on  the  defendant  Houts  to  show  by  a  preponderance  of  testimony  that 
said  writs  were  so  wrongfully  sued  out." 

The  requested  charge  should  not  have  been  given.  As  we  have  seen, 
the  court  by  other  charges  had  so  instructed  the  jury  that  they  could  not 
fail,  upon  the  undisputed  evidence,  to  find  in  favor  of  the  plaintiff  in 
regard  to  the  seizure  of  the  horses  and  the  thoroughbred  cattle.  The 
graded  cattle  were  the  only  property  levied  upon  under  the  writ  of  se- 
questration. They  were  also  levied  upon  under  the  writ  of  attachment, 
and  they  were  the  only  property  seized  under  both  writs.  There  was 
but  one  act  of  seizure,  and  there  is  nothing  in  the  evidence  to  apply  the 
damage  to  one  writ  rather  than  the  other. 

It  can  not  be  truly  affirmed  that  because  the  property  of  the  defendant 
was  rightfully  subject  to  seizure  by  a  writ  of  sequestration,  and  was  so 
seized,  no  damage  could  be  caused  by  wrongfully  levying  upon  it  at  the 
same  time  a  writ  of  attachment,  and  taking  possession  of  and  holding  it 
at  the  same  time  wrongfully  as  well  as  rightfully. 

The  conditions  of  the  bonds  required  to  replevy  the  property  under 
the  two  writs  are  not  the  same  in  every  respect. 

The  court  correctly  charged,  that  before  the  defendant  could  recover  at 
all,  it  must  appear  that  one  of  the  writs  was  wrongfully  sued  out.     If 
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either  of  them  was  sued  out  maliciously,  as  well  as  wrongfully,  the  right 
to  recover  exemplary  damages  existed. 

It  is  true  that  if  one  of  the  writs  was  rightfully  and  the  other  one 
wrongfully  sued  out,  and  the  damage  caused  was  distinguishable,  then 
only  that  caused  by  the  wrongful  one  was  recoverable. 

In  this  case  it  can  not  be  perceived  why  one  of  the  writs  would  not 
have  protected  the  plaintiffs  rights  with  regard  to  the  graded  cattle,  and 
we  can  see  no  justification  for  the  levy  of  both.  As  there  was  but  (me 
seizure,  and  it  is  not  pretended  that  the  damage  caused  was  distinguish- 
able so  as  to  be  capable  of  being  parcelled  out  between  the  two  writs,  the 
defendant  must  be  allowed  to  recover  the  entire  damage  or  he  must  be 
denied  any;  and  as  the  confusion  resulted  from  the  plaintiff's  unlawful 
act,  it,  rather  than  the  defendant,  should  suffer  the  consequent  loss,  if 
there  was  any. 

The  record  does  not  show  whether  the  verdict  for  damages  was  based 
upon  the  levy  of  both  writs  or  of  one  only,  nor  if  upon  one  idone,  upon 
which  one. 

When  the  whole  of  the  charges  given  and  refused  are  considered,  we 
do  not  think  that  a  reversible  error  was  committed. 

It  is  contended,  that  "  the  court  erred  in  charging  the  jury,  that  if  the 
cattle  levied  upon  were  by  direction  of  the  plaintiff  turned  over  to  L.  C. 
Mayes  as  trustee,  without  the  consent  of  defendant  Houts,  and  that  said 
Mayes  sold  them  and  applied  the  proceeds  as  provided  in  said  trust  deeds, 
then  they  should  find  for  defendant  as  damages  the  difference  between 
the  market  value  of  said  cattle  at  said  time,  and  the  proceeds  thereof 
credited  on  defendant's  notes." 

And  in  refusing  to  charge  them  as  follows: 

^^  If  you  believe  from  the  evidence  that  the  cattle  levied  upon  herein 
by  the  writs  of  sequestration  and  attachment  were  by  the  sheriff,  at 
plaintiff's  instance,  released  from  said  writs,  turned  over  to  L.  C.  Mayes, 
the  trustee  in  said  mortgages,  and  that  they  were  the  cattle  described  in 
said  moiigages,  and  that  Mayes  advertised  and  sold  said  cattle  aci^ording 
to  the  provisions  of  said  mortgages,  and  applied  the  proceeds  to  the  pay- 
ment of  the  debts  sued  on  and  secured  by  said  mortgages,  and  that  de- 
fendant Houts  was  present  when  they  were  so  released  and  turned  over 
and  sold,  and  made  no  objection  to  the  same,  then  you  will  find  for  the 
plaintiff  upon  the  question  of  convereion  of  said  cattle." 

We  do  not  think  that  the  plaintiff  could  relieve  itself  from  damages  re- 
sulting from  a  wrongful  seizure  of  the  cattle  under  either  of  the  writs, 
by  subsequently  turning  them  over  to  the  trustee,  and  their  sale  by  him 
under  his  power,  without  the  consent  of  Houts.  The  mere  failure  of 
Houts  to  object  would  not  make  the  original  unlawful  act  a  lawful  one. 
The  plaintiff  had  the  right  to  require  the  trustee  to  sell  the  property  ac- 
cording to  the  terms  of  the  deed  of  trust,  but  it  had  no  right  to  cause  it 
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to  be  f!]*st  unlawfully  seized  by  the  sheriff,  and  then  to  be  by  him  turned 
over  to  the  trustee.  Such  a  wrong  may  properly  be  treated  as  afifecting 
the  entire  transaction,  and  we  can  not  say  that  the  rule  for  estimating 
the  damage  applied  in  the  charge  of  tlie  court  waa  not  the  proper  one  for 
such  unlawful  conversion  of  the  .property.  The  mere  presence  of  Houts 
at  the  sale  without  objecting,  and  his  other  acts  tending  to  make  the 
property  bring  its  full  value,  should  not  be  construed  to  his  prejudice. 
The  plaintiff  was  not  induced  to  alter  its  own  position  thereby,  nor  was 
it  prejudiced  to  any  extent  On  the  contrary,  it  seems  that  the  plaintiff 
was  benefited  by  the  pi*esence  of  Houts  at  tlie  sale  and  his  conduct  there. 
If  the  cattle  were  going  to  be  sold  under  circumstances  that  would  con- 
vey to  the  purchaser  the  title  to  them,  it  was  sensible  and  commendable, 
as  well  as  just,  in  Houts  to  so  conduct  himself  as  to  make  the  property 
bring  its  full  value. 

The  conduct  of  Houts  in  favoring  the  seizure  of  the  cattle  by  the  tax 
collector,  and  in  advising  the  payment  of  the  tax  by  the  plaintiff,  should 
not  have  been  permitted  to  affect  the  decision  of  the  case  further  than 
was  done.  Houts  thereby  became  liable  to  account  to  the  plaintiff  for  tlie 
amount  paid  to  satisfy  the  taxes,  and  it  was  allowed  to  it  in  the  judgment. 

The  court  properly  refused  to  give  to  the  jury  the  charge  upon  that 
issue  that  was  requested  by  the  plaintiff. 

The  appellant  assigns  error  upon  the  failure  of  the  court  "  to  try  the 
<;ase  and  render  judgment  finally  disposing  of  the  same  as  to  the  defend- 
ant Long." 

The  appellant  having  failed  to  show  that  it  ever  caused  Long  to  be 
cited,  or  that  he  ever  voluntarily  appeared,  and  it  not  having  taken  any 
judgment  against  him,  and  not  having  joined  him  in  its  appeal,  we  are 
left  to  presume  that  it  had  discontinued  its  cause  as  to  him.  If  it  was 
seeking  a  judgment  against  him,  it  should  have  brought  that  fact  to  the 
attention  of  the  District  Court  in  some  way,  in  addition  to  merely  men- 
tioning him  as  one  of  the  defendants  in  its  petition.  An  error  in  failing 
to  render  a  proper  judgment  as  to  him  would  not  necessarily  lead  to  a  re- 
versal of  the  Judgment  as  to  the  defendant  Houts. 

The  judgment  is  affirmed. 

Affirmed. 

Delivered  May  26,  1892. 
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R.  GiLMOUR   ET   AL   V.  OtTO   HeINZB   ET   AL. 

No.  7221. 

1.  Evidence— Acts  and  Declarations  of  Agent.— See  facts  Bbowing 
the  connection  of  an  agent  with  the  business  of  his  principal,  touching  the  stock 
of  merchandise  seized  while  in  possession  of  such  agent,  such  as  to  render  the 
acts  and  declarations  of  the  agent  at  and  before  the  levy  admissible  against  his 
principal  in  a  trial  of  the  right  of  property  in  the  stock. 

2.  Evidence  —  Kind  of  Stock.— In  trial  of  right  of  property  in  a  stock 
of  merchandise  seized  at  Paris,  Texas,  the  claimanl,  in  whose  possession  it  was 
when  seizeil,  claiming  to  have  bought  the  stock  at  Texarkana  for  the  purpose  of 
setting  up  a  retail  store,  it  was  competent  for  an  experienced  merchant,  who  had 
examined  the  stock,  to.  testify  to  such  examination,  and  to  state  that  it  was  in 
certain  respects  named  by  him  not  of  the  amount  and  character  usually  carried 
by  a  retail  dealer  at  the  place. 

3.  Hotel  Regrister.— The  claimant  had  testified  to  his  being  at  Paris  ten 
times  during  July  and  August,  1887.  There  was  a  question  raised  as  to  his 
identity.  He  never  had  charge  of  the  business,  nor  did  he  appear  on  the  trial. 
Held^  it  was  competent  to  exhibit  in  evidence  the  hotel  register  of  the  house  at 
which  his  depositions  stated  he  had  stopped  when  at  Paris.  The  registry  did 
not  show  the  name  of  the  claimant. 

4.  Practice  in  Trial  of  Bight  of  Property.- No  question  having  been 
made  in  the  pleadings  or  otherwise  as  to  the  regularity  of  the  writs  of  attach- 
ment under  which  the  seizure  was  made,  it  was  not  necessary  to  submit  to  the 
jury  the  existence  of  the  writ,  or  debt  supporting  it. 

5.  Measure  of  Damages.— The  measure  of  damages  for  goods  seized  and 
claimed  adversely  to  the  defendant  in  the  writ  under  which  seizure  is  made,  is 
the  value  at  the  seizure,  and  8  per  cent  interest  from  date  of  seizure. 

Appeal  from  Lamar.     Tried  below  before  Hon.  E.  D.  McClellan. 

H.  D.  McDonald^  for  appellants.  —  1.  The  court  erred  in  admitting^ 
over  the  objection  of  defendant,  the  testimony  of  G.  S.  Baldwin  and  J* 
G.  Dudley  as  to  the  acts  and  declarations  of  J.  L.  Gait,  because  said  acts 
and  declarations  were  not  made  within  the  scope  of  the  agency  of  the  said 
Gait,  and  such  evidence  was  therefore  mere  hearsay  and  was  not  binding 
on  the  defendant.  Story  on  Agency,  sees.  134,  136,  137;  2  Whart.  Ev., 
sees.  1173,  1174,  1178,  1180. 

2.  The  testimony  of  Wortham,  Hensley,  and  the  hotel  register,  as  com- 
plained  of  [see  opinion],  conduced  to  prove  no  pertinent  hypothesis,  was 
therefore  irrelevant,  and  its  admission  erroneous  and  strongly  calculated 
to  prejudice  the  rights  of  defendant.     1  Whart.  Ev.,  sec.  20,  et  seq. 

Dudley  &  Moore  and  Cranford  &  Oranford^  for  appellees,  cited  McAl- 
pin  V.  Cassidy,  17  Texas,  466;  Tuttle  v.  Turner,  28  Texas,  759;  Merri- 
man  v.  Fulton,  29  Texas,  97;  Whart.  Ev.,  sees.  1171,  1173;  1  Greenl. 
Ev.,  sec.  113;  Wright  v.  Linn,  16  Texas,  35;  Burch  v.  Smith,  15  Texas, 
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219;  Livingstone  v.  Wright,  68  Texas,  706;  Railway  v.  Leak,  64  Texas, 
654;  Denham  v.  Lumber  Co.,  78  Texas,  78. 

FISHER,  Judge,  Section  B. — This  was  a  trial  of  the  right  of  property 
under  the  statute,  between  appellant  R.  Gilmour  and  appellees,  as  attach- 
ing creditors  of  Munzesheimer  <fe  Klein,  of  a  stock  of  goods,  resulting 
in  a  verdict  and  judgment  for  appellees  against  Gilmour  and  the  sureties 
on  his  claimant's  bond. 

Under  the  issues  formed  and  made  up  under  the  direction  of  the  court, 
appellees  charged,  that  the  goods  levied  upon  by  their  writs  of  attach- 
ments were  at  tho  time  the  property  of  Munzesheimer  &  Klein,  and  sub- 
ject to  the  levy;  that  if  the  goods  so  levied  upon  were  ever  transferred 
by  Munzesheimer  <fe  Klein  to  the  claimant,  it  was  when  they  were  largely 
in  debt  and  in  failing  circumstances,  and  with  the  purpose  and  intent  of 
defrauding  their  creditors,  and  that  Gilmour  had  notice  of  such  fraudu- 
lent intent. 

The  claimant  alleges,  that  the  goods  were  at  the  time  of  levy  his  prop- 
erty, and  were  not  liable  for  the  debts  of  Munzesheimer  <fe  Klein,  and  not 
subject  to  the  levy  of  the  writ  of  attachment.  That  he  bought  the  goods 
in  July  and  August,  1887,  from  Munzesheimer  &  Klein,  in  good  faith, 
for  a  valuable  consideration,  and  in  due  course  of  trade,  without  any 
knowledge  that  Munzesheimer  &  Klein  were  largely  indebted  or  in  fail- 
ing circumstances;  denied  that  Munzesheimer  &  Klein  sold  said  goods 
for  the  purpose  or  with  the  intent  of  defrauding  their  creditors;  and  if 
they  had  any  such  purpose  it  was  not  known  to  Gilmour.  That  Mun- 
zesheimer <fe  Klein  were  wholesale  dealers,  and  that  he  purchased  the 
stock,  which  was  less  than  one- tenth  of  the  entire  stock  of  Munzesheimer 
A  Klein,  for  the  purpose  of  opening  a  retail  store. 

The  first  error  assigned  is,  that  the  trial  court,  over  the  objections  of 
appellants,  admitted  the  testimony  of  witnesses  Baldwin  and  Dudley  as 
to  the  acts  and  declarations  of  J.  L.  Gait.  They  object  to  this  evidence, 
because  the  declarations  of  Gait  were  not  made  within  the  scope  of  his 
agency,  and  such  evidence  therefore  was  hearsay. 

It  was  admitted  that  Gait  was  the  agent  of  the  claimant  Gilmour  at  the 
time  of  the  levy,  and  was  in  charge  of  the  store  house  and  had  possession 
of  the  goods  at  the  time  as  the  agent  of  Gilmour.  Witness  Baldwin  was 
the  officer  who  made  the  levy,  and  witness  Dudley  was  one  of  the  at- 
torneys for  appellees  when  the  levy  was  made.  The  testimony  objected  to 
is  to  the  effect,  that  the  witnesses  went  to  the  store  house  where  the  goods 
were  in  order  to  make  the  levy.  Tliey  found  the  house  locked,  and  then 
went  in  search  of  Gait  and  found  him  at  the  Lamar  Hotel,  and  explained 
their  business  to  him,  and  demanded  admission  to  the  store  in  which  the 
goods  were  in  order  to  make  a  levy.  That  Gait  refused  at  first  to  open 
the  door,  saying  he  held  the  goods  for  Gilmour,  and  asked  time  to  con- 
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suit  a  lawyer.  The  witne^es  agreed  to  give  him  a  half-hour  to  consult  a 
lawyer;  that  Gait  asked  for  an  hour,  which  they  refused  to  give.  He 
then  went  off,  and  shortly  afterwards  witnesses  walked  down  to  the  store 
and  found  the  front  door  locked  and  Mr.  Gait  in  the  store  engaged  in 
erasing  marks  off  dry  goods  boxes  with  an  eraser,  such  as  is  commonly 
used  by  merchants.    The  name  he  was  erasing  was  Munzesheimer  &  Klein. 

It  further  appears  from  the  evidence,  that  one  S.  Zuckerman  leased  the 
building  in  which  the  goods  were  stored  for  Gilmour;  that  Zuckerman 
bought  the  goods  from  Munzesheimer  <fe  Klein  for  Gilmour,  and  executed 
Gilmour's  notes  for  the  goods,  and  then  he  had  the  goods  shipped  to  Paris. 
Witness  Zuckerman,  for  claimant,  further  testified,  that  he  paid  the  first 
installment  of  the  attorney  fee  for  defending  this  case;  that  he  paid  it  for 
Gilmour;  that  the  balance  of  the  fee  was  paid  by  Gait.  Gait  had  charge 
of  the  business;  that  he  instructed  Gait  to  erase  the  names  off  the  boxes. 
Under  these  facts  the  acts  and  declarations  of  Gait  were  admissible  as  tes- 
tified to  by  witnesses  Baldwin  and  Dudley. 

Witness  Wortham  was  permitted  to  testify,  over  the  objection  of  ap- 
pellants, that  the  amount  of  ribbons  in  the  stock  levied  upon  was  not  of 
the  amount  and  character  usually  carried  by  a  retail  house  in  Paris.  This 
was  objected  to,  because  the  evidence  was  irrelevant.  The  testimony  of 
the  claimant  shows  that  the  goods  were  purchased  by  him  for  the  purpose 
of  establishing  a  retail  store  in  Paris.  It  appears  that  witness  Wortham 
was  an  old  experienced  merchant  in  Paris,  and  had  examined  and  knew 
the  stock  of  goods  in  controversy.  We  think  the  evidence  was  prop- 
erly admitted. 

Witness  Hensley  testified  that  occupation  license  for  R.  Gilmour  was 
taken  out  October  4,  1887,  and  expired  January  1,  1888,  and  was  taken 
out  by  Gait.  This  testimony  was  objected  to  as  irrelevant.  It  is  appar- 
ent from  the  record  that  one  of  the  contentions  urged  by  appellees  was 
that  Gilmour  never  in  fact  purchased  the  goods.  This  evidence  was  ad- 
missible as  a  circumstance  tending  to  show  that  fact,  and  further,  of  Gait's 
connection  with  the  goods. 

The  hotel  register  of  the  Lamar  Hotel  was  introduced  by  appellees  for 
the  purpose  of  showing  that  the  name  of  R.  Gilmour  did  not  appear 
thereon.  This  was  objected  to  as  irrelevant.  The  objection  was  over- 
ruled. Gilmour,  by  deposition,  had  testified  that  he  had  been  in  Paris 
as  often  as  ten  times.  Zuckerman,  his  witness,  testified  that  Gilmour 
had  been  in  Paris  several  times  in  the  months  of  August  and  September, 
1887,  and  stopped  at  the  Lamar  Hotel.  The  hotel  register  was  introduced 
in  rebuttal.     It  was  admissible. 

The  fifth  assignment  reads,.  '*  The  court  erred  in  not  submitting  to  the 
jury  the  question  as  to  whether  the  plaintiffs  had  debts  against  Munzes- 
heimer <fe  Klein,  or  had  any  attachments  levied  on  the  property  in  con- 
troversy." 
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The  claimant,  in  his  afiQdavit,  admits  that  the  writs  of  attachment  were 
levied  on  the  goods  in  controversy,  and  the  record  shows  that  such  ad- 
mission was  also  made  by  the  claimant  on  the  trial  of  the  case.  It  also  ap- 
pears that  the  appellees,  in  the  trial  below,  introduced  in  evidence  judg- 
ments against  Munzesheimer  <&  Klein.  There  was  no  issue  made  as  to  the 
levy  of  the  attachments  and  the  debts  of  appellees  against  Munzesheimer 
&  Klein.  It  was  not  necessary  that  the  court  should  have  presented  these 
issues  to  the  jury.  Livingstone  v.  Wright,  68  Texas,  706;  Denham  v. 
Lumber  Co.,  73  Texas,  78. 

"We  have  examined  the  charge  of  the  court  with  reference  to  the  sixths 
seventh,  and  eighth  assignments  of  errors,  and  taking  the  charge  as  a 
whole,  we  think  no  error  was  committed  in  the  respect  complained  of. 

The  ninth  assignment  of  error  complains  of  that  part  of  the  charge  of 
the  court  that  instructs  the  jury,  "If  they  find  from  the  evidence  that 
R.  Gilmour  did  not  purchase  the  goods  in  controversy  from  Munzes- 
heimer <fe  Klein,  either  by  himself  or  by  his  agent,  then  you  will  return 
a  verdict  as  instructed  in  number  6  of  the  foregoing  instructions."  Charge 
number  6  gives  the  jury  a  fonn  of  verdict  for  plaintiffs,  if  they  so  find. 
The  objection  urged  by  appellant  to  the  charge  is,  that  Gilmour,  in  his 
issues,  only  claimed  to  have  bought  a  part  of  the  goods  from  Munzes- 
heimer <fe  Klein.  The  testimony  of  the  claimant  is,  that  he  purchased  the 
goods  in  controversy  from  Munzesheimer  &  Klein.  The  evidence  is  satis- 
factory upon  the  point  that  these  goods  came  from  Munzesheimer  &  Klein. 
There  was  no  error  in  the  charge. 

Appellants  insist  that  the  court  erred  in  the  sixth  subdivision  of  its 
charge,  in  instructing  the  jury  to  find  the  value  of  the  goods  at  the  time 
of  the  levy,  instead  of  at  the  date  of  the  execution  of  the  claim  bond. 
There  was  no  error  in  this  charge.  It  gave  the  correct  rule  in  ascertain- 
ing tiie  value  of  the  property.  Ratcliff  v.  Hicks,  23  Texas,  174;  Wright 
V.  Henderson,  12  Texas,  44. 

We  find  no  error  in  the  record,  and  conclude  the  judgment  should  be 
affirmed,  and  so  report  it. 

Jffirmed 

Adopted  May  31,  1892. 
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The  First  National  Bank  of  Colorado  v.  N.  B.  Brown. 
|i    87  NO.  7203. 

1.  Possession  as  Evidence  of  Ownejrship.  — Where  plaintiff  was  in 
actual  possession  of  a  stock  of  cattle,  and  a  part  of  tbem  were  seized  and  con- 
verted without  any  right,  it  was  proper  to  charge  the  jury,  ^^  that  the  defendant 
not  having  shown  any  right  to  or  interest  in  the  cattle  in  controversy,  can  not 
question  the  plaintiff's  right  of  possession  of  said  cattle,  if  they  found  plaintiff 
had  such  possession." 

2.  Actual  Possession  of  Cattle.—See  facts  held  sufficient  to  show  lawful 
possession  of  a  stock  of  cattle  on  the  range  by  a  purchaser,  but  whose  evidence 
of  purchase  was  not  recorded. 

3.  Practice — Proof  by  Plaintiff  .—Plaintiff  having  alleged  ownership  and 
possession  as  against  defendant,  who  exhibited  no  claim,  was  entitled  to  recover 
upon  proving  such  possession ;  that  on  his  purchase  of  the  cattle  he  took  a  bill 
of  sale,  would  not  require  the  production  of  such  bill  of  sale  in  order  to  recover. 

4.  Immaterial  Allegation.— In  personal  action  for  taking  and  conversion 
-of  personal  property,  the  allegation  of  the  county  where  the  trespass  was  made 
is  immaterial;  e.  g.,  allegation  that  cattle  were  taken  in  Yoakum  County,  held 
immaterial  that  the  taking  was  shown  to  have  been  in  Gaines  County. 

5.  Verdict  Excessive.— See  facts  not  supporting  a  verdict  for  taking  350 
head  of  cattle,  for  which  reason  case  is  reversed. 

Appeal  from  Martin.   Tried  below  before  Hon.  Wm.  Kennedy. 

This  was  an  action  by  appellee  in  the  District  Court  of  Martin 
County,  against  Karr,  the  sheriff  of  said  county,  the  First  National  Bank 
of  Colorado,  its  president  Scott,  and  its  agent  Smoot,  for  damages  for 
the  unlawful  seizure  and  conversion  of  350  head  of  cattle  in  Yoakum 
County,  of  which  cattle  plaintiff  alleged  '*  he  was  the  legal  and  equitable 
owner,"  and  of  which  he  was  in  the  actual  and  exclusive  possession.  In 
another  count  plaintiff  alleges  that  the  cattle  had  been  seized  under  an 
attachment  directed  to  the  sheriff  of  Martin  County  in  an  action  by  the 
said  First  National  Bank  against  W.  L.  Purcell  et  al. ;  that  the  cattle  were 
seized  by  said  sheriff  under  direction  of  Scott  and  Smoot,  and  in  Yoakum 
County,  outside  the  jurisdiction  of  said  sheriff,  etc. 

The  defendant  pleaded  a  general  denial. 

The  testimony  was  as  follows: 

N.  B.  Brown,  the  plaintiff,  testified:  "  I  am  the  plaintiff;  *  ♦  *  live 
in  Jones  County,  Texas.  Know  the  cattle  described  in  petition.  I  owned 
them  and  had  tbem  in  my  possession  in  Yoakum  County  from  April  23, 
1888,  until  they  were  taken  by  the  defendants,  which  was  done  with- 
out my  consent.  I  owned  450  head  of  cattle  in  the  brands  described 
in  the  petition.  I  was  not  in  person  present  at  the  ranch,  but  had  said 
cattle  in  Yoakum  County  through  employes,  whose  business  it  was  to  at- 
tend to  the  pumps  and  keep  the  cattle  rounded  in  at  the  well,  where 
they  were  watered  by  wind  mill.    I  had  old  man  Perry  Chapman  and 
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Warren  Harrington  employed  for  this  purpose.  I  now  (September  21, 
1889)  have  only  100  head  of  said  cattle  left." 

On  cross-examination:  "  I  bought  the  cattle  in  controversy  in  April, 
1888,  through  E.  D.  Harrington,  my  agent.  A  bill  of  sale  in  writing  was 
taken,  and  I  paid  for  the  cattle.  The  cattle  were  to  be  delivered  to  me 
at  the  H  Ranch,  in  Yoakum  County.  E.  D.  Harrington  was  to  receive 
the  cattle  for  me,  and  he  went  up  to  the  well  in  Yoakum  County,  where 
the  cattle  were  delivered  to  him  for  me.  Marks  and  brands  were  not 
recorded  until  to-day;  were  never  recorded  in  Howard  County." 

S.  M.  Karr  testified:  '^  That  he  is  one  of  the  defendants,  and  knew  the 
cattle  in  controvei'sy.  That  he  had,  at  the  instance  of  his  codefendant 
Scott,  employed  Robert  Lynch  and  Robert  Wiley  to  go  and  gather  and 
bring  said  cattle  to  Marienfield.  That  in  June,  1888,  said  Lynch  and 
Wiley  went  after  the  cattle  described  in  plaintiffs'  petition,  and  in  the 
latter  part  of  said  month  returned  with  ninety-seven  or  ninety-nino  head 
of  said  cattle,  which  they  delivered  to  defendant  Scott  at  Marienfield.  In 
July,  1888,  Lynch  and  Wiley  delivered  to  said  Scott  144  head  more  of 
said  cattle.  All  of  the  cattle  so  delivered  were  placed  in  the  cars  by 
Scott  and  shipped  out  of  the  county.  The  First  National  Bank  of  Colo- 
rado paid  Lynch  and  Wiley  for  their  services.  The  defendants  Scott  and 
Smoot  were  and  are  president  and  cashier  of  said  bank  respectively.  The 
defendants,  tlie  First  National  Bank  of  Colorado,  W.  Scott,  and  H.  B. 
Smoot,  agreed  in  writing  to  indemnify  and  save  witness  from  all  costs 
and  damages  tliat  he  might  be  liable  for  because  of  his  acts  in  regard  to 
said  cattle.  That  everything  he  (witness)  did  was  done  by  him  relying 
on  said  writing  for  his  protection,  and  that  he  had  no  interest  in  said 
matter  personally,  and  acted  only  for  his  codefendants  at  the  special  in- 
stance of  the  defendant  Scott,  and  relying  on  said  writing  for  his  pro- 
tection. That  Scott  directed  him  to  get  the  cattle;  *  »  *  but  did 
not  tell  him  to  get  any  special  number.  Did  not  tell  him  to  gather  them 
in  Yoakum  County.  The  H  Ranch  has  always  been  considered  to  be  in 
Gaines  County.     Smoot  never  directed  me  to  gather  any  cattle." 

E.  D.  Harrington  testified:  '*  In  April,  1888,  witness,  as  agent  for 
plaintiff,  bought  the  cattle  from  W.  L.  Purcell,  on  condition  that  they  were 
as  represented;  the  cattle  to  be  delivered  to  him  for  plaintiff  at  the  H  well 
in  Yoakum  County.  That  plaintiff  sent  witness  west  from  Jones  County, 
where  plaintiff  and  witness  lived,  to  look  at  said  cattle,  and  if  satisfac- 
tory and  as  represented,  receive  and  take  charge  of  them  for  him.  Wit- 
ness and  Purcell  reached  the  well  April  28.  *  *  •  They  rode  through 
the  cattle  that  were  at  or  near  the  well,  and  witness  being  satisfied  that 
the  cattle  were  as  represented,  received  them  for  the  plaintiff,  and  put 
old  man  Chapman  in  charge  of  them  for  the  plaintiff.  The  cattle  were 
not  counted,  but  there  were  about  400  at  and  near  the  well,  and  the  few 
Vol.  LXXXV.  Sup.— 6 
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that  were  out  were  represented  to  be  at  the  INK  well,  about  twelve  or 
fourteen  miles  off.  All  the  brands  as  set  out  in  the  petition  were  sold  to 
plaintiff.  A  bill  of  sale  was  taken  from  Furcell  to  Brown  for  the  cattle. 
It  was  not  recorded." 

Warren  Harrington  testified:  ''Witness  was  employed  by  plaintiff  in 
April,  1888,  to  come  to  Yoakum  County  and  take  charge  of  the  cattle  in 
controversy.  From  April  to  June,  1888,  had  charge  of  said  cattle  for 
plaintiff,  and  held  them  at  the  H  well  in  Yoakum  County.  The  cattle 
were  loose  on  the  range;  were  not  in  any  enclosure,  but  were  held  at  the 
well  by  being  turned  back  and  by  having  to  come  to  the  well  to  get  water. 
There  was  no  surface  water,  and  the  only  supply  was  from  the  well.  The 
cattle  remained  on  the  prairie  in  vicinity  of  the  well,  and  witness  kept 
the  wind  mill  in  repair  that  pumped  the  water  for  them  in  order  to  hold 
the  cattle.  Witness  and  old  man  Chapman,  who  was  also  employed  by 
plaintiff,  looked  after  the  cattle.  They  all  the  time  rode  around  the  cattle 
on  the  range,  and  turned  those  back  to  the  well  that  were  disposed  to 
stray  too  far  off.  There  were  no  stated  round-ups,  as  in  other  parts  of 
the  State,  where  cattle  are  rounded  up  twice  or  three  times  a  year,  the 
calves  branded,  and  then  turned  loose  again,  to  go  at  will  until  the  next 
round-up;  but  those  in  charge  looked  after  them  all  the  time,  and  kept 
them  at  the  wells  as  near  as  possible.  At  the  time  the  cattle  were  taken 
Bud  Purcell  had  a  well  eighteen  or  twenty  miles  on  the  south,  and  Har- 
groves  a  well  twelve  or  fourteen  miles  north,  and  there  were  no  other 
wells  nearer  than  thirty  or  forty  miles.  On  the  19th  of  June,  1888,  wit- 
ness had  gone  down  to  get  some  cattle  belonging  to  plaintiff  that  were  at 
Bud  Puicell's  well.  While  there  Lynch  and  Wiley  came  to  the  wind 
mill,  where  the  cattle  were  rounded  up,  and  told  witness  that  they  had 
orders  for  the  cattle  described  in  plain tifTs  petition.  All  the  cattle  that 
were  in  the  brands  belonging  to  plaintiff  were  cut  out  of  the  round-up  at 
Purceirs  well  and  driven  off  by  L^Tich  and  Wiley  up  to  the  well  where 
they  belonged — the  H  well  in  Yoakum  County.  There  were  eighteen  or 
twenty  head  of  the  cattle  brought  up  from  Purcell' s  well  at  this  time,  and 
some  were  gathered  at  the  V  well  in  Yoakum  County.  The  V  well  was 
owned  by  plaintiff,  and  was  in  Yoakum  County,  but  was  not  then  in  use. 
When  Lynch  and  Wiley  reached  the  H  well  nearly  all  of  plain tiflTs  cattle 
were  at  or  near  the  well  waiting  for  water,  as  they  had  been  without 
water  for  two  days.  Lynch  and  Wiley  rounded  up  all  the  cattle  in  the 
brand  belonging  to  the  plaintiff,  and  took  charge  of  them.  There  were 
between  300  and  400  head  so  rounded  up  and  taken  possession  of  by 
them — nearer  400  than  300 — and  were  all  of  plaintiff's  cattle  except  what 
were  at  the  INK  well.  When  the  cattle  were  rounded  up  by  Lynch  and 
Wiley,  there  was  no  pasture  or  pen  to  hold  the  cattle  in,  and  they  did 
not  have  force  to  hold  them  under  herd  at  night,  and  turned  them  loose. 
Next  day  they  went  to  the  Hargrove  well  to  get  what  cattle  were  there, 
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and  came  back  by  the  H  well  next  day  and  got  such  of  the  cattle  as  were 
convenient  and  took  them  off.  Plaintiff  owned  450  head  of  cattle  in  the 
brands  as  set  out  in  the  petition,  and  witness  and  old  man  Chapman  had 
held  them  at  the  H  well  from  April,  1888,  to  the  time  they  were  taken 
by  Lynch  and  Wiley,  except  such  as  had  gone  to  Purcell's  and  Hargrove's 
wells.  We  kept  the  cattle  under  charge  all  the  time,  and  had  continual 
round-ups  at  the  well.  When  Lynch  and  Wiley  took  the  cattle  they 
took  all  that  were  in  the  brands  belonging  to  the  plaintiff,  and  claimed 
them  for  defendants." 

C.  C.  Johnson  testified:  '^  Witness  was  in  the  cattle  business  in  Graines 
County,  and  knew  the  market  value  of  cattle  in  that  section  of  the  State 
in  spring  and  summer  of  1888.     They  were  worth  $10  per  head.'* 

W.  A.  Quebendeaux  testified:  **I  live  in  Gaines  County,  and  know 
the  value  of  said  cattle  as  owned  by  plaintiff  and  in  Toakum  County. 
They  were  worth  in  the  spring  and  summer  of  1888  $10  per  head.  I 
know  of  sales  at  that  price." 

The  defendant  introduced  the  following: 

S.  M.  Carr:  ^^Know  the  cattle  in  controversy,  and  know  what  they 
were  worth  on  the  market  in  1888.     They  were  worth  $9  per  head." 

Robert  Lynch  testified:  '^  The  defendant  Karr  employed  me  to  gather 
the  cattle  in  controversy  for  the  First  National  Bank  of  Colorado,  Texas, 
and  in  June,  1888,  Robert  Wiley  and  I  went  up  to  get  said  cattle.  When 
we  got  to  Bud  Purcell's  well  in  Gaines  County,  the  cattle  that  watered 
there  were  rounded  up,  and  we  cut  out  all  the  cattle  that  were  in  the 
brands  set  out  in  plaintiff's  petition,  and  drove  them  north  to  the  H  well, 
picking  up  some  cattle  in  said  brands  on  the  way.  We  estimated  that 
we  had  about  35  head  of  the  cattle  in  controversy  when  we  reached  the  H 
well.  The  cattle  were  turned  loose  with  others  in  the  same  brands  at  the 
H  well,  and  when  we  got  ready  to  come  home  we  got  such  as  were  con- 
venient. When  we  got  to  Marienfield  we  delivered  99  head  to  Scott, 
and  31  head  got  away  from  us  and  were  not  delivered,  though  they  were 
brought  down.  I  was  instructed  to  gather  the  cattle  in  controversy 
wherever  found,  and  I  claimed  all  cattle  in  said  brands  wherever  I  found 
them.  As  we  went  north  we  took  all  the  cattle  we  could  find  and  drove 
them  to  the  H  well  and  turned  them  loose  with  those  in  the  same  brands 
there,  after  we  had  rounded  them  all  up  and  took  charge  of  them.  We 
made  a  second  trip  in  July,  and  on  our  return  delivered  to  Scott  at 
Marienfield  144  head  more.  On  this  trip  we  went  up  one  draw  to  the 
east  of  the  H  well  and  came  down  another  draw,  the  one  the  well  is  in, 
and  found  cattle  at  several  wells,  both  going  and  coming." 

Robert  Wiley:  "Witness  was  with  Lynch.  The  number  stated  by 
Lynch  as  delivered  here  was  correct.  Nine  head  that  were  in  the  last 
bunch  were  among  the  number  that  got  away  the  first  trip.  They  left 
two  cows  and  calves  on  the  road  on  the  second  trip.    We  were  instructed 
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to  take  the  cattle  in  controversy  wherever  found,  and  we  claimed  and 
took  all  we  found  in  the  brand  as  we  came  to  them.  The  cattle  were 
gathered  at  different  places,  100  miles  apart  at  furthest  points." 

Verdict  was  rendered  for  plaintiff  against  all  the  defendants  except 
Karr  for  350  head  at  $10  each.  Judgment  for  $3500.  The  defendants 
appealed.  The  charge  and  action  of  the  trial  court  complained  of  are 
shown  in  the  opinion. 

(7ha8.  A.  Jenningsj  for  appellants. — 1.  The  asserted  possession  of  cattle 
running  loose  on  the  range,  the  title  to  which  is  claimed  to  have  been  ac- 
quired by  purchase  of  the  marks  and  brands  from  another,  is  unlawful, 
unless  supported  by  a  bill  of  sale  duly  recorded  as  required  by  law;  and 
such  a  possession  can  not  be  invoked  to  sustain  a  suit  for  trespass  or  tort 
in  taking  said  cattle,  brought  by  a  party  claiming  to  be  such  a  purchaser, 
whose  asserted  possession  is  not  supported  by  the  evidences  of  his  title  as 
aforesaid.    Black  v.  Vaughan,  70  Texas,  47;  Rev.  Stats.,  arts.  4562,  4564. 

2.  The  plaintiff  having  alleged  in  his  petition  that  the  cattle  were  taken 
from  his  possession  in  Toakum  County,  the  probata  should  concur  with 
the  allegata,  and  the  plaintiff  could  not  recover  for  any  cattle  taken  out- 
side of  Yoakum  County.  Mims  v.  Mitchell,  1  Texas,  443;  Hall  v.  Jack- 
son, 3  Texas,  305;  Lemmon  v.  Hanley,  28  Texas,  227;  Heilbroner  v. 
Hancock,  33  Texas,  714. 

3.  The  best  evidence  of  plaintiff's  right  of  possession  and  ownership  of 
the  cattle,  for  the  taking  and  conversion  of  which  he  instituted  this  suit, 
was  his  bill  of  sale;  and  having  purchased  said  cattle  by  their  marks  and 
brands,  the  production  of  the  same  in  evidence,  duly  recorded,  was  abso- 
lutely essential  to  his  right  of  possession  of  the  same.  Black  v.  Vaughan, 
70  Texas,  47;  Rev.  Stats.,  art.  4564;  1  Greenl.  Ev.,  sees.  82,  86,  87. 

4.  The  plaintiff  having  failed  to  establish  by  his  evidence  that  there 
was  recorded  anywhere  in  his  name  the  same  marks  and  brands  that  were 
on  the  cattle  alleged  to  have  been  converted,  and  he  having  failed  to  pro- 
duce in  evidence  a  bill  of  sale  of  the  cattle  by  said  marks  and  brands, 
which  had  been  recorded  as  required  by  law,  and  he  having  established 
by  his  evidence  that  the  cattle  alleged  to  have  been  taken  and  converted 
by  defendants  were  at  the  time  of  said  alleged  taking  and  conversion  run- 
ning loose  on  the  range,  the  plaintiff  had  by  his  said  evidence  failed  to 
prove  any  lawful  possession,  actual  or  constructive,  of  said  cattle,  or  any 
right  of  possession  or  ownership  in  the  same,  and  the  court  should  there- 
fore have  sustained  defendants'  motion  to  exclude  plaintiff's  testimony. 
Black  V.  Vaughan,  70  Texas,  47;  Rev.  Stats.,  arts.  4556,  4561,  4564. 

Oockrell  &  Oockrell^  for  appellee.  —  1.  A  mere  trespasser  can  not  re- 
quire plaintiff  who  has  shown  a  prima  facie  right  of  possession  to  prove  up 
the  title;  and  the  cattle  in  controversy  having  been  actually  delivered  to 


Digitized  by  VjOOQIC 


1892.']  National  Bank  v.  Brown.  85 

plaintiff  at  the  date  of  his  pui*chase,  whether  such  pai*chase  was  regular 
and  in  strict  compliance  with  the  statute  or  not,  were  prima  facie,  and  as 
against  an  entire  stranger,  the  property  of  plaintiff.  Cool,  on  Torts, 
444, 445. 

2.  Article  4564  of  Revised  Statutes  should  be  strictly  construed  and  ap- 
plied to  sales  strictly  of  marks  and  brands  as  cattle  run  on  the  range,  un- 
accompanied by  an  actual  delivery  or  an  attempt  at  actual  delivery.  Rev. 
Stats.,  arts.  4562,  4564;  Black  v.  Vaughan,  70  Texas,  47. 

3.  Regardless  of  bill  of  sale,  plaintiff  showed  prima  facie  right.  Wells 
V.  Llttlefield,  59  Texas,  556. 

FISHER,  Judge,  Section,  B.  — This  is  an  action  by  appellee  against  the 
appellants,  the  First  National  Bank  of  Colorado,  Win  field  Scott,  H.  B. 
Smoot,  and  S.  M.  Karr,  for  $6000  as  damages,  the  value  of  350  head  of 
cattle,  alleged  to  be  the  property  of  appellee,  and  that  were  taken  and 
converted  by  appellants  and  the  defendant  Karr. 

The  defendants  answered  by  general  demurrer  and  general  denial. 

Judgment  was  rendered  in  the  court  below  in  favor  of  appellee  against 
all  of  the  defendants  except  Karr  for  $3500,  the  value  of  350  head  of 
cattle  at  $10  per  head. 

The  first  assignment  of  error  complains  that  the  court  erred  in  its  charge 
to  the  jury  wherein  they  were  instructed,  "  That  the  defendants  not  hav- 
ing shown  any  right  to  or  interest  in  the  cattle  in  controversy,  can  not 
question  the  plaintiff's  right  of  possession  of  said  cattle,  if  they  found 
plaintiff  had  such  possession."  It  is  urged  that  this  charge  is  improper, 
because  the  evidence  shows  that  the  cattle  were  purchased  by  the  appellee 
by  the  marks  and  brands  when  they  were  loose  on  the  range,  and  that 
actual  possession  was  not  delivered  at  the  time  they  were  pui*chased,  and 
that  at  the  time  they  were  taken  by  the  appellants  they  were  not  in  the 
actual  possession  of  appellee,  but  running  on  the  range;  and  that  at  the 
time  of  such  purchase  a  bill  of  sale  was  executed  and  delivered  to  appel- 
lee, but  it  was  never  recorded. 

It  is  not  pretended  that  the  appellants  denied  or  justified  the  taking 
of  the  cattle,  and  for  the  pui'pose  of  considering  this  question  they  are 
regarded  as  naked  trespassers.  The  appellants'  contention  would  prob- 
ably be  correct,  and  it  would  fall  within  the  rule  announced  in  Black  v . 
Vaughan,  70  Texas,  48,  if  the  facts  were  as  stated  by  them.  Upon  the 
contrary,  we  think  the  evidence  shows  that  at  the  time  the  cattle  were 
purchased  by  the  appellee  they  were  actually  delivered  to  him  and  his 
agents  by  his  vendor,  and  that  at  the  time  he  paid  for  them.  The  bill 
of  sale  was  executed  at  the  time,  describing  cattle  in  certain  marks  and 
brands.  The  evidence  shows  that  these  cattle  were  in  the  marks  and 
brands,  and  were  by  the  agents  of  appellee  examined  and  inspected  before 
purchase,  in  order  to  ascertain  if  they  were  as  represented  by  the  vendor; 
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and  they  were  found  as  represented  and  the  sale  concluded,  and  the  cattle 
actually  delivered  to  appellee's  agent. 

The  facts  further  tend  to  show  that  the  cattle  were  in  actual  possession 
when  they  were  taken  and  converted  by  the  appellants;  but  if  there  be 
any  question  as  to  the  sufficiency  of  the  evidence  upon  this  point,  we 
think  the  fact  that  they  may  have  been  loose  upon  the  range  when  taken 
would  not,  as  a  matter  of  law,  place  them  out  of  the  possession  of  the 
true  owner.  Cattle  running  upon  their  accustomed  range  are  held  to  be 
in  the  possession  of  the  owner,  and  such  possession  is  regarded  as  suffi- 
cient to  hold  a  wrongdoer  or  trespasser  liable  who  invades  it.  The  fact 
that  the  purchase  of  the  cattle  was  accompanied  with  an  actual  delivery, 
takes  the  sale  without  the  provisions  of  article  5464,  Sayles'  Civil  Stat- 
utes, as  construed  in  Black  v.  Vaughan. 

In  this  connection,  it  is  further  insisted  that  the  possession  of  the  cattle 
by  the  appellee  was  illegal,  because  there  was  no  evidence  of  execution 
of  the  bill  of  sale;  that  the  bill  of  sale  was  not  offered  in  evidence,  or 
its  absence  accounted  for,  but  that  the  plaintiff  relied  upon  parol  evidence 
of  his  purchase  as  justifying  and  showing  a  legal  possession  of  the  cattle. 

It  seems  from  the  evidence  that  the  plaintiff,  in  making  his  case,  only 
proved  his  purchase  of  the  cattle  by  parol  evidence,  and  that  he  had  paid 
the  consideration  therefoi*,  and  relied  upon  his  prior  possession  of  the 
cattle  as  the  evidence  of  his  right  against  the  trespassers,  such  purchase 
being  proven  in  order  to  show  that  his  possession  was  legal. 

Articles  4562  and  4563,  Sayles'  Civil  Statutes,  were  construed  by  this 
court  in  the  case  of  Wells  v.  Littlefield,  59  Texas,  561.  There  it  is  said: 
^^  The  penalty  for  not  taking  such  written  instruments  [bills  of  sale]  upon 
receiving  possession  of  cattle  is,  that  the  possession  shall  be  deemed  prima 
facie  illegal.  It  is  not  made  conclusively  unlawful,  but  is  open  to  ex- 
planation; and  nothing  prevents  a  title  to  such  property  from  passing 
without  a  bill  of  sale  if  it  can  be  proved  that  it  was  bona  fide,  made  upon 
sufficient  consideration,  and  that  no  evasion  of  the  law  was  intended." 
We  think  the  evidence  shows  a  bona  fide  purchase  of  the  cattle  by  appel- 
lee upon  a  sufficient  consideration. 

It  is  next  contended,  that  the  existence  of  the  bill  of  sale  being  shown, 
parol  evidence  of  title  was  not  admissible.  The  plaintiff,  in  making  his 
case,  was  not  relying  upon  his  bill  of  sale  as  the  evidence  of  his  right  to 
recover  against  appellants,  but  relied  solely  upon  his  possession  of  the  cat- 
tle as  evidence  of  title  sufficient  to  authorize  a  recovery  against  a  wrong- 
doer or  naked  trespasser.  The  evidence  with  regard  to  the  purchase  was 
simply  to  show  that  he  had  legal  possession  of  the  cattle.  It  was  not 
necessary  to  prove  the  facts  establishing  a  title  in  order  for  the  plaintiff 
to  recover  against  a  trespasser  without  the  semblance  of  right.  This  is 
not  a  contest  conceniing  the  title  to  the  property,  or  the  rights  of  differ- 
ent claimants.     But  it  is  a  proceeding  solely  against  those  who  have  on- 
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lawfully  invaded  the  possession  of  another.  In  such  a  case  the  plaintiff 
can  rely  solely  upon  his  possession  as  evidence  of  right  safficient  to  per- 
mit a  recovery.  Cool,  on  Torts,  2  ed.,  511,  512,  516-521;  Linard  v. 
Crossland,  10  Texas,  462. 

It  is  insisted  that  the  court  erred  in  instructing  the  Jury,  ''  that  the 
place  or  county  where  the  conversion  took  place,  if  they  found  there  was 
a  conversion,  was  immaterial,**  for  the  reason  that  the  plaintiff  in  his 
l>etitit)n  alleged  the  ownerahip  and  possession  of  the  cattle  in  Yoakum 
County,  and  the  evidence  shows  they  were  in  Gaines  County.  It  is  in- 
sisted that  in  this  respect  the  evidence  does  not  correspond  with  the  alle- 
gations. This  may  be  true,  but  we  do  not  regard  the  allegation  of  the 
place  material.  Evidence  of  an  immaterial  allegation  is  not  required. 
But  if  an  effort  is  made  to  j)rove  it,  and  the  place  shown  by  the  evidence 
does  not  correspond  with  that  alleged,  such  failure  does  not  give  import- 
ance to  an  allegation  that  the  law  regards  as  immaterial.  This  question 
might  only  become  important  when  the  tort  was  committed  within  a  dif- 
ferent jurisdiction.  But  this  question  is  not  before  us,  and  we  express  no 
opinion  concerning  it.     Cool,  on  Torts,  2  ed.,  551. 

It  is  insisted  that  the  verdict  is  excessive,  and  that  the  evidence  does 
not  connect  the  appellants  the  First  National  Bank  and  H.  B.  Smoot 
with  the  trespass,  and  therefore  in  that  respect  the  judgment  is  erroneous. 
We  have  examined  the  evidence  in  the  pai-ticulars  complained  of,  and  find 
the  evidence  as  to  the  value  and  number  of  cattle  taken  sufficient  to  sup- 
port the  verdict,  and  that  the  bank  and  Smoot  were  parties  to  the  trespass. 

We  deem  it  unnecessary  to  notice  other  assignments. 

We  conclude  the  case  should  be  affirmed,  and  so  report  it. 

Adopted  May  8,  1892. 

C  A.  Jennings  and  E.  H.  Qraham  argued  motion  for  rehearing. 

ON   MOTION   FOR   REHEARING. 

STAYTON,  Chief  Justice.  —  We  have  re-examined  the  record  in  this 
case  on  motion  for  rehearing,  and  feel  constrained  to  hold  that  all  the 
rulings  in  the  former  opinion  except  one  are  correct. 

In  the  former  disposition  of  the  case  it  was  held  that  the  evidence  was 
sufficient  to  show  the  conversion  of  350  head  of  appellee's  cattle;  but  an 
examination  of  the  evidence  now  satisfies  us  that  this  holding  was  errone- 
ous, and  on  this  ground  alone  the  former  judgment  of  this  court  will  be 
set  aside  and  the  judgment  of  the  District  Court  reversed  and  the  cause 
remanded . 

It  is  so  ordered. 

Reversed  and  remanded. 

Delivered  May  81,  1892. 
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Austin  &  Northwestern  Ra.ilwat  Cohpant  v.  John  Anderson. 

Ko.  7389. 

1.  Pleadings  in  Justice  Courts.— Where  an  accoant  is  filed  and  an  en- 
try of  the  nature  of  the  claim  is  made  upon  the  docket  of  the  Justice,  which  in- 
dicates that  the  proper  issues  were  made  on  the  part  of  the  plaintiff,  it  will  not 
be  presumed  that  suflflcient  oral  pleadings  were  not  made.  Technical  rules  of 
pleading  do  not  apply  to  the  manner  of  forming  issues  in  the  Justice  Court  in 
ordinary  suits.    (See  account  and  docket  entry  held  sufficient.) 

2.  Care  Against  Injury  .—The  doctrine  is  well  established,  that  where  one 
is  injured  from  another*s  breach  of  contract  or  tort,  he  is  bound  to  use  reason- 
able exertions— ordinary  care — to  render  the  injury  as  light  as  possible. 

8.  Same— Case  in  Judgment.— Action  by  land  owner  for  damages  to  his 
land  and  crop  thereon  from  overflow  of  water,  caused  by  the  embankment  erected 
and  kept  up  by  the  defendant.  It  was  shown  in  defense  that  at  an  outlay  of  835, 
which  sum  plaintiff  was  able  to  expend,  the  land  could  have  been  drained  from 
the  overflow,  and  the  injury  avoided.  Held,  such  facta  were  not  a  perfect  de- 
fense, unless  it  had  been  shown  further  that  he  (plaintiff)  had  the  right  to  make 
such  drain  without  injury  to  neighboring  lands. 

Appeal  from  Travis.     Tried  below  before  Hon.  W.  M.  Key. 

Fi9€t  Ss  Miller^  for  appellant.  —  1.  It  is  the  duty  of  a  party  to  protect 
himself  from  the  injurious  consequence  of  the  wrongful  act  of  another, 
if  he  can  do  so  by  ordinary  effort  and  care,  or  at  a  moderate  expense; 
and  such  party  can  recover  under  such  circumstances  from  the  wrong- 
doer no  greater  sum  than  was  necessary  to  prevent  the  injury.  Field  on 
Dam.,  sec.  21;  1  Suth.  on  Dam.,  148,  150  (note  5),  154  (note  4);  Ham- 
ilton V.  McPherson,  22  N.  Y.,  72;  Miller  v.  Mariner's  Church,  7  Greenl., 
51;  Railway  V.  Ayers,  53  Ga.,  12;  1  Sedg.on  Dam.,  129, 164-166,  notes, 
et  seq.;  2  Thomp.  on  Neg.,  1091,  note  7. 

Milton  Whitey  for  appellee. 

COLLARD,  Judge,  Section  A. — This  suit  was  brought  in  the  Justice 
Court  by  the  appellee  against  the  appellant,  for  damages,  in  which  court 
judgment  was  rendered  for  appellee  for  $170  damages.  The  ease  was  ap- 
pealed by  the  railroad  company  to  the  District  Court,  where  there  were 
verdict  and  judgment  for  appellee  for  $100,  from  which  this  appeal  was 
taken. 

The  transcript  from  the  Justice  Court,  it  seems  from  the  docket,  char- 
acterizes the  suit  as:  ''  Suit  on  damages  to  cotton  crop,  and  damage  to 
land  which  the  crop  was  on  at  the  time,  caused  by  usual  rains  by  ob- 
structing water,  between  February  1,  1889,  and  June  18,  1889,  divert- 
ing said  water  from  its  usual  and  natural  course,  and  causing  the  same  to 
flow  upon,  wash  away,  and  destroy  said  crop,  to  the  amount  of  $40,  and 
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damage  to  the  land  to  the  amount  of  $150,  and  damage  to  the  fence  to 
liie  amount  of  $2.50,  all  produced  by  the  same  cause." 
The  account  filed  by  plaintiff  is  as  follows: 

Attstin  &  Northiveatern  Railroad  Company ,  to  John  Anderson,        Dr. 

To  damages  to  crop  of  cotton  planted  on  twenty-three  acres  of 
ground,  by  obstructing  water  produced  by  ordinary  rains  be- 
tween February  1  and  June  18,  1889,  diverting  said  water 
from  its  usual  and  natural  course,  and  causing  the  same  to  flow 
upon,  wash  away,  and  destroy  said  crop $40  00 

To  damage  to  the  land  upon  which  the  crop  was  growing,  pro- 
duced by  the  same  causes 150  00 

To  damage  to  fence,  produced  by  same  causes 2  50 

$192  50 

Defenses  pleaded  by  defendant  were,  general  demurrer,  special  excep- 
tions to  items,  and  allegation  as  being  too  vague,  indefinite,  and  uncer- 
tain to  show  any  legal  liability,  general  denial,  and  statute  of  limitation 
of  two  years. 

It  was  in  proof  that  plaintiff  was  damaged  as  alleged  by  the  overflow 
of  water  on  his  land  and  crop,  turned  on  his  farm  in  a  body  by  the  con- 
struction of  the  railroad  and  a  culvert;  and  it  was  in  proof  that  he  could 
have  prevented  the  overflow  by  cutting  a  ditch  on  the  line  of  his  land 
where  the  water  struck  it,  and  tliat  the  ditch  would  not  have  cost  more 
than  $35.  He  was  able  to  have  the  ditch  cut,  and  knew  that  ordinary 
rains  coming  through  the  culvert  would  submerge  his  land  as  it  did,  as 
he  had,  prior  to  this  suit,  recovered  a  judgment  against  the  company  for 
similar  injury,  caused  in  the  same  way. 

There  was  no  ruling  of  the  court  upon  the  demurrer  and  exceptions  of 
defendant  to  the  cause  of  action  as  set  up  by  plaintiff,  and  it  does  not  ap- 
pear that  the  court's  attention  was  called  to  the  matter.  Therefore  there 
could  have  been  no  error  as  assigned  in  overruling  the  same.  Pleadings 
in  the  Justice  Court  are  not  required  to  be  in  writing  in  suits  like  the 
present;  they  are  oral,  but  a  brief  statement  of  them  is  required  to  be 
made  on  the  docket.  Rev.  Stats.,  art.  1573.  Such  brief  statement  was 
made,  which,  taken  with  the  account  filed,  indicates  that  proper  issues 
were  made  on  the  part  of  plaintiff.  We  would  not  presume  in  such  case 
that  sufficient  oral  pleadings  were  not  made.  Technical  rules  of  plead- 
ing do  not  apply  to  the  manner  of  forming  issues  in  the  Justice  Court  in 
ordinary  suits,  and  we  are  not  disposed  to  say  that  the  account  filed,  witli 
the  entry  on  the  docket  as  shown  by  the  transcript  from  the  Justice  Court, 
was  not  sufl3cient  as  pleading  in  that  court.  Railway  v.  Donalson,  2 
Willson's  C.  C,  sec.  239. 

The  point  was  made  in  the  motion  for  a  new  trial,  and  is  here  made  by 
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assignment  of  error,  that  the  verdict  should  have  been  set  aside,  because 
all  damage  could  have  been  prevented  by  reasonable  care  at  a  small  ex- 
pense on  the  part  of  the  plaintiff,  much  less  than  the  verdict;  Uiat  the 
verdict  was  excessive,  and  should  not  have  been  for  more  than  the  cost 
of  prevention,  or  $35.  The  doctrine  is  well  established,  and  is  certainly 
founded  on  principles  of  justice,  that  when  one  is  '*  injured  from  an- 
other's breach  of  contract  or  tort,"  he  is  bound  to  use  reasonable  exer- 
tion— ordinary  care — *'  to  render  the  injury  as  light  as  possible."  Suth. 
on  Dam.,  148-152. 

This  defense  to  the  action  would  have  been  good  if  it  had  gone  far 
enough;  that  is,  the  plaintiff  should  have  used  the  simple  means  suggested 
and  turned  the  water  off  his  land  by  a  ditch,  as  he  had  been  warned  of  the 
danger  by  previous  injury  from  the  same  source,  but  for  the  fact  that  it 
does  not  appear  that  in  so  doing  he  would  not  injure  contiguous  land. 
The  defense  was  incomplete;  it  should  have  shown  not  only  that  he  could 
have  avoided  the  injury  by  the  small  expenditure,  and  that  he  was  able 
to  do  so,  as  was  proved,  but  that  he  had  the  right  to  do  so  without  detri- 
ment to  neighboring  land.  Such  a  ditch  as  suggested  may  have  served 
merely  to  transfer  the  injury  from  one  place  to  another,  and  not  abate  it 
in  fact.  The  burden  was  upon  the  defendant  to  show  such  facts  as  would 
make  the  defense  complete.  The  court  charged  the  jury  that  ordinary 
care  was  required  by  plaintiff  to  avoid  the  injury.  The  absence  of  proof 
that  a  ditch  would  abate  the  injury  may  have  influenced  the  jury  in  find- 
ing that  such  care  would  not  demand  the  ditch.  The  defense  was  imper- 
fect. 

We  find  no  error  in  refusing  a  new  trial,  and  conclude  that  the  judg- 
ment of  the  lower  court  should  be  afiSrmed. 

Affirmed. 

Adopted  May  31,  1892. 


August  Vogt  v.  J.  W.  Dorset. 

No.  7418. 

Judgment  in  Justice  Court  Held  Sufficient.— Attachment  suit  against 
Hensley  upon  a  verified  account  for  a  balance  of  645.  The  property  seized  was 
replevied,  August  Vogt  and  another  being  sureties  on  the  bond.  The  docket 
entries  were  as  follows  (after  the  names  of  the  parties) : 

"  Suit  upon  account  for  $45,  of  date  of  September  — ,  1886.  Interest.  Filed 
10th  day  of  November,  1887.  Citation  issued  the  10th  day  of  November,  1887,  re- 
turnable to  December  Term,  A.  D.  1887,  and  placed  in  the  hands  of  Z.  M.  Bailey. 
Mailed  to  sheriff  of .    Returned  executed  12th  day  of  November,  1887. 

"This  cause  coming  to  be  heard,  this  the  8th  day  of  December,  1887,  and  for 
trial,  the  plaintiff  appearing,  and  defendant  being  three  times  severally  called 
and  failing  to  appear;  therefore  the  court  adjudges,  decrees,  and  orders, that 
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judgment  be  rendered  in  favor  of  J.  W.  Dorsey,  and  against  defendant  Daniel 
Hensley  as  principal,  and  August  Vogt  and  F.  J.  Koeniger  as  sureties  on  re- 
plevy bond,  for  $45  and  all  costs  expended  in  cause,  for  which  let  execution 
issue. 
"  Given  under  my  hand,  this  the  8th  day  of  December,  1887. 

rSigned  J  "  J.  A.  Stewart,  J.  P." 

Execution  issued  against  the  parties  named  in  the  judgment,  and  Vogt  sought 
by  injunction  to  restrain  the  collection.  Vogt  and  Koeniger  were  sureties  in  a 
replevy  bond  for  Hensley.    The  attachment  was  not  foreclosed.    Held: 

1.  That  said  entry  sufficiently  showed  a  judgment  against  Hensley,  the  prin- 
cipal. 

2.  It  was  harmless  error  that  the  justice  of  the  peace  was  allowed  to  testify 
that  he  intended  to  render  judgment  against  Hensley. 

3.  It  was  proper  to  render  judgment  against  the  sureties  in  the  replevy  bond. 

4.  The  docket  entry  showed  service  had  been  had  of  citation  upon  Hensley. 

Appeal  from  Jack.     Tried  below  before  Hon.  J.  W.  Patterson. 

E.  TF.  Nicholson  and  Sil  Stark,  for  appellant,  cited:  Rev.  Stats.,  arts. 
170,  180,  181;  McCammant  v.  Baltsell,  59  Texas,  363. 

No  brief  for  appellee. 

GARRETT,  Presiding  Judge,  Section  B.  — August  Vogt  brought  this 
suit  to  enjoin  an  execution  issued  by  the  justice  of  the  peace  of  Precinct 
No.  2,  Jack  County,  on  a  judgment  against  him  as  surety  on  a  replevy 
bond,  in  favor  of  J.  W.  Dorsey,  and  to  restrain  the  sale  of  certain  per- 
sonal property  belonging  to  the  appellant,  which  had  been  levied  upon 
by  virtue  of  said  execution. 

The  appellee,  Dorsey,  had  sued  one  Daniel  Hensley  before  said  justice 
of  the  peace,  and  attached  some  of  his  property,  which  Hensley  replevied, 
with  Vogbt  and  another  as  sureties  upon  his  replevy  bond. 

A  preliminary  injunction  was  granted  by  the  judge  in  chambers,  but 
on  trial  by  the  court  without  a  jury,  the  injunction  was  dissolved,  the 
sheriff  ordered  to  proceed  with  the  execution  of  the  writ,  and  judgment 
was  rendered  against  the  appellant  for  costs. 

Appellant  sought  to  enjoin  the  execution,  because,  as  he  contended,  no 
judgment  had  been  rendered  against  Hensley  on  the  account  sued  on,  and 
there  could  be  none  against  him  as  surety  on  the  replevy  bond  without  a 
judgment  having  first  been  rendered  against  his  principal,  Hensley;  also, 
because  Hensley  had  not  been  cited  to  appear,  and  no  evidence  had  been 
introduced  on  the  trial  of  the  cause  in  the  Justice  Court.  The  same 
grounds  are  now  relied  upon  for  a  reversal  of  the  judgment  of  the  court 
below. 

The  suit  against  Hensley  was  upon  a  verified  account  for  a  balance  of 
#45,  and  the  entry  upon  the  justice's  docket  is  as  follows: 
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*'•/.  W.  Dorset/,  Plaintiff,  v.  Daniel  Hensley,  Defendant— No.  36. — 
Suit  upon  account  for  $46,  of  date  September  — ,  1886.  Interest.  Filed 
the  10th  day  of  November,  1887.  Citation  issued  the  10th  day  of  No- 
vember, 1887,  returnable  to  December  Term,  A.  D.  1887,  and  placed  in 
the  hands  of  Z.  M.  Bailey.  Mailed  to  sheriff  of .  Returned  exe- 
cuted 12th  day  of  November,  1887. 

'*  This  cause  coming  to  be  heard,  this  the  8th  day  of  December,  1887,  and 
for  trial,  the  plaintiff  appearing,  and  defendant  being  three  times  sev- 
erally called  and  failing  to  appear;  therefore  the  court  adjudges,  de- 
crees, and  orders,  that  judgment  be  rendered  in  favor  of  J.  W.  Dorsey, 
and  against  defendant  Daniel  Hensley  as  principal,  and  August  Vogt  and 
F.  J.  Koeniger  as  sureties  on  replevy  bond,  for  forty-five  ($45)  dollars 
and  all  cost  expended  in  cause,  for  which  let  execution  issue. 

"  Given  under  my  hand,  this  the  8th  day  of  December,  1887. 

''J.  A.  Stewart,  J.  P." 

There  is  also  a  cost  bill  accompanying  the  entry  of  suit  and  judgment, 
which  shows  items  of  cost  for  issuance  of  attachment,  levy  of  same,  and 
taking  replevy  bond. 

We  think  that  the  entry  of  the  judgment  is  sufficient  to  show  that  a 
judgment  was  rendered  against  the  defendant  Hensley  for  the  account 
sued  on.  It  was  not  necessary  that  the  attachment  lien  should  be  fore- 
closed, and  it  was  proper  to  render  judgment  against  the  sureties  on  the 
replevy  bond  in  the  judgment  against  the  plaintiff.  Rev.  Stats.,  arts. 
170,  180,  181;  Friberg  v.  Elliott,  64  Texas,  367. 

The  transcript  from  the  justice's  docket  shows  that  service  of  citation 
was  had.  When  an  account  has  been  duly  verified,  judgment  by  default 
may  be  entered  therein  without  other  evidence.  The  account  sued  on  was 
one  for  ten  cows  and  calves  and  credits,  itemized  as  follows: 

Daniel  Hensley  to  J.  W.  Dorsey:  September,  1886. 

Dr. 
To  ten  cows  and  calves 1 •  • .  $150  00 

O. 

Credit  one  mule $50  00 

By  cash 25  00 

Rent  of  land * 30  00 — $105  00 

$45  00 

It  was  such  an  account  as  when  verified  as  required  by  the  statute 
would  support  a  judgment  by  default. 

There  was  no  material  error  in  permitting  the  justice  of  the  peace,  J. 
A.  Stewart,  to  testify  that  he  intended  the  entry  on  his  docket  to  be  a 
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final  judgment,  and  intended  to  render  Judgment  against  Daniel  Hensley 
in  favor  of  J.  W.  Dorsey  on  the  account  sued  on,  because  the  entry  suf- 
ficiently shows  for  itself  that  it  is  a  judgment  against  the  defendant 
Hensley  for  the  account  sued  on,  and  is  final. 

It  is  unnecessary  to  notice  appellee's  cross-assignments  of  error  on  the 
action  of  the  court  in  overruling  his  exceptions  to  the  petition. 

The  judgment  of  the  court  below  should  be  afl9rmed. 

Affirmed. 

Adopted  May  81,  1892. 


J.  E.  B.  Laird  v.  Weiss  Bros,  et  al.  

No.  7360.  fg 

1.  Mortgage  — Instrument  Sustained  as  a  Mortgage.— The  instru- 
ment in  controversy  I'ecitestbat  KemplDski  is  indebted  to  certain  persons,  firms, 
and  corporations,  twenty-eight  in  number,  in  stated  amounts,  and  as  K.  is 
^^  anxious  to  secure  to  the  full  extent  of  his  means  the  payment  of  the  aforesaid 
indebtedness,^^  ho  constitutes  Laird  a  trustee,  to  whom  be  sells,  transfers,  and 
delivers  all  of  bis  stock  of  goods  in  a  certain  store  bouse  then  occupied  by  the 
grantor — an  invoice  of  which  is  to  be  attached,  etc. — also  his  notes  and  ac- 
counts; which  property  is  declared  to  bo  all  owned  by  the  grantor  subject 
to  forced  sale.  It  is  then  added:  '^Tbis  transfer  and  conveyance  is  intended 
as  a  mor  tgage,  to  secure  to  the  full  extent  of  my  efi*ects  the  payment  of  the 
aforesaid  claims."'  The  trustee  was  authorized  to  take  possession  of  the  goods, 
sell  same  for  cash,  by  wholesale  or  retail,  at  private  or  public  sale,  as  he  may 
deem  best,  and  the  proceeds  of  sales  and  collections  he  is  directed  to  apply  to 
payment;  of  costs  and  expenses  of  executing  the  trust,  and  reasonable  commis- 
sions to  the  trustee,  and  then  to  the  payment  of  certain  named  preferred  cred- 
itors, in  certain  order,  ^'  and  the  remainder  of  said  above  enumerated  claims 
shall  be  paid  without  distinction  or  preference.^"  The  trustee  took  possession, 
and  while  executing  the  trust  certain  creditors  brought  suit  to  declare  the  in- 
strument a  statutory  assignment,  etc.  The  trial  court  so  adjudged.  On  appeal, 
held^  that  the  conveyance  was  a  mortgage,  and  it  was  sustained  as  such. 

2.  Mortgage  as  Security.— A  mortgage  is  a  security,  and  whether  it  so 
declares  or  not,  the  equity  of  redemption  remains  in  the  mortgagor. 

8.  Ca^es  Discussed.— Preston  v.  Carter  Bros.,  80  Texas,  388,  and  Johnson 
V.  Robinson,  68  Texas,  400,  discussed. 

Appeal  from  Bastrop.     Tried  below  before  Hon.  H.  Teiciimueller. 

B.  D.  Orgain^  for  appellant. — 1.  The  debtor  H.  Kempinski  had  the 
right  in  law  to  preference  to  one  or  more  of  his  creditors  by  mortgage  or 
trust  deed,  if  made  in  good  faith,  and  the  effect  of  such  instrument  to 
give  preference  to  one  or  more  creditors  over  others  does  not  make  it 
fraudulent.  Watterman  v.  Silberberg,  67  Texas,  100;  La  Belle  v.  Tidball, 
Van  Zandt  &  Co.,  59  Texas,  292. 
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2.  An  instrument  which  upon  its  face  shows  that  it  was  intended  as 
a  security  for  a  debt  or  debts,  is  to  be  deemed  a  mortgage,  althou^  it 
may  give  power  to  a  creditor,  or  even  a  third  person,  to  sell  the  thing 
mortgaged  and  to  apply  the  proceeds  to  the  debt  or  debts  secured;  and 
where  a  mortgage  is  held  to  pass  a  legal  title  to  the  thing  mortgaged,  the 
condition  of  defeasance  will  be  implied  if  it  be  not  expressed. 

Labatt  &  Noble^  ior  appellees. — The  petition  alleges,  that  the  instru- 
ment mentioned  all  the  creditors  of  the  said  H.  Kempinski,  and  that  he 
transferred  all  his  property  to  J.  £.  B.  Laird,  and  that  he  was  insolvent, 
and  therefore*  the  preferences  contained  in  the  instrument  were  ^oid. 
These  allegations  were  not  denied  in  the  pleadings  or  on  the  trial,  but 
appellant  in  the  court  below  contended  the  instrument  was  a  mortgage 
because  "so  denominated  in  the  bond,"  despite  the  direct  authorities  of 
this  court  to  Ihe  contrary.  Fant  v.  Elsbury,  68  Texas,  1 ;  Mcllhenny  v. 
Miller,  68  Texas,  356;  Mcllhenny  v.  Craddock,  68  Texas,  360;  McCart  v. 
Maddox,  68  Texas,  456;  Schoolher  v.  Hutchins,  66  Texas,  324;  Cunning- 
ham V.  Norton,  125  U.  S.,  77-79. 

COLLARD,  Judge,  Section  A, — Weiss  Brotiiers,  a  firm  of  merchants, 
and  others,  creditors  of  H.  Kempinski,  instituted  this  suit  in  the  District 
Court  of  Bastrop  County  against  Kempinski  and  J.  E.  B.  Laird,  to  have 
a  certain  instrument,  executed  by  Kempinski  to  Laird  as  trustee  for  the 
benefit  of  certain  creditors  of  the  former,  declared  a  general  assignment 
under  the  statute,  and  to  require  the  trustee  to  administer  the  same  as 
such,  instead  of  a  mortgage,  as  he  proposes  to  do  and  will  do,  unless  other- 
wise directed  by  the  court. 

The  instrument  is  of  date  November  13,  1889,  and  is  substantially  as 
follows:  It  recites  that  Kempinski  is  indebted  to  certain  persons,  firms, 
and  corporations,  twenty-eight  in  number,  in  stated  amounts;  and  as 
Kempinski  is  anxious  to  secure  to  the  full  extent  of  his  means  the  pay- 
ment of  the  aforesaid  indebtedness,  he  constitutes  Laird  a  trustee,  to  whom 
he  sells,  transfers,  and  delivers  all  of  his  stock  of  goods  in  a  certain  store 
house  then  occupied  by  the  grantor,  in  the  town  of  Elgin,  Bastrop  County, 
an  invoice  of  which  is  to  be  made  and  attached  to  the  instrument  as  soon 
as  it  may  reasonably  be  done;  and  also  all  his  notes  and  accounts;  which 
property  is  declared  to  be  all  the  property  owned  by  the  grantor  subject 
to  forced  sale.  It  is  then  added,  *'This  transfer  and  conveyance  is  in- 
tended as  a  mortgage  to  secure  to  the  full  extent  of  my  effects  the  pay- 
ment of  the  aforesaid  claims;"  and  the  trustee  is  authorized  to  take  pos- 
session of  the  goods,  sell  the  same  for  cash,  by  wholesale  or  retail,  at  pri- 
vate or  public  sale,  as  he  may  deem  best,  and  the  proceeds  of  the  sales 
and  collections  on  notes  and  accounts  he  is  directed  to  apply  to  payment 
of  costs  and  expenses  of  executing  the  trust  and  reasonable  commission 
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to  the  trustee,  and  then  to  the  payment  of  certain  named  and  preferred 
creditors  in  certain  order,  six  in  all, ''  and  the  remainder  of  the  said  above 
enumerated  claims  shall  be  paid  without  distinction  or  preference."  There 
is  no  other  stipulation  in  the  instrument. 

Upon  hearing,  the  court  declared  the  instrument  to  be  a  statutory  as- 
signment, and  decreed  the  attempt  to  prefer  creditors  to  be  null  and 
void.  The  Judgment  proceeds:  "And  it  further  appearing  to  the  court 
that  the  defendant,  before  the  hearing  of  this  cause,  had  executed  the 
trust  by  distributing  the  proceeds  of  all  the  goods  that  had  come  into  his 
hands  among  the  preferred  creditors,  in  pursuance  of  the  terms  of  the 
instrument  conveying  the  goods  to  him;  and  nothing  in  this  decree  shall 
prejudicially  affect  the  rights  and  liabilities  of  either  the  plaintiffs  or  de- 
fendant on  account  of  said  distribution  and  payment  by  said  defendant; 
and  that  plaintiffs  pay  all  costs  of  this  suit."  To  which  judgment  the 
defendant  J.  £.  B.  Laird,  by  attorney,  then  and  there  in  open  court  ex- 
cepted and  gave  notice  of  appeal,  etc. 

Besides  the  instrument  of  trust,  the  ^only  evidence  before  the  court 
was,  that  Laird,  immediately  after  the  execution  of  the  same,  accepted 
the  trust,  took  possession  of  the  property  transferred  to  him,  sold  the 
goods,  and  "  paid  over  the  proceeds  thereof  in  pursuance  of  the  power 
confen^ed  upon  him  in  said  instrument."  None  of  the  property,  nor  of 
its  proceeds,  was  in  his  hands  at  time  of  trial.  The  statement  of  facts  also 
shows,  **  that  said  trust  has  been  fully  discharged  by  him;  that  $230, 
proceeds  of  the  goods,  was  paid  out  by  him  before  the  filing  of  this  suit, 
and  that  the  balance  of  said  pi-oceeds  [was]  paid  out  after  the  suit  was 
filed  and  service  thereof  had  upon  him." 

Plaintiffs*  claims  were  proven  up  under  the  assignment  law,  and  Laird 
was  notified  of  the  fact  after  the  institution  of  the  suit,  *^but  not  until 
after  he  had  paid  out  all  the  proceeds  under  the  powers  and  directions 
given  him  under  the  said  instrument." 

There  are  several  assignments  of  error  bringing  in  question  the  con- 
clusion of  the  lower  court,  that  the  instrument  was  an  assignment  under 
the  laws  of  this  State. 

The  instrument  was  evidently  a  mortgage  with  a  power  of  sale.  Its 
object  and  its  terms  as  expressed  make  it  a  security  for  the  debts  named. 
It  does  not  stipulate  that  any  residue  left  over  in  the  hands  of  the  trustee 
after  payment  of  the  debts  as  directed  should  be  returned  to  the  debtor, 
but  the  law  would  do  this,  if  a  mortgage  was  intended.  The  expressions 
in  the  instrument,  Uiat  the  purpose  of  its  execution  was  "  to  secure**  the 
payment  of  debts,  and  the  emphatic  statement  that  it  was  **  intended  as  a 
mortgage  to  secure**  debts,  leave  no  room  for  argument. 

A  mortgage  is  a  security,  and  whether  it  so  declares  or  not,  the  equity 
of  redemption  remains  in  the  mortgagor.  The  instrument  is  not  similar 
to  tiiose  in  the  cases  of  Preston  v.  Carter  Bros.,  80  Texas,  388,  and  John- 
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son  y.  Robinson,  68  Texas,  400.  In  those  cases  the  instruments  under 
consideration  were  not  only  absolute  conveyances,  but  thei*e  was  no  in- 
timation that  they  were  intended  as  a  security  for  debt.  In  the  last  case 
cited,  Justice  Gaines  says:  "A  mortgage  being  merely  intended  as  a 
security  for  debt,  gives,  under  our  system,  merely  a  lien  upon  the  prop- 
erty, with  or  without  a  power  of  sale,  leaves  an  equity  of  redemption  in 
the  mortgagor,  and  the  surplus,  if  any  after  the  payment  of  the  debt, 
within  the  reach  of  his  creditors  by  due  course  of  law."  An  instrument 
may  contain  all  the  terms  of  an  absolute  conveyance,  and  yet  if  it  is  ap- 
parent from  its  terms  that  it  was  intended  as  a  security  for  debt,  it  will 
be  treated  as  a  mortgage.     Whether  a  security  or  not,  is  the  criterion. 

The  case  Of  Preston  v.  Carter  Bros,  is  not  opposed  to  this,  but,  on  the 
contrary,  recognizes  the  same  principle  of  security  for  debt  as  of  con- 
trolling effect,  as  was  done  in  the  case  of  Johnson  v.  Robinson. 

The  deed  before  us  leaves  no  room  for  construction.  It  expressly  de- 
clares its  object  and  intention.  The  courts  can  not  gainsay  it.  It  should 
be  noted  also  in  this  connection  that  the  deed  of  trust  does  not  purport  to 
provide  for  all  the  debtor's  creditors,  nor  does  tlie  testimony  show  the  fact. 
Stress  was  laid  upon  this  provision  of  a*  general  assignment  in  the  case  of 
Fant  V.  Elsbury,  68  Texas,  7,  and  under  the  circumstances  of  the  case  be- 
fore us  the  want  of  such  provision  is  important.  It  aids  us  in  reaching 
the  conclusion  that  no  general  assignment  was  intended  for  the  benefit 
of  all  creditors  (Say ere'  Civil  Statutes,  article  65a),  or  for  accepting 
creditors. 

The  instrument  was  a  mortgage,  and  by  it^it  was  lawful  to  prefer  cred- 
itore.  This  being  our  conclusion,  it  follows  that  the  judgment  of  the 
lower  court  should  be  reversed  and  rendered  for  defendant  Laird,  de- 
claring the  instrument  a  mortgage. 

Beversed  and  rendered. 

Adopted  May  31,  1892. 


Nancy  F.  Conwill  v.  Gulf,  Colorado  <fe  Santa  Fe 

Railway  Company. 

No.  7169. 

1.  Duty  Owing  by  Railway  Company  to  Passenger.— A  passenger 
was  carried  beyond  her  point  of  destination.  The  train  was  stopped,  and  the 
conductor  proposed  backing  to  the  platform,  but  the  passenger  declined,  and 
stated  that  she  preferred  getting  off  at  the  place  the  train  then  was.  She  was 
assisted  from  the  train,  and  while  alighting  was  injured.  In  suit  for  damages, 
held,  that  by  so  doing  she  changed  the  character  and  extent  of  the  obligation  upon 
the  carrier.  There  being  evidence  to  such  change,  it  was  proper  to  instruct  the 
jury  to  find  for  the  defendant,  '*  if  you  find  from  the  evidence  that  after  having 
<;arried  plaintiff  past  the  platform,  the  conductor  stopped  the  train  and  offered 
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to  carry  her  back  to  the  platform,  and  that  plaintiff  thereupon  requested  to  be 
alJoweil  to  ^et  off  where  she  did  get  off,  and  that  the  conductor  used  ordinary 
care  in  assisting  her  to  get  off/' 

2.  Chargre.— Charge  commended,  in  charging  upon  the  effect  of  the  testi- 
mony introduced  by  plaintiff,  if  believed,  and  the  converse  of  the  proposition 
supi)orted  by  testimony  in  behalf  of  the  defendant. 

3.  Abstract  Principles  in  Chargre.— It  was  complained  that  the  court 
instructetl  the  jury:  *'  It  is  the  duty  of  railway  companies  in  transporting  their 
passengers  to  use  a  high  degree  of  care  to  protect  them  from  being  injured,  but 
they  are  not  required  to  insure  their  safety,  and  it  is  the  duty  of  a  passenger 
himself  to  use  reasonable  care  to  prevent  his  own  injury/'  See  facts  where  such 
charge  was  pertinent,  or  at  most  harmless. 

4.  Motion  for  New  Trial  — Newly  Discovered  Testimony.  — See 
motion  for  new  trial  on  grounds  of  alleged  newly  discovered  testimony,  which 
on  its  face  is  held  to  show  that  the  testimony  was  known  to  plaintiff  before  the 
trial,  and  no  reason  shown  for  not  producing  it. 

6.  Same — Diligence. — Motion  for  new  trial  was  overruled,  and  notice  of 
api)eal  given  November  13.  On  November  15  an  amended  motion  for  new  trial 
was  filed,  based  upon  the  contents  of  depositions  filed  by  the  defendant  on  No- 
vember 9.  Hekh  that  the  action  of  the  trial  court  in  striking  out  said  amended 
motion  was  not  error.  But  tlie  action  on  the  merits  does  not  require  that  it  be 
revised. 

Appeal  from  Lamar.    Tried  below  before  Hon.  E.  D.  McClellan. 

HcUe  &  Hale,  for  appellant. — 1.  Offering  to  back  the  train  to  the  plat- 
form and  using  ordinary  care  in  assisting  appellant  to  alight,  will  not 
necessarily  exonerate  appellee  from  liability,  even  though  appellant  re- 
quested to  be  allowed  to  be  put  off  where  she  was,  and  it  was  error  to  so 
-charge  the  jury,  in  the  absence  of  any  plea  of  contributory  negligence, 
and  in  the  absence  of  any  charge  on  either  "  contributory  negligence'*  or 
.  *'  proximate  cause."  Railway  v.  Coo|>er,  70  Texas,  67;  Railway  v.  Gass- 
camp,  69  Texas,  547;  Railway  v.  Murphy,  46  Texas,  364;  Railway  v. 
Hill,  71  Texas,  459;  Railway  v.  Moore,  69  Texas,  160;  Railway  v.  Or- 
mond,  64  Texas,  489;  Railway  v.  Weisnen,  65  Texas,  447;  Railway  v. 
Dorough,  72  Texas,  111;  Railway  v.  Gorbett,  49  Texas,  581;  Ins.  Co. 
V.  Boon,  95  U.  S.,  130;  Laplenie  v.  Steamboat  Co.,  37  Am.  and  Eng. 
Ry.  Cases,  350. 

2.  It  is  error  to  repeat  the  same  proposition  in  different  forms  in  the 
court's  chai'ge,  and  to  do  so  lays  too  much  stress  upon  the  particular 
point,  and  is  a  suggestion  of  the  court's  opinion  as  to  the  sufficiency  and 
weight  of  the  evidence  to  entitle  plaintiff  to  recover. 

3.  The  abstract  proposition  of  law,  that  railway  companies  are  not 
insurers  of  the  safety  of  their  passengers,  has  no  application  to  this  case, 
nor  was  any  issue  of  that  kind  made  in  the  pleading,  nor  was  there  any 
evidence  upon  which  to  predicate  the  charge,  and  it  was  calculated  to  mis- 
lead the  jury. 

Vol.  LXXXV.  Sup.— 7 
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J.  W,  Terry ^  for  appellee.  —  The  rule  of  law  requiring  a  common  carrier 
of  passengers  to  exercise  the  highest  degree  of  skill  and  human  diligence, 
applies  only  where  the  passenger  is  being  carried  passively  and  trusting 
himself  entirely  to  the  control  and  care  of  the  carrier,  and  does  not  apply 
to  the  care  required  to  be  exercised  by  the  carrier  in  the  discharge  of 
passengei-3  from  the  train  after  the  same  has  come  to  a  stop,  where  the 
injury,  if  any,  is  attended  by  tlie  passenger's  own  will  or  movement, 
under  which  circumstances  ordinary  care  is  the  standard  of  liability; 
hence,  the  court  was  correct  in  requiring  of  the  conductor  ordinary  care 
under  the  circumstances  in  Assisting  the  plaintiff  from  the  train.  Tbomp. 
on  Carr.  of  Pass.,  104,  209,  214;  Railway  v.  Marion,  27  Am.  and  Eng. 
Ry.  Cases,  132;  Railway  v.  Peters,  30  Ind,  168;  Railway  v.  Shires,  18 
Ohio  St.,  255. 

TARLTON,  Judge,  Section  JB.— This  suit  was  instituted  in  the  District 
Court  of  Lamar  County,  by  appellant,  against  appellee,  to  recover  the 
sum  of  $15,000  damages  for  personal  injuries  inflicted  upon  appellant, 
ascribed  to  the  negligence  of  appellee,  its  agents,  and  employes. 

The  plaintiff  alleged,  that  on  September  15,  1888,  she  was  a  passenger 
on  one  of  the  passenger  coaches  of  defendant,  traveling  from  Dallas, 
Texas,  to  Ambia,  in  Lamar  County.  That  on  reaching  Ambia,  the  point 
of  her  destination,  the  train  going  in  a  northerly  direction  was  moved 
from  the  main  track  onto  a  switch,  where  it  remained  a  few  minutes  un- 
til the  south-bound  train  from  Paris  passed;  that  while  the  train  was  on 
the  sidetrack  there  was  no  safe  place  for  passengers  to  alight;  that  after 
tlie  south-bound  train  passed,  that  on  which  plaintiff  was  returned  to  the 
main  track,  and  moving  forward,  passed  by  the  depot  and  platform,  with- 
out giving  her  an  opportunity  to  alight;  that  though  she  requested  the 
conductor  to  stop  the  train  at  the  platform  that  she  might  alight,  it  passed 
on  for  about  the  distance  of  400  yards  beyond  the  north  end  of  the  switch. 
Here  it  stopped,  and  tlie  conductor  commanded  her  to  get  off,  and  to  be 
in  a  hurry;  that  she  requested  him  to  back  the  train  to  the  platform,  but 
he  declined;  whereuix)n,  at  his  earnest  command,  she  reached  down, 
placed  her  hands  on  his  shoulders,  and  jumped  down,  spraining,  break- 
ing, and  permanently  injuring  her  ankle;  that  when  she  reached  the 
ground,  the  conductor  stepped  on  the  great  toe  of  her  right  foot,  and  so 
mashed  it  that  the  nail  came  off,  causing  her  to  suffer  great  pain;  that  in 
a  suffering  and  crippled  condition  she  was  compelled  to  walk  to  her  home, 
about  three-fourths  of  a  mile  distant. 

The  defendant,  after  pleading  a  general  denial,  answered  specially, 
**  that  the  conductor  in  charge  of  the  defendant's  train,  after  having 
passed  beyond  the  station  and  platform,  proposed  to  plaintiff  that  he 
would  back  the  train  to  the  platform,  but  that  the  plaintiff  insisted  on 
getting  off  where  the  train  then  was,  whereupon  the  conductor  carefully 
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and  gently  assisted  plaintiff  to  alight  therefrom,  and  she  sustained  no  in- 
jury whatever  as  declared  upon.'* 

The  trial  resulted  in  a  verdict  and  judgment  for  the  defendant,  and 
the  plaintiff  prosecutes  this  appeal. 

Evidence  introduced  by  the  plaintiff  indicates  that  the  defendant  com- 
pany carried  the  plaintiff  beyond  the  platform  on  which  passengers  were 
to  alight;  that  when  this  fact  was  discovered,  the  plaintiff  requested  him 
to  return  to  the  platform,  that  she  might  leave  the  cars  in  safety;  that  the 
conductor,  so  far  from  granting  her  request,  stopped  the  train  at  a  point 
several  hundred  yards  beyond  the  platform  and  commanded  her  to  alight; 
and  that  in  obeying  this  command  she  received  the  injuries  complained  of. 

Evidence  introduced  by  the  defendant  indicates,  that  when,  at  the  point 
referred  to,  the  conductor  discovered  that  the  plaintiff  was  still  on  the 
train,  he  stopped  the  cars  and  offered  to  return  to  the  platform  that  the 
plaintiff  might  alight;  that  the  plaintiff  declined  to  return,  saying  that 
she  would  prefer  to  get  off  where  the  train  then  was,  and  that  the  con- 
ductor thereupon  gently  and  carefully  assisted  her  to  alight. 

Such  being  the  state  of  the  evidence,  the  court,  among  other  things, 
instructed  the  jury  as  follows: 

"  Second.  If  you  believe  from  the  evidence  that  the  defendant,  while 
carrying  plaintiff  as  one  of  its  passengers  on  one  of  its  trains  from  Dallas 
to  Ambia,  carried  her  past  the  platform  prepared  for  passengere  to  alight 
upon,  and  that  after  having  done  so.  the  conductor  stopped  the  tmin  and 
failed  or  refused  to  back  the  same  to  the  station  platform,  and  ordered  or 
requested  the  plaintiff  to  get  off,  and  failed  to  furnish  safe  means  for  her 
to  get  off,  and  that  by  getting  off  at  said  place  she  was  thereby  injured 
as  alleged,  then  you  will  find  a  verdict  for  plaintiff  for  such  actual  dam* 
ages  as  the  evidence  may  show  her  to  have  sustained  by  reason  of  such 
injury. 

**  Third.  If  you  believe  from  the  evidence  that  after  having  carried 
plaintiff  past  the  platform,  the  conductor  stopped  the  train  and  offered  ta 
carry  her  back  to  the  platform,  and  that  plaintiff  thereupon  requested  to 
be  allowed  to  get  off  where  she  did  get  off,  and  that  the  conductor  used 
ordinary  care  in  assisting  her  to  get  off,  then  you  will  find  a  verdict  for 
the  defendant." 

It  will  be  observed  that  the  foregoing  charges  are  adapted  to  the  phases 
of  the  evidence  as  presented  by  the  plaintiff  and  defendant  respectively. 

It  is  insisted,  however,  by  the  appellant's  counsel,  that  the  third  instruc- 
tion set  out  is  erroneous.  The  complaint,  in  substance,  is,  tliat  the  cliarge 
is  addressed  to  the  defense  of  contributory  negligence,  and  tlmt  the  court 
erroneously  assumed  in  the  instruction,  as  matter  of  law,  that  the  fads 
therein  submitted  to  the  determination  of  the  jury  constitute  contributory 
negligence.  Numerous  authorities  are  cited  in  support  of  the  projHJsition 
that  the  question  of  contributory  negligence  is,  as  a  general  rule,  a  ques- 
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tion  of  fact  for  the  jury.  We  do  not,  however,  agree  with  counsel  for 
appellant,  that  the  defense  relied  upon  in  this  case,  and  submitted  in  the 
charge  complained  of,  is  purely  the  defense  of  contributory  negligence. 
It  includes  the  idea  of  contributory  negligence;  but  it  involves  more. 

The  contract  of  the  defendant  company  was  to  stop  at  the  platform  of 
the  depot  at  Ambia,  that  the  plaintiff,  its  passenger,  might  there  alight. 
It  failed  in  the  first  instance  to  comply  with  this  contract.  When  its  con- 
ductor discovered  the  failure,  he  proffered,  in  accordance  with  the  obli- 
gation of  the  defendant,  to  return  to  the  platform.  According  to  the 
evidence  of  the  defendant,  the  plaintiff  waived  a  compliance  with  the  con- 
tract, and  requested,  in  consideration  presumably  of  greater  convenience 
to  herself,  to  be  put  off  at  a  different  place  than  that  originally  contracted 
for.  She  thus  changed  the  character  or  extent  of  the  obligation  resting 
upon  the  defendant.  She  substituted  a  place  for  its  performance.  Her 
choice  may  have  involved  negligence  on  her  part,  but  it  also  involved  a 
change  in  the  original  obligation  of  the  defendant.  This  change,  brought 
about  by  her,  would  preclude  her  from  recovery,  unless,  indeed,  the  de- 
fendant was  guilty  of  negligence  in  the  discliarge  of  the  new  obligation. 
In  this  connection,  the  court  left  the  jury  to  determine  the  question  of 
ordinary  care  on  the  part  of  the  company. 

We  are  of  the  opinion  that  the  rule  relied  upon  by  appellant,  and  the 
authorities  supporting  it,  do  not  here  apply,  and  that  the  charge  was 
correct. 

There  was  evidence  for  the  plaintiff  tending  to  show  that  the  plaintiff 
was  injured  in  leaving  the  train.  On  the  other  hand,  the  evidence  for 
the  defendant  tended  to  show  that  the  plaintiff  was  in  no  way  hurt  in 
alighting  from  the  cars,  but  that  she  was  subsequently  injured  in  mount- 
ing a  ladder  at  the  barn  connected  with  her  home. 

The  court,  in  its  second  instruction,  already  quoted,  charged  the  jury, 
that  if  the  plaintiff  was  injured  in  getting  off,  they  should  find  such  actual 
damages  as  the  evidence  may  show  her  to  have  sustained.  Thereafter,  in 
its  fourth  charge,  the  court  instructed  them  as  follows: 

"  Fourth.  Unless  you  find  that  plaintiff  received  some  of  the  injuries 
alleged  in  her  petition  in  getting  off  the  train,  you  will  find  for  the  de- 
fendant, no  matter  wliat  the  other  facts  may  be." 

Appellant  complains  of  this  charge,  on  the  ground,  that  "it  repeated 
and  laid  too  much  stress  upon  whether  plaintiff  got  hurt  at  all  in  getting 
off  the  train;  and  if  she  did  not,  she  could  not  recover,  no  matter  what 
the  other  facts  may  be;'*  and  that  it  *'  is  a  strong  suggestion  to  the  jury 
as  to  the  facts  and  weight  of  the  evidence  on  that  point." 

The  second  paragraph  of  the  court's  charge  embraced  a  proposition 
favorable  to  the  plaintiff,  and  in  respect  to  the  requirements  of  the  evi- 
dence introduced  by  the  plaintiff.  The  fourth  paragraph  announced  the 
converse  of  that  proposition,  conformably  to  evidence  on  the  same  point 
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introduced  by  the  defendant.  We  think  this  method  of  instruction 
commendable.  The  objection  to  the  charge  impresses  us  as  being  hyper- 
critical. 

Another  paragraph  of  the  court's  charge  is  as  follows: 

**  It  is  the  duty  of  railway  companies  in  transporting  their  passengers  to 
use  a  high  degree  of  care  to  prevent  them  from  being  injured,  but  they 
are  not  required  to  insure  their  safety,  and  it  is  tl^e  duty  of  a  passenger 
himself  to  use  reasonable  care  to  prevent  his  own  injury." 

Appellant  insists  that  the  proposition  announced  in  this  paragraph, 
viz.,  "  railway  companies  are  not  insurers  of  the  safety  of  their  passen- 
gers," is  incorrect;  tliat  it  is  an  abstraction,  *'  not  called  for  by  the  issues 
and  evidence  in  the  case." 

This  is  a  suit  by  a  passenger  against  a  carrier  for  injuries.  The  issue 
involved  necessanly  the  relation  and  attitude  borne  by  the  one  to  the 
other.  There  was  evidence  showing  that  the  occasion  of  the  injuries,  if  any, 
which  were  inflicted  upon  the  appellant,  was  accepted,  if  not  sought  and 
insisted  upon,  by  her.  We  arc  not,  therefore,  prepared  to  say  that  the 
proposition  complained  of  is  irrelevant.  If,  however,  it  be  regarded  as 
an  abstraction,  it  does  not  appear  that,  read  in  connection  with  the  entire 
paragraph,  it  was  prejudicial  to  the  appellant. 

It  is  next  insisted  that  a  new  trial  should  have  been  granted  on  the 
ground  of  certain  alleged  newly  discovered  evidence."  This  evidence  is 
set  out  in  the  affidavits  of  two  witnesses  whose  testimony  is  desired,  viz., 
James  Cason  and  R.  L.  Smith.  The  statement  of  the  former  has  refer- 
ence to  the  condition  in  which  he  found  appellant's  ankle  at  her  home  the 
day  after  her  arrival  at  Ambia,  and  to  a  conversation  with  her  about  the 
injury.  Both  the  api>ellant  and  her  son  J.  D.  Con  will  had  testified  on 
this  subject  This  evidence  was  thus  cumulative.  Besides,  if  true,  it 
was  known  to  the  plaintiff  on  the  day  after  the  injury  was  inflicted,  and 
no  diligence  wliatever  was  used  to  secure  it  on  the  trial. 

The  statement  of  Smith  was  of  like  tenor,  and  was  to  the  further  pur- 
port, that  he  was  on  the  train  on  the  occasion  in  question,  and  heard  the 
conductor  order  the  appellant  to  get  off  the  cars  at  the  place  where  he 
had  stopped  the  train.  The  plaintiff  herself  had  testified,  that  there  was 
but  one  man  in  the  car  at  the  time,  and  that  she  ''  told  the  man  to  notify 
the  conductor  that  they  had  carried  her  past  her  station."  It  iience  fol- 
lows, that  if  the  statement  of  the  appellant  and  that  of  Smitii  be  true,  the 
latter  was  the  man  on  the  car  accosted  by  the  appellant.  His  statement 
indicates  that  he  was  personally  known  to  the  plaintiff,  because  he  therein 
refers  to  a  conversation  had  by  him  with  her  at  her  home  two  days  after 
the  occurrence.  There  was  a  similar  want  of  diligence  to  procure  the 
evidence  of  Smith.  The  statement  of  the  latter  is  further  to  the  effect, 
that  he  had  a  conversation  with  one  Martin,  an  important  witness  for  the 


Digitized  by  VjOOQIC 


102  Texas  SurREME  Court  Reports.  \^Au8tiHy 

defendant,  in  which  Martin  made  a  statement  contrary  to  the  statement 
made  by  him  in  court. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence  unless  it  is  made  to  appear  that  it  has  come  to  the  knowledge  of 
the  applicant  since  the  trial;  tliat  it  could  not  have  been  sooner  discov- 
ered by  the  exercise  of  diligence;  that  it  is  not  merely  cumulative;  that 
it  is  not  for  the  purpose  of  impeachment.  Sayles'  Civ.  Stats.,  ai-t.  1368, 
note  10,  and  the  numerous  autliorities  there  cited.  The  application  com- 
plies with  few,  if  any,  of  these  conditions. 

The  appellant  further  complains  that  she  was  surprised  by  the  testi- 
mony introduced  by  the  defendant,  showing  that  she  was  not  injured  at 
the  time  and  place  referred  to.  The  defense  of  noninjury  was  specifically 
pleaded;  and  the  plaintiff  having  gone  to  trial  confronted  by  the  plea, 
must  be  held  to  have  had  notice  of  the  facts  relied  upon  to  defeat  her 
action.     Such  is  the  object  of  pleading. 

The  deix>sition  of  a  witness,  C.  C.  Morgan,  the  conductor  of  defend- 
ant, was  filed  in  court  November  9,  1889.  On  November  13  the  appli- 
cation above  referred  to  was  overruled  and  notice  of  appeal  was  given. 
On  November  15  an  additional  motion  for  a  new  trial  was  filed,  on  the 
ground,  substantially,  that  the  testimony  of  Morgan  conflicted  with  that 
introduced  by  the  defendant  on  the  trial,  and  that  the  deposition  was  not 
seen  by  plaintiff  or  her  counsel  until  after  action  on  the  original  motion. 
This  additional  application  was  stricken  out,  on  motion  of  the  defendant 
that  it  came  too  late,  and  complaint  is  made  of  this  action  of  the  court. 

It  appears  that  Morgan  testified  in  this  deiK)sition  that  he  had  but  one 
conversation  with  the  plaintiff  on  the  occasion  referred  to,  and  in  this 
conversation  it  does  not  appear  that  there  was  any  offer  by  him  to  return 
to  the  platform  with  api>ellant,  after  having  passed  it.  Whence  it  is 
argued  that  no  such  offer  was  made,  or  Morgan  would  have  testified  to  it. 
This  testimony  appeal's  to  us  to  be  of  a  purely  negative  character.  It 
may  be  that  the  witness*  attention  was  not  drawn  to  any  special  feature 
of  the  conversation,  and  that  what  actually  occurred  was  thus  overlooked. 
Besides,  no  reason  is  advanced  why  the  deposition  was  not  seen  by 
plaintiff's  counsel  at  an  earlier  date.  It  had  been  on  file  four  days  when 
the  original  motion  was  overruled.  The  plaintiff  had  reason  to  expect  it, 
from  the  fact  that  she  was  presumably  served  with  notice  that  it  would 
be  taken. 

The  court  had  the  power  to  set  aside  the  judgment,  even  after  having 
overruled  an  application  for  a  new  trial;  but  the  exercise  of  this  power  is 
confided  to  its  sound  discretion.  We  are  not  at  liberty  to  revise  it,  un- 
less there  ai)pear  to  have  been  an  abuse  of  this  discretion. 

We  recommend  that  the  judgment  be  aflSrmed. 

Affirmed. 

Adopted  May  31,  1892. 
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N.  E.  Hill  v.  Estate  of  R.  B.  Hill. 

No.  7556. 

Basiziess  Home8tead^Abandoninent.^R.  B.  Hill  had  a  blacksmith 
shop  upon  a  lot  detached  from  his  resideDce.  The  shop  was  burned  down.  The 
husband  then  became  a  constable  and  deputy  sheriflf .  A  store  house  was  erected 
upon  the  lot  and  leased  for  a  year.  One  month  of  the  time  had  passed  when  he 
died.  An  application  of  the  widow  to  have  the  lot  set  apart  to  her  and  the 
children  of  the  deceased  as  exempt  property  by  reason  of  it  being  the  business 
homestead,  was  refused.  On  appeal,  held,  it  appearing  that  the  lot  was  not  used, 
nor  was  it  adapteil  or  reasonably  necessary  for  the  business  pursued  by  the  hus- 
band, it  could  not  constitute  a  business  homestead;  as  such  it  had  been  aban- 
doned.   See  facts. 

Appeal  from  Fannin.     Tried  below  before  Hon.  E.  D.  McClellan. 

Richard  B,  Seniple,  for  appellant,  cited:  Archibald  v.  Jacobs,  69  Texas, 
248;  Sandei*s  v.  Sheran,  66  Texas,  655;  Bowman  v.  Watson,  66  Texas, 
295;  Foremanv.Meroney,  62  Texas,  723;  Cline  v.  Upton,  56  Texas,  320. 

Lusk  &  Thurmond  and  O.  W.  Donaldson,  for  api^ellees,  cited:  Shryock 
V.  Latimer,  57  Texas,  674;  Hargadene  v.  Whitfield,  71  Texas,  482;  Pfeif- 
fer  V.  McNatt,  74  Texas,  640. 

TARLTON,  Judge,  Section  5.  — This  is  an  appeal  by  N.  E.  Hill,  the 
widow  of  R.  B.  Hill,  deceased,  from  a  judgment  of  the  District  Court  of 
Fannin  County,  rendered  August  22,  1889.  By  this  judgment  the  court 
refused  to  set  aside,  on  the  application  of  appellant,  a  certain  store  house 
and  lot  in  the  town  of  Ladonia,  Fannin  County,  as  a  part  of  the  home- 
stead of  her  husband,  R.  B.  Hill,  at  the  date  of  his  death.  It  is  claimed 
by  appellant  that  the  property  was  exempt  as  the  business  homestead  of 
the  deceased.    This  claim  presents  the  sole  question  for  our  consideration. 

R.  B.  Hill  was  a  citizen  of  Ladonia.  He  owned  and  occupied  a  resi- 
dence in  that  town.  He  was  killed  December  15,  1887,  leaving  the  ap- 
))ellant,  his  widow,  and  six  minor  children.  The  store  house  and  lot  in 
question  were  about  fifty  yards  distant  from  his  residence,  separated  by 
intervening  streets  and  lots.  A  blacksmith  sliop  had  once  occupied  the 
lot,  in  which  Hill  himself  had  followed  the  business  of  a  blacksmith. 
This  shop  was  burned  several  years  prior  to  Hiirs  deatli.  After  its  de- 
struction Hill  ceased  business  as  a  blacksmith.  He  built  upon  the  lot  the 
store  house  in  question,  which  he  rented  out  to  pei-sons  conducting  a 
mercantile  businesi®.  At  the  time  of  HilFs  death  it  had  been  leased  for 
a  period  of  one  year,  about  one  month  of  the  term  having  expired.  Hill 
refused  to  rent  it  for  a  shorter  term  than  one  year.  Meanwhile,  contin- 
uously since  the  burning  of  the  blacksmith  shop  up  to  his  death,  Hill  had 
been  filling  the  office  of  constable  and  of  deputy  sheriff.     This  was  his 
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exclusive  business  until  about  a  month  prior  to  his  death,  when  he  addi- 
tionally, in  the  name  of  his  wife,  the  appellant,  engaged  in  the  mercantile 
business,  with  one  Gooch  as  his  partner.  This  mercantile  business  was 
carried  on  in  a  rented  store  house  on  a  lot  different  from  tlie  one  in  ques- 
tion. A  short  time  before  his  death,  Hill  expressed  to  his  wife  tlie  inten- 
tion to  build  "as  soon  as  he  got  able''  a  larger  and  better  store  house 
on  the  lot  in  question,  and  to  carry  on  his  business  therein.  So  some  six 
months  prior  to  his  death,  one  Cole  proposed  to  purchase  from  him  the 
house  and  lot.  IJill  declined  to  sell,  saying  that  "  when  he  got  able*'  he 
intended  to  erect  on  the  lot  a  larger  house,  and  intended  to  keep  it  as  a 
" nest  egg**  for  his  family;  that  he  did  not  carry  on  his  mercantile  bus- 
iness in  the  house.  Because  it  was  rented  and  the  lease  was  not  3^et  out; 
that  the  house  was  too  small,  and  he  could  not  use  it  until  he  built  a 
larger  house  on  the  lot.  Hill  also  expressed  to  his  wife  the  intention  to 
become  a  candidate  for  sheriff,  and  to  other  witnesses  he  expressed  a 
similar  intention  on  the  day  on  which  he  was  killed. 

The  trial  court  concluded,  that  **R.  B.  Hill,  at  his  death,  had  aban- 
doned the  house  and  lot  in  question  as  a  part  of  his  homestead,  and  that 
the  property  could  not  be  set  apart  to  his  family  as  a  portion  of  the 
homestead."    We  concur  in  this  conclusion. 

After  the  destruction  of  the  blacksmith  shop.  Hill  wholly  ceased  the 
business  for  which  he  had  previously  used  the  property,  and  the  property 
itself  was  subjected  to  a  use  foreign  to  the  employment  as  constable,  in 
which  he  engaged.  The  store  house  was  rented  for  a  series  of  years.  It 
was  thus  permanently,  not  temporarily,  rented.  Not  only  was  it  not 
used,  but  it  was  neither  adapted  nor  was  it  reasonably  necessary  for  the 
business  pursued  by  Hill.  Thus  it  could  not  constitute  a  business  home- 
stead. Pfeiflfer  v.  McNatt,  74  Texas,  640.  As  such  it  had  been  clearly 
abandoned;  and  such  was  its  status  at  the  time  of  Hill's  death.  An  in- 
tention, under  these  circumstances,  on  his  part  to  make  of  it  a  place  of 
business,  '*as  soon  as  he  got  able" — an  indefinite  time  in  the  future — is 
wholly  immaterial.     Shryock  v.  Latimer,  57  Texas,  674. 

The  statement  above  detailed  of  Mrs.  Hill  with  reference  to  her  hus- 
band's intention  as  to  the  property  was,  on  motion  of  appellee,  excluded 
by  the  court  This  motion  was  made  after  the  witness  had  testified  to  the 
declaration  of  her  husband,  and  after  she  had  been,  to  some  extent,  sub- 
jected to  cross-examination.  Appellant  complains  that  the  court  erred  in 
excluding  the  statement,  because  the  motion  came  too  late.  We  have 
treated  the  statement  of  Mrs.  Hill  as  in  the  record,  and  have  concluded 
that  it  does  not  affect  the  issue.  Hence,  if  the  court  erred  in  the  matter- 
referred  to,  the  error  is  harmless. 

It  is  manifest  that  the  judgment  should  be  affirmed. 

Afftrmed. 

Adopted  May  31,  1»92. 
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Leonard  Magee  v.  J.  F.  Mbrriman. 
No.  7569. 

1.  Reregristration— Lost  Records.— Where  the  record  of  a  deed  has  been 
destroyed,  if  the  original  be  not  rerecorded  within  the  time  prescribed  by  the 
statute  (four  years),  a  subsequent  purchaser  for  value  without  notice  will  be 
protected ;  and  he  will  not  be  charged  with  constructive  notice  by  reason  of  the 
fact  that  the  deed  was  once  recorded,  the  record  of  which  has  been  destroyed. 

2.  Title  of  Act  Requiring  Reregistration.  —  The  act  for  supplying 
lost  and  destroyed  records  necessarily  includes  within  its  terms  as  the  same  sub- 
ject the  reregistration  of  such  records  when  supplied,  and  the  eU'ect  they  shall 
have  when  so  recorded. 

3.  Presumption  of  Existence  of  Original  Deed.— Under  the  ''Act  to 
amend  an  act  entitled  an  act  to  provide  for  the  supplying  of  lost  records  in  the 
several  counties  of  this  State,  approved  April  14, 1874,"  in  so  far  as  it  requires 
that  the  original  deed  be  recorded  within  four  years,  the  existence  of  the  orig- 
inal will  be  presumed  in  absence  of  evidence  showing  its  loss  or  destruction. 

Appeal  from  Falls.     Tried  below  before  Hon.  J.  R.  Dickinson. 

Ooodrich  &  Clarkson^  for  appellant. — 1.  Where  an  original  deed  has 
been  preserved,  the  record  of  which  has  been  destroyed,  the  original  must 
be  recorded  again  within  four  years  next  after  such  loss,  or  one  buying 
in  good  faith  from  his  vendor  is  protected  as  an  innocent  purchaser. 
Sayles'  Civ.  Stats.,  ait.  4292;  Act  of  July  13,  1876;  Evans  v.  Temple- 
ton,  69  Texas,  376. 

2.  This  statute  applies  to  deeds  made  and  records  destroyed  before  the 
passage  of  the  act.  Hawley  v.  Bullock,  29  Texas,  216;  Hutchins  v. 
Bacon,  46  Texas,  408. 

J.  A.  Martin,  for  appellee. — 1.  Even  if  the  construction  of  article  4292, 
Revised  Statutes,  contended  for  by  appellant,  be  correct,  still  it  has  appli- 
cation only  to  cases  when  the  original  deeds  are  preserved  and  in  exist- 
ence; and  this  fact  should  be  proven  by  the  party  invoking  such  a  con- 
struction of  this  statute,  and  be  made  to  appear  affirmatively.  Rev.  Stats., 
art.  4292. 

2.  Tliat  appellee's  deeds  were  recorded  in  Bosque  and  Falls  counties 
after  the  destruction  of  the  records  in  Milam  County,  does  not  prove  that 
the  originals  were  preserved  or  in  existence,  because  certified  copies  might 
be  recorded,  and  that  without  limitation  as  to  time.  Laws,  1874,  see.  3^ 
p.  101;  Laws,  1876,  sec.  3,  p.  46;  Rev.  Stats.,  art.  4291. 

3.  When  a  deed  has  been  duly  registered  in  the  proper  county,  and  the 
land  conveyed  by  such  deed  shall  fall  within  another  county  subsequently 
created,  the  prior  registration  shall  not  be  deemed  to  be  thereby  invali- 
dated or  in  any  manner  aflfected,  but  shall  still  continue  to  be  equivalent 
to  an  actual  notice  of  \tz  contonts  to  all  persons  whomsoever.     Rev.  Stats.  > 
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art.  4358;  McKissick  v.  Colquboun,  18  Texas,  148;  Frizzell  v.  Johuson, 
30  Texas,  31;  HerringtOD  v.  Williams,  31  Texas,  448;  Melton  v.  Turner, 
38  Texas,  81;  Jones  v.  Powers,  65  Texas,  214. 

4.  A  deed  once  properlj'^  recorded  is  notice  to  all  the  world  of  the  pur- 
chaser's rights,  and  this  notwithstanding  the  subsequent  destruction  of  the 
records.  Rev.  Stats.,  aits.  4334,  4342;  Fitch  v.  Boyer,  51  Texas,  349; 
Throckmorton  v.  Price,  28  Texas,  605;  Wade  on  Notice,  sees.  150,  157; 
Alvis  V.  Morrison,  14  Am.  Rep.,  117;  Shannon  v.  Hall,  22  Am.  Rep.,  146; 
Meyei-s  v.  Buchanan,  46  Miss.,  418;  Webb  on  Rec.  of  Title,  sec.  187. 

5.  Under  the  requirements  of  our  Constitution,  that  no  bill  shall  con- 
tain more  than  one  subject,  and  that  shall  be  expressed  in  the  title,  it 
becomes  proper  to  look  to  the  title  of  the  several  acte  in  which  this  pro- 
vision is  found,  to  aid  us  in  arriving  at  the  intention  of  the  Legislature. 
The  preamble  also  may  be  looked  to  for  the  same  purpose.  Laws  1874, 
p.  100;  Laws  1876,  p.  45;  Rev.  SUts.,  p.  467;  Endl.  Int.  of  Stats., 
sees.  59,  62;  Potter's  Dwar.,  103,  107;  Const.  1876,  art.  3,  sec.  35. 

6.  If  these  be  statutes  of  registration,  then  they  are  obnoxious  to  the 
constitutional  {provision  that  no  bill  shall  contain  more  than  one  subject, 
which  shall  be  expressed  in  its  title.  Const.  1869,  art.  12,  sec.  17;  Const 
1876,  art.  3,  sec.  35. 

7.  These  statutes  must  be  construed  to  have  a  prospective,  and  not  a 
retroactive  effect.  Const.  1876,  art.  1,  sec.  16;  Laws  1874,  p.  100;  Laws 
1876.  p.  46;  Laws  1879,  p.  35;  Ins.  Co.  v.  Ray,  50  Texas,  519;  Cool. 
Const.  Lim.,  76;  Potter's  Dwar.,  155,  maxim  16. 

FISHER,  Judge,  Section  B.—On  September  29,  1888,  appellee  insti- 
tuted  in  the  District  Court  of  Falls  County  his  suit  of  trespass  to  try  title 
against  appellant  for  the  George  Davis  160  acres  survey  in  Falls  County, 
and  on  July  9,  1889,  recovered  a  verdict  and  judgment  for  the  land,  with 
an  allowance  to  appellant  for  improvements. 

The  land  was  patented  September  4,  1847,  to  Jacob  De  Cordova,  as- 
signee of  Davis,  under  whom  both  parties  claim — the  appellee  under  the 
elder  deed.     Magee  appeals. 

There  is  but  one  assignment  of  error,  which  is  as  follows: 

''  The  law  is,  that  the  holder  of  a  deed  whose  record  has  been  destroyed 
must  rerecord  the  original  within  four  years,  or  a  purchaser  from  the 
vendor  of  such  holder,  who  buys  in  good  faith  without  notice,  and  p&yB 
the  purchase  money,  is  protected  as  a  purchaser  in  good  faith;  and  the 
court  erred  in  instructing  a  finding  for  the  plaintifi"  without  regard  to 
this  proposition,  and  in  refusing  the  special  charge  asked  by  the  defend- 
ant presenting  the  substance  of  this  proposition." 

The  facts  are: 

1.  The  land  sued  for  was  patented  to  Jacob  De  Cordova,  September  4, 
1847.     The  patent  was  filed  for  record  in  Falls  County,  June  19,  1885. 
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2.  Jacob  De  Cordova  conveyed  said  land  to  William  R.  Baker  by  his 
deed  of  date  December  20,  1848,  which  deed  was  recorded  in  the  record 
of  deeds  of  Milam  County,  Texas,  May  28,  1850,  after  having  been  duly 
proved  for  record  December  21, 1848.  This  deed  was  recorded  in  Bosque 
County  April  21, 1874  (other  land  lying  in  Bosque  County  was  conveyed 
by  the  same),  and  in  Falls  County  November  30,  1888. 

W.  R.  Baker,  on  the  4th  day  of  December,  1849,  conveyed  to  F.  H. 
Merriman  said  laud  by  his  deed  of  that  date,  which  was  then  proved  for 
record  December  4,  1849,  and  filed  for  record  in  Milam  County,  and  re- 
corded in  said  county  the  29th  day  of  May,  1850,  and  recorded  in  Bosque 
(it  conveying  also  Bosque  County  land)  April  21,  1874,  and  filed  for 
record  and  recorded  in  Falls  County  June  19,  1885. 

3.  It  was  admitted  that  the  plaintiff  is  the  son  and  sole  heir  at  law  of 
F.  11.  Merriman. 

4.  By  virtue  of  an  order  of  sale  and  an  order  of  confirmation  of  sale, 
made  in  the  County  Court  of  Bosque  County,  in  the  estate  of  Jacob  De 
Cordova,  the  administrator  of  said  estate,  by  his  deed  dated  March  22, 
1882,  in  consideration  of  $80,  conveyed  said  land  to  J.  C.  Frazier,  which 
deed  was  duly  recorded  in  the  record  of  deeds  of  Falls  County  April  27, 
1882. 

J.  C.  Frazier,  by  his  deed  of  special  warranty  of  title  dated  October 
23, 1883,  conveyed  said  lands  to  J.  Jinkins,  which  deed  was  duly  recorded 
in  the  record  of  deeds  of  Falls  County,  June  13,  1884.  Jinkins  paid  a 
consideration  of  $80. 

5.  J.  Jinkins,  by  his  deed  dated  October  25,  1883,  conveyed  said  land 
to  the  defendant  This  deed  contains  a  general  warranty  of  title,  and 
was  duly  recorded  in  Falls  County  June  13,  1884.  The  defendant  paid 
a  consideration  of  $800  for  said  land,  and  he  testified  that  he  had  no  ac- 
tual notice  of  plaintiff's  title  when  he  bought  and  paid  for  the  land. 

6.  That  part  of  Falls  County  in  which  the  land  lies  was  created  out  of 
Milam  County  by  an  act  of  the  Legislature  of  January,  1850,  and  Falls 
was  organized  in  1850.  On  the  9th  day  of  April,  1874,  the  record  of 
deeds  of  Milam  County,  Texas,  including  the  record  of  the  above  men- 
tioned deeds,  the  line  of  plaintiff's  title  (which  are  recorded  in  Milam) 
was  destroyed  by  fire. 

Tlie  court  below,  in  effect,  instructed  the  jury  to  find  in  plaintiff's 
favor  as  to  the  land,  and  refused  a  charge  asked  by  appellant,  presenting 
his  rights  as  an  innocent  purchaser. 

Appellant,  as  seen  by  his  assignment  of  error,  contends,  that  he  is  en- 
titled to  be  protected  as  an  innocent  purchaser,  because  he  purchased 
the  land  for  a  valuable  consideration,  without  actual  notice  of  the  elder 
deed  from  Jacob  De  Cordova,  after  four  years  from  the  time  of  the  de- 
^truetioii  of  the  records  of  Milam  County,  and  before  the  reregistration 
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of  the  original  deed.  We  think  this  the  correct  view  of  the  question,  and 
for  the  error  of  the  court  below  in  this  respect,  we  reverse  and  remand 
the  case.  The  acts  of  tlie  Legislature  of  1874  and  1876,  that  require  the 
reregistration  of  tlie  original  deeds  when  the  records  thereof  have  been 
destroyed,  have  been  construed  by  this  court  in  the  cases  of  O'Neal  v. 
Pettus,  79  Texas,  254;  Salmon  v.  Huff,  80  Texas,  133;  and  Barcus  v. 
Brigliam,  84  Texas,  528.  These  cases  hold,  that  if  the  original  be  not  re- 
recorded within  the  time  required  by  the  statute,  that  a  subsequent  pur- 
chaser for  value,  without  notice,  will  be  protected,  and  he  will  not  ])e 
charged  with  constructive  notice  by  reason  of  the  fact  that  the  deed  was 
once  recorded,  the  record  of  which  has  been  destroyed. 

Appellee  contends,  that  the  acts  of  1874  and  1876  are  unconstitutional, 
because  they  are  obnoxious  to  the  constitutional  provision,  that  no  bill 
shall  contain  more  than  one  subject,  which  shall  be  expressed  in  its  title; 
that  to  regard  these  acts  statutes  of  registration  would  be  to  include  a 
subject  not  embi*aced  in  the  title.  The  title  of  the  act  of  1874  is  as  fol- 
lows: "An  act  to  provide  for  supplying  of  lost  records  in  the  several 
counties  of  this  State.*'  That  of  1876  is  amendatory  of  that  of  1874,  and 
reads:  '*An  act  to  amend  an  act  entitled  *An  act  to  provide  for  the  sup- 
plying of  lost  records  in  the  several  counties  of  this  State,'  approved 
April  14,  1874." 

We  think  the  act  providing  for  supplying  lost  and  destroyed  records- 
necessarily  includes  within  its  terms  as  the  same  subject  the  reregistra- 
tion of  such  records  when  supplied,  and  the  effect  they  shall  have  when 
so  recorded.     We  believe  the  statutes  constitutional. 

Appellee  further  contends,  that  it  is  not  shown  by  the  facts  that  the^ 
original  deed  was  preserved  or  in  existence  after  the  destruction  of  the 
records  of  Milam  County;  and  that  as  ap[)ellant  seeks  the  benefit  of  the 
statute,  and  it  only  requires  the  record  to  be  made  when  the  original  is^ 
preserved  or  in  existence,  he  must  show  that  such  original  was  preserved 
or  existed.  It  is  shown  by  the  facts,  that  a  record  of  the  former  deed 
was  made  in  Falls  County  after  the  land  was  purchased  by  appellant,  but 
it  does  not  appear  whether  the  record  was  made  by  recording  the  original 
deed  or  a  certified  copy,  which  could  have  been  done  under  the  law. 

Without  deciding  the  question  whether  the  law  requires  the  registration 
of  the  original  only,  and  does  not  relate  to  the  registration  of  a  certified 
copy,  we  nevertheless  think  that  appellee's  position  is  untenable. 

The  original  deed  is  presumed  to  exist  until  the  contrary  appears^  and 
the  law  assumes  that  it  is  in  possession  and  control  of  the  party  who 
asserts  title  under  it. 

There  is  another  principle  of  law  that  excludes  the  idea  that  the  appel- 
lant must  show  that  the  deed  was  preserved.  The  appellee  holding  under 
the  older  deed  is  presumed  to  have  it  in  possession,  and  to  have  knowl* 
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edge  of  its  existence  and  preservation,  or  destruction  if  it  is  destroyed. 
These  are  facts  peculiarly  within  his  knowledge,  and  about  which  the  ap- 
l)ellant  is  not  supposed  to  know,  as  he  has  no  concern  with  this  deed. 
The  evidence  of  the  loss  or  preservation  of  the  deed  should  come  from 
the  appellee,  as  he  is  better  enabled  to  furnish  such  information  than  any 
one  else;  and  until  Guch  proof  is  made  it  will  be  presumed  that  the  origi- 
nal was  preserved.  We  can  not  assume  that  the  original  deed  was  dc- 
s^troyed  when  the  record  thereof  was  destroyed,  because  the  deed  is  simply 
m  the  possession  of  the  clerk  and  deposited  in  his  olUce  so  long  only  as 
is  required  to  record  it  It  then  ceases  to  be  an  archive  of  his  office.  It 
is  a  private  paper  of  tlie  owner,  which  he  can  control  at  will. 

There  is  an  agreement  in  the  record  that  if  there  is  reversible  error  in 
the  case  it  shall  be  remanded;  otherwise  we  would  reverse  and  render. 

We  conclude  the  judgment  should  be  reversed  and  remanded,  and  so 
report. 

.  Reversed  and  remanded. 

Adopted  May  81,  1892. 


Wood  <fe  Welder  v.  J.  S.  Thornton. 
No.  7381. 

1.  Oondition  in  Sale  of  Land  Passingr  with  the  Land.— A  contract 
for  sale  of  a  large  number  of  adjoining  surveys  included  six  surveys  title  to 
which  was  defective.  The  price  for  the  latter  was  represented  by  a  note  exe- 
cuted by  the  purchaser,  and  it  was  conditioned  that  if  at  the  end  of  two  years 
the  vendor  had  not  perfected  the  title  to  the  satisfaction  of  the  vendee,  the  latter, 
on  giving  notice,  would  be  entitled  to  have  his  note  returned  and  the  land  to  be 
surrendered.  Sullivan,  the  vendee,  sold  the  land  to  Wood  &  Welder,  and  they 
to  Thornton;  he  assuming  the  payment  of  purchase  money  anti  other  Hens,  and 
having  a  warranty  deed  from  his  vendors.  Thornton  paid  the  Sullivan  note, 
although  notified  by  him  that  he  was  dissatisfieil  with  the  title.  In  action  of 
Wood  &  Welder  for  the  purchase  money  against  Thornton,  held: 

1.  The  payment  by  Thornton  of  the  Sullivan  note  for  the  lands  with  defective 
titles  was  not  a  mere  voluntary  payment.  Thornton  had  the  right  to  elect  to 
take  the  lands  and  rely  upon  the  warranty  given  him  in  his  deed.  The  condi- 
tion passed  with  the  laud. 

2.  The  sale  of  the  land  by  Sullivan  put  it  out  of  his  power  to  pass  upon  the 
title.  He  could  not  restore  the  land  upon  declaring  the  title  unsatisfactory  after 
having  sold  it.    The  right  to  elect  to  rescind  passed  to  his  vendees. 

3.  The  title  in  part  failing,  Thornton  had  the  right  of  action  upon  his  war- 
ranty to  the  extent  of  the  failure,  notwithstanding  bis  payment  of  the  Sullivan 
note. 

2.  Immaterial  Error.— On  a  slight  error  in  computation,  not  brought  to 
ihe  notice  of  the  trial  court,  a  case  will  not  be  reversed  on  appeal.  See  example. 

Appeal  from  Bexar.     Tried  below  before  Hon.  W.  W.  King. 

Digitized  by  VjOOQIC 


110  Texas  Sufrsme  Coubt  Reports.  lAutUn^. 

Lane  A  Mayfield,  for  appellants. — -l.  The  measure  of  damages  upon  a 
covenant  of  warranty  of  the  title  to  realty  is  the  purchase  money  actually 
paid  therefor,  with  legal  interest  from  the  date  of  eviction.  Turner  v. 
Miller,  42  Texas,  418;  Garrett  v.  Gaines,  6  Texas,  485;  Glenn  v.  Mathews, 
I  i  Texas,  400;  Anding  v.  Perkins,  29  Texas,  348;  4  Kent  Com.,  475;  Hall 
V.  York,  22  Texas,  641;  Dui-st  v.  Swift,  11  Texas,  273;  Sutton  v.  Page,  4 
Texas,  142. 

2.  The  obligation  for  $13,289.25,  evidenced  by  the  contract  between 
Skidraore  and  Sullivan,  was  for  the  entire  purchase  money  of  the  said  six 
surveys  of  land,  one  of  which  was  the  James  Nowland  survey,  for  which 
the  vendor  thereof,  F.  O.  Skidmore,  had  no  title  whatever.  And  the  per- 
fection of  the  title  to  the  same  by  F.  O.  Skidmore  to  the  satisfaction  of 
H.  D.  Sullivan  was  a  condition  precedent  to  the  payment  of  said  obliga- 
tion; and  the  payment  thereof  by  the  appellee  to  his  remote  warrantor, 
F.  O.  Skidmore,  before  said  title  was  perfected  and  before  the  five  years 
had  expired  in  which  he  was  to  perfect  title,  was  a  voluntary  payment 
by  the  appellee,  and  imposed  no  liability  upon  appellants  uix)n  their 
covenant  of  warranty.  2  Pars,  on  Con.,  528;  The  People  v.  Glann,  70 
111.,  232;  Barney  v.  Giles,  11  N.  E.  Rep.,  206;  Moore  v.  Campbell,  12  N.« 
E.  Rep.,  405;  De  Kay  v.  Bliss,  4  N.  Y.  State,  723;  Johnson  v.  Latimer,  71 
Ga.,  470;  Denver  v.  Riley,  7  Colo.,  494. 

3.  A  voluntary  payment  is  a  payment  made  by  a  person  where  he  is^ 
not  requested  to  make  such  payment  by  another,  and  where  he  is  under 
no  obligation  to  make  the  payment.  Williams  v.  Miller,  1  Wash.  Terr., 
105;  Durant  v.  Rodgers,  71  111.,  121;  Alton  v.  Mulledy,  21  III.,  76;  Wat- 
kins  V.  Trustees,  41  Mo.,  302. 

Simpson  &  JameSy  for  appellee. — As  between  Wood  <fe  Welder  and  J. 
S.  Thornton.  I  he  payment  by  Thornton  of  the  SkidmoL*e  note  can  not, 
on  appellants*  authorities,  be  considered  a  mere  voluntary  act,  inasmuch 
as  its  payment  was  unconditionally  required  by  Wood  <fe  Welder  in  the 
terms  of  their  deed  to  Thornton;  and  the  conditions  did  not  exist  at  the 
time  of  its  payment  by  Thornton  which  entitled  the  note  to  be  credited 
by  reason  of  the  Nowland  failure  of  title. 

HENRY,  Associate  Justice. — We  copy  the  following  statement  of  this 
case  from  the  brief  of  the  counsel  of  appellants: 

"  This  was  a  suit  upon  a  contract  executed  by  the  appellee  to  appellants, 
for  a  consideration  paid,  to  deliver  to  appellants  756  hoad  of  beeves  on 
the  first  of  April,  188o,  Plaintiffs  alleged,  that  the  appellee  failed  to  de- 
liver 166  head  thereof,  and  that  the  contract  price  paid  by  the  appellants 
for  the  same  was  ^18.01  per  head. 

'*  The  suit  was  for  the  value  of  166  head  of  beeves  at  the  rate  of  $18.01 
per  head,  and  the  sum  of  $50  for  the  reasonable  value  of  appellants'  ser- 
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rices,  with  their  employes,  in  rounding  up  the  cattle  in  Stout's  pasture, 
at  the  request  of  appellee,  with  8  per  cent  interest  thereon  from  April  1, 
1888. 

*'  Defendant  answered  by  a  general  denial  and  a  plea  in  reconvention, 
setting  up  that  the  consideration  of  the  contract  sued  upon  was  for  a  part 
of  the  purchase  money,  and  grew  out  of  a  sale  of  twenty-seven  surveys  of 
land  containing  38,995.3  acres,  lying  in  Bee,  Live  Oak,  and  San  Patricio 
counties,  sold  and  conveyed  by  the  appellants  to  the  appellee  by  deed  on 
the  9th  day  of  March,  1888;  and  that  said  appellants  had  covenanted 
therein  to  deliver  possession  thereof  to  appellee  on  the  1st  of  April,  1888, 
and  to  warrant  and  defend  the  title  to  all  of  said  twenty-seven  surveys 
of  land;  that  there  was  due  and  owing  upon  said  land  for  State  and 
county  taxes  thereon,  in  the  year  1888,  the  sum  of  $304.96;  and  that  in 
a  certain  suit  in  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas  Judgment  had  been  rendered  against  the  appellee  for 
385^  acres  of  the  James  Noland  survey,  lying  in  Bee  County,  which  was 
one  of  the  twenty-seven  surveys  conveyed  by  appellants  to  appellee,  and 
that  appellants  were  liable  to  him  upon  the  covenants  of  warranty  of  title 
for  purchase  price  paid  therefor  at  $2  per  acre.  All  of  which  appellee 
pleaded  in  reconvention,  and  prayed  for  affirmative  relief,  and  judgment 
against  appellants. 

**  Plaintiffs  set  up  in  supplemental  petition,  in  replication  to  defendant's 
plea  in  reconvention:  That  on  the  3d  day  of  May,  1884,  F.  O.  Skid- 
more  and  Dickson  were  the  owners  of  twenty-one  surveys  of  land  lying 
in  Bee  and  adjoining  counties,  and  there  were  six  surveys  adjoining  and 
intermingled  with  the  twenty-one  surveys,  which  belonged  to  unknown 
owners,  and  which  six  surveys  are  as  follows,  to-wit,  1156  acres  James 
Noland  survey,  701  acres  David  Daugherty  survey,  128  acres  David 
Daugherty  survey,  2104  acres  in  three  surveys  in  the  name  of  M.  G.  Fra- 
zier.  That  on  said  date  said  Skidmore  and  Dickson  sold  and  conveyed 
said  twenty-seven  surveys  of  land,  including  the  six  to  which  they  had 
no  title,  by  deed  with  covenants  of  warranty,  to  II.  D.  Sullivan. 

*'  That  the  consideration  for  the  twenty-one  surveys  for  which  the  gi-ant- 
ors  had  title  was  fully  paid,  but  that  the  consideration  for  the  six  surveys 
for  which  the  grantors  had  no  title  was  the  sum  of  $13,289.25,  and  was 
not  paid,  and  was  not  to  be  paid  until  the  expiration  of  five  years  from 
that  date,  in  which  time,  if  the  said  grantor  Skidmore  did  not  perfect 
his  title  to  said  six  surveys  to  the  satisfaction  of  the  said  Sullivan,  then 
Uie  said  Skidmore  woe  tc;  dolivcr  up  the  said  note  to  the  said  Sullivan, 
and  said  Suliivrn  wae  to  reconv:)y  said  six  surveys. 

'*  This  contract  for  the  $13,289.25,  with  its  conditions  and  stipulations, 
was  executed  on  the  3d  day  of  May,  1884,  and  signed  and  acknowledged 
by  both  parties,  and  duly  recorded  in  the  county  of  Bee  on  the  6th  da}' 
of  May,  1884;   and   for  the  faithful   performance  of  its  conditions,  it 
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bound  by  express  terms  the  parties  thereto,  and  each  of  them,  and  their 
executors,  administratoi'S,  heirs,  and  assigns. 

''  That  on  the  3d  day  of  May,  1884,  H.  D.  Sullivan  executed  a  mort- 
gage  to  the  said  F.  O.  Skidmore  on  said  twenty-seven  surveys  of  land  to 
secure  said  $13,289.25,  which  mortgage  was  to  be  subordinate  to  a  deed 
of  trust  on  said  land  to  Shattuck  &  Hoffman  for  the  sum  of  $40,000. 

'*That  on  the  12th  day  of  January,  1888,  appellants  purchased  said 
twenty-seven  surveys  of  land,  including  the  six  hereinbefore  described, 
from  II.  D.  Sullivan  by  de3d  with  covenants  of  general  warranty,  and  the 
consideration  therefor  to  be  paid  by  them  was  the  assumption  of  the  Shat- 
tuck &  Hoffman  mortgage  for  $40,000  and  the  said  debt  for  $13,289.25 
secured  by  a  mortgage  in  favor  of  F.  O.  Skidmore,  but  no  pei-sonal  lia- 
bility was  assumed  by  the  appeUants. 

*'  That  on  the  9th  day  of  March,  1888,  appellants  sold  and  conveyed 
the  twenty-seven  surveys  of  land,  including  the  six  surveys  hereinbefore 
described,  to  the  appellee,  and  the  consideration  tlierefor  was  the  as- 
sumption by  the  said  appellee  of  the  payment  of  the  $40,000  secured  by 
deed  of  trust  in  favor  of  Shattuck  <fe  Hoffman,  and  the  payment  of  the 
$13,289.25,  according  to  the  contract  between  Skidmore  and  Sullivan, 
which  was  secured  by  mortgage  in  favor  of  F.  O.  Skidmore,  and  the  fur- 
ther sum  of  $9314.95  to  be  paid  in  beef  cattle. 

'*And  that  on  the  3d  day  of  May,  1889,  the  said  F.  O.  Skidmore  had 
not  perfected  his  title  to  said  six  surveys  of  land,  and  that  the  said  Sul- 
livan had  notified  the  said  Skidmore  and  the  appellee  that  he  was  not 
satisfied  with  the  title  thereto;  and  the  appellee  was  under  no  obligation 
to  pay  to  said  Skidmore,  his  remote  warrantor,  said  $13,289.25,  and  that 
if  he  did  so  pay  the  same,  that  it  was  a  voluntary  payment  and  imposed 
no  liability  on  appellants." 

The  case  was  tried  without  the  intervention  of  a  jury,  and  the  court 
found  that  appellants  were  entitled  to  recover  from  the  appellee  for  166 
head  of  beeves  at  the  price  of  $18.01  per  head,  and  for  the  sum  of  $50,  the 
reasonable  value  of  the  services  in  rounding  up  the  cattle  in  the  Stout 
pasture. 

The  court  found  for  the  appellee  on  his  plea  in  reconvention  the  sum 
of  $304.96  for  the  payment  of  the  taxes  due  on  the  land  for  1888,  and 
the  further  sum  of  $770.66  on  appellants'  covenant  of  warranty  of  title 
to  385^  acres  of  the  James  Nowland  survey  at  $2  per  acre,  which,  after  be- 
ing deducted,  leaves  a  balance  of  $2408. 14  in  favor  of  appellants,  and  for 
which  amount  judgment  was  rendered  in  their  favor,  and  for  costs  of 
suit  against  appellee. 

The  appellants  contend,  that  "  the  court  erred  in  finding  that  the  de- 
fendant was  entitled  to  recover  from  the  plaintiffs  upon  their  covenant 
of  warranty  of  title  to  the  385^^  acres  of  the  James  Nowland  survey,  when 
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the  payment  of  the  $13,289.25  to  F.  O.  Skidmore,  assumed  by  the  de- 
fendant, was  upon  the  express  stipulation  and  condition  precedent  that 
the  said  F.  O.  Skidmore  should  perfect  his  title  to  the  six  surveys  of  land 
lying  in  Bee  County,  one  of  which  was  the  James  Nowland  survey,  within 
five  years  from  the  3d  day  of  May,  1884;  and  the  evidence  is  unqualified 
and  uncontradicted,  that  the  said  Skidmore  did  not  perfect  his  title  to 
said  lands,  but  that  the  title  of  the  said  Skidmore  thereto  ever  has  been 
and  is  now  defective,  invalid,  null,  and  void,  and  that  the  payment  by 
the  defendant  to  said  Skidmore  of  said  $13,289.25,  the  purchase  money 
of  said  six  surveys,  was  a  voluntary  payment,  and  imposed  no  liability 
on  these  plaintiffs." 

The  contract  between  Skidmore  and  Sullivan  contained  substantially 
the  following  provisions: 

'  1 .  That  the  titles  to  said  six  surveys  are  considered  possibly  defect- 
ive, and  that  in  perfecting  the  titles  and  compromising  with  adverse 
claimants,  counsel  fees,  etc.,  the  reasonable  expenses  thereof  shall  be  a 
credit  on  said  note. 

"  2.  That  if  after  the  la^^se  of  five  years  Sullivan  is  not  satisfied  with 
the  title  to  either  or  all  of  said  tracts,  then  the  titles  with  which  Sullivan 
is  not  satisfied  shall  be  submitted  to  W.  S.  Glass,  Esq.,  and  if  the  opinion 
of  this  attoraey  be  adverse,  then  a  corresix>nding  credit  on  the  note  shall 
be  made;  and  if  Mr.  Glass  should  fail  or  refuse  to  act,  then  ceilain  other 
attorneys  should  perform  the  same  oflSce. 

*'  3.  That  if  Sullivan  shall  be  satisfied  with  the  titles  to  the  Frazier 
and  Daugherty  surveys,  or  if  Glass  shall  upon  reference  to  him  pronounce 
the  same  good,  then  the  title  to  the  James  Nowland  survey  shall  be  con- 
sidered good,  and  the  whole  of  the  note  due  and  payable. 

*'  4.  That  such  lands,  the  titles  to  which  have  been  referred  to  Glass 
and  pronounced  not  good  by  him,  shall  be  reconveyed  by  said  Sullivan 
to  Skidmore,  and  the  note  credited  with  $3.25  per  acre  for  every  acre  so 
reconveyed. 

*'5.  That  if  Glass  pronounced  the  titles  to  said  tracts,  or  either  of 
them,  not  good  as  aforesaid,  and  Sullivan  be  unable  to  reconvey  the  same, 
free  of  encumbrance,  by  reason  of  a  deed  of  trust  given  by  said  Sullivan 
to  Shattuck,  <fe  Hoffman  on  said  land,  or  for  any  other  cause,  then  for 
every  acre  of  land  that  can  not  be  so  reconveyed  $3.25  of  the  amount  of 
said  note  shall  become  due  and  payable." 

The  allegations  in  the  pleadings  with  regard  to  the  successive  sales, 
their  dates,  terms,  and  considerations,  the  execution  of  warranty  titles, 
and  the  failure  of  title  to  part  of  the  land,  and  payment  of  all  of  the  pur- 
chase money  and  taxes  by  Thornton,  were  proven  substantially  as  alleged. 

The  note  for  $13,289.25  bore  interest  from  date  at  the  rate  of  8  per 
cent  per  annum,  payable  annually. 
Vol.LXXXV.Sup.— 8 
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It  does  not  appear  that  the  attorneys  referred  to  for  that  purpose  were 
ever  consulted  about  the  titles,  nor  that  Sullivan  was  satisfied  with  them. 
On  the  contrary,  be  notified  Thornton  before  he  paid  the  note  that  he 
was  not  satisfied.  Thornton  paid  the  note  shortly  before  its  maturity. 
It  does  not  appear  that  any  of  the  interest  accruing  upon  it  had  been  pre- 
viously paid. 

Thornton  was  fully  advised  when  he  purchased  the  land  and  assumed  the 
payment  of  the  $13,289.25  note  of  all  of  the  terms  of  the  contract  betwe^ 
Skidmore  and  Sullivan. 

It  is  clear  that  in  addition  to  the  protection  furnished  the  successive 
vendees  with  regard  to  withholding  the  purchase  money  for  and  reconvey- 
ing  the  tracts  to  which  the  titles  were  doubtful,  warranty  deeds  for  them 
were  in  each  transaction  made. 

While  the  purchaser  in  each  instance  could  evade  the  payment  of  the 
$13,289.25  note  if  objections  to  the  titles  were  not  removed,  they  could 
not  do  so  without  surrendering  the  lands  for  which  the  note  was  given. 

If  Sullivan  had  retained  the  lands,  it  was  clearly  his  right  to  elect  to- 
pay  the  note  and  continue  to  hold  them,  and  if  the  titles,  or  any  of  them, 
should  afterwards  prove  so  defective  as  to  cause  him  to  lose  them,  to  then 
resort  to  the  warranty  which  was  given  to  him  as  a  cumulative  remedy. 
When  he  sold  the  land  to  appellants  he  deprived  himself  of  the  power  to- 
reconvey  them,  without  which  he  could  not  resist  the  payment  of  the  note. 
His  afterwards  expressing  himself  as  dissatisfied  with  the  title,  and  de« 
manding  the  return  of  his  undischarged  note,  was  an  idle  ceremony. 

By  conveying  the  very  lands  in  dispute  to  Wood  &  Welder,  and  war- 
ranting the  title  to  them,  he  at  least  transferred  to  them  his  election  to 
keep  the  lands  by  paying  the  note. 

Wood  &  Welder  conveyed  and  warranted  the  titles  to  the  same  lands 
to  Thornton,  in  consideration  of  his  unqualified  agreement  to  pay  said 
note. 

With  the  assumption  of  the  obligation  of  his  vendors  to  pay  for  the 
lands,  he  acquired  the  corresponding  right  to  pay  for  them  rather  than 
to  surrender  them  for  nonpayment. 

Each  vendee,  including  Thornton,  by  his  warranty  deed,  acquired  the 
right  to  do  the  acts  necessary  to  hold  the  lands,  and  in  the  eyent  of  the 
ultimate  failure  of  any  part  of  the  titles,  to  resort  to  his  remedy  on  the 
warranty.  It  appears  that  all  of  the  warrantors,  including  Skidmore,  are 
still  solvent,  but  our  conclusion  does  not  dei)end  upon  that  fact. 

It  ap|)ears  that  the  court,  in  rendering  judgment  ui>on  the  wai'ranty, 
estimated  the  land  for  which  the  title  had  failed  at  $2  i)er  acre,  while  it 
is  contended  that  a  mathematical  calculation  will  show  that  he  only  paid 
$1.84  per  acre,  tlius  making  an  excess  in  the  judgment  of  $61.60. 

This  result  is  arrived  at  by  considering  the  principal  alone  of  the 
$13,289.25  note,  while  it  would  seem  that  the  interest  accrued  upon  it. 
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including  interest  upon  the  annual  installment  of  interest  that  had  ac- 
crued at  the  date  of  Thornton's  purchase,  should  be  considered. 

Thornton  testified,  that  the  true  consideration  for  the  land  in  contro- 
versy was  estimated  to  be  $2  per  acre  between  him  and  appellants.  By  a 
correct  calculation,  when  interest  is  included  as  above,  it  seems  to  us  to 
have  been  a  fraction  of  a  cent  over  $1.99  per  acre.  The  appellant  does 
not  seem  to  have  made  an  effort  in  the  court  below  to  have  the  judgment 
corrected  in  this  respect. 

Considering  the  whole  testimony,  we  are  not  satisfied  that  there  was 
such  error  in  the  Judgment  in  this  respect  as  requires  that  it  should  be 
reformed. 

The  judgment  is  affirmed. 

Delivered  June  3,  1892. 
Motion  for  rehearing  refused. 


M.  C.  Button  v.  Oscar  Thompson. 
No.  7353. 

1.  liimitation  may  nm  Before  Patent  for  the  Land.— Land  was^ 
bought  from  the  State  in  1877.  It  was  patented  in  1889.  In  such  case,  as  the 
purchaser  could  maintain  trespass  to  try  title  for  the  land  upon  his  contract 
with  the  State,  the  statute  of  limitations  would  run  a<^ainst  such  purchaser  in 
favor  of  one  in  adverse  possession  hefore  the  patent  issued  for  tlie  land. 

2.  Payment  of  Taxes  Under  Defense  of  B'ive  Years  Limitation. 
While  payment  of  taxes  may  be  proven  by  direct  or  circumstantial  evidence, 
and  white  parol  testimony  to  such  payment  is  competent,  still  where  the  land  is 
incorrectly  listed  upon  the  tax  rolls  the  parol  testimony  to  payment  will  be  evi- 
dence of  payment  upon  the  lands  assessed.  The  tax  payer  can  not  apply  such 
payment  to  lands  not  listed,  although  the  land  was  listed  erroneously  by  mis- 
take.   See  facts. 

3.  Costs  in  Trespass  to  Try  Title.— In  an  action  of  trespass  to  try  title, 
where  the  defendant  litigates  the  title  to  the  whole  or  to  part  of  the  land,  in  the 
event  the  plaintiff  recovers  any  part  of  the  land  so  litigated,  he  is  entitled  to 
recover  costs. 

Appeal  from  McCulloch.     Tried  below  before  Hon.  J.  W.  Timmins. 

J.  K,  Thomas  and  J.  E.  McOonnel,  for  appellant. — 1.  The  statute  of 
limitation  does  not  run  against  the  State,  nor  against  any  party  claiming 
hmd  under  the  State  by  virtue  of  an  executory  contract,  until  the  con- 
tract is  performed  and  patent  is  issued  to  the  claimant.  Rev.  Stats.,  art. 
3200;  Truehart  v.  Babcock,  49  Texas,  249;  Smith  v.  Power,  23  Texas,  29. 

2.  Plaintiff  liaving  purchased  tlie  land  from  the  State  of  Texas,  tin* 
title  remained  in  the  State  until  the  purchase  money  was  i)aid  in  full  and 
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the  State  relieved  of  its  character  as  vendor,  prior  to  which  time  the  stat- 
ute of  limitation  is  not  available  to  defendant.  Rev.  Stats.,  art.  3200; 
Truehart  v.  Babcock,  49  Texas,  258;  Smith  v.  Power,  23  Texas,  29; 
Sedg.  &  Wait  on  Trial  of  Title  to  Land,  sec.  308. 

3.  The  sale  of  land  by  the  State  for  the  public  free  school  fund  is  an 
executory  contract  between  the  State  and  the  vendee,  the  State  being 
trustee  for  the  school  fund,  and  as  such  the  statute  of  limitation  does  not 
run  against  the  State.  Const.,  art.  7,  sec.  6;  Sedg.  &  Wait  on  Trial  of 
Title  to  Land,  sec.  309;  Sellcou  v.  Hayes,  17  Ala.,  749. 

4.  The  defendant  in  an  action  of  trespass  to  try  title,  claiming  under 
the  statute  of  five  years,  is  not  entitled  to  recover  without  having  paid 
taxes  on  said  real  estate.  Rev.  Stats.,  art.  3193;  Murphy  v.  Welder,  58 
Texas,  235;  Kelly  v.  Medlin,  26- Texas,  49. 

Walter  Anderson^  Warren  W.  Moorey  and  A.  S.  Burleson^  for  appellee. 

1 .  J.  A.  Brooke,  and  appellant  as  assignee  of  Brooke  at  the  date  of  pur- 
chase from  the  State,  acquired  title  to  the  land,  subject  only  to  forfeiture 
by  the  State  for  nonpayment  of  purchase  money,  and  right  of  action 
against  a  trespasser  accrued  at  the  date  of  the  purchase;  and  limitations 
would  run  against  the  owner  of  said  equitable  title  in  favor  of  appellee, 
notwithstanding  the  patent  had  not  issued.  Sulphen  v.  Norris,  44  Texas, 
245;  Sherwood  v.  Fleming,  25  Texas  Supp.,  408;  Wright  v.  Hawkins, 
28  Texas,  471;  Udell  v.  Peak,  70  Texas,  552. 

2.  Appellee  was  in  possession;  paid  all  the  taxes  due  on  said  land  for 
five  yeai-s  next  preceding  the  institution  of  suit  against  him,  and  the 
method  of  assessment  is  immaterial.  Appellant  could  not  be  misled  into 
the  belief  that  appellee  held  in  subordination  to  her  claim.  Cantagrel  v. 
Von  Lupin,  58  Texas,  577;  Cannon  v.  Hemphill,  7  Texas,  184;  Payne  v. 
Benham,  16  Texas,  364;  Wheatley  v.  Griffin,  60  Texas,  209. 

STA YTON,  Chief  Justice.  —  This  action  was  brought  by  api)ellant  to 
recover  the  southeast  quarter  of  alternate  section  number  182,  State 
school  lands,  patented  to  her  on  November  26,  1889,  as  assignee  of  J.  A. 
Brooke,  who  contracted  with  the  State  for  the  land  on  February  26,  1877. 

Appellee  disclaimed  all  interest  in  the  land  sued  for,  except  two  small 
tracts,  which  he  described  by  metes  and  bounds,  and  as  to  them  he  pleaded 
**  not  guilty,"  asserted  title  under  the  statutes  of  limitation  based  on  five 
and  ten  years  possession,  and  he  also  asserted  claim  for  improvements 
made  on  these  tracts  in  good  faith. 

One  of  the  tracts  to  which  appellee  asserted  title  contained  9.733  and 
the  other  27  acres;  but  on  hearing  judgment  was  rendered  in  favor  of 
appellant  for  all  the  land  sued  for  except  the  tract  containing  9.733 
jicres,  which  the  court  evidently  held  appellee  was  entitled  to  hold  under 
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his  plea  of  statute  of  limitation  based  on  adverse  possession  under  re- 
corded deed  and  tlie  payment  of  taxes. 

It  is  claimed  on  this  appeal  that  limitation  would  not  run  in  favor  of 
appellee  until  the  patent  issued;  but  appellant,  and  the  peraon  through 
when  she  acquired  the  right  to  a  patent,  had  such  interest  in  the  land  as 
would  have  entitled  either  of  them  to  have  maintained  an  action  of  tres- 
pass to  try  title  to  the  land  against  any  person  entering  upon  it  during  the 
time  of  their  respective  ownerships,  and  we  see  no  reason  why  limitation 
would  not  run  against  a  person  having  such  interest  in  land,  although  the 
State  could  not  be  thus  barred. 

This  was  the  holding  in  reference  to  University  lands  in  the  case  of 
Parker  v.  Brown,  80  Texas,  557. 

It  is  urged  further,  that  the  evidence  was  insufficient  to  prove  the  pay- 
ment of  taxes  by  appellee  on  the  land  adjudged  to  him,  and  that  for  this 
reason  the  judgment  in  his  favor,  based  on  five  years  adverse  possession, 
was  not  authorized. 

Appellee,  as  a  witness,  made  the  broad  statement  that  he  entered  upon 
the  hind  in  October,  1882,  and  that  he  continuously  occupied  the  tract 
claimed  b^'  him  from  that  time  until  the  trial,  and  that  he  "  paid  all  the 
taxes  thereon  up  to  and  including  1888;"  ''that  he  has  paid  taxes  on 
other  lands; "  but  it  was  agreed  by  the  parties,  **  that  the  assessment  list, 
as  rendered  by  defendant,  shows  that  he  rendered  9 J  acres  of  section  180 
in  name  of  M.  C.  Button,  and  that  the  tax  rolls  for  1884,  1885,  1886, 
and  1887  show  the  same;  that  the  section  number  and  abstract  number  of 
said  section  180  are  dififerent  from  section  182,  upon  which  the  land  in 
controvesy  is  situated." 

This  is  all  the  evidence  bearing  on  the  payment  of  taxes,  except  that 
it  was  agreed  that  the  pei^son  under  whom  appellee  plaimed  paid  taxes  in 
the  years  1881  and  1882. 

This  evidence  shows  that  appellee  may  have  intended  to  pay  taxes  on 
the  9J  acres  claimed  by  him,  but  does  it  show  that  he  paid  taxes  on  the 
land  which  was  adjudged  to  him  ? 

With  a  view  to  secure  the  payment  of  taxes  on  all  lands  within  the 
State  subject  to  taxation,  the  Legislature  has  passed  laws  requiring  the 
Commissioner  of  the  General  Land  Office  to  furnish  each  assessor  with  an 
abstract  of  all  the  surveys  of  land,  and  number  of  acres  therein,  in  their 
respective  counties,  and  with  reference  to  this  assessments  are  required  to 
be  made.     Rev.  Stats.,  art.  4710a,  sec.  1. 

By  another  kw  the  Commissioners  Court  of  each  county  is  required  to 
provide  its  assessor  with  books  containing  certain  forms,  in  which,  when 
an  assessment  or  listing  is  made,  the  assessor  is  required  to  enter  in  the 
proper  column  the  district  number,  name  of  party  to  whom  the  certificate 
issued,  the  number,  class,  and  character  of  the  certificate,  the  name  of  the 
j):irly  to  whom  the  patent  issued,  number  of  volume  of  patent,  the  month. 
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day,  and  year  it  was  issued,  and  the  number  of  acres  each  survey  con- 
tains, which  whole  survey  siiall  stand  as  a  debit  against  the  assessor. 
Rer.  Stats.,  arts.  4710a  (sec.  2),  4710a  (sec.  7). 

Every  person  rendering  a  list  of  property  for  taxation  is  required  to 
**  subscribe  to  the  following  oath  or  affirmation,  which  shall  be  written  or 
printed  at  the  bottom  of  each  inventory,  to-wit:  '  I  do  solemnly  swear 
(or  affirm)  that  the  above  inventory  rendered  by  me  contains  a  full,  true, 
and  complete  list  of  all  taxable  property  owned  or  held  by  me  in  my  own 
name  in  this  county,  subject  to  taxation  by  the  laws  of  this  State,'  "  etc. 
(Revised  Statutes,  article  4702);  and  the  inventor^'  therein  referred  to  is 
required  to  give  the  name  of  the  owner,  abstract  number,  number  of  sur- 
vey, name  of  original  grantee,  and  the  number  of  the  certificate,  as  well 
as  the  number  of  acres  claimed.     Rev.  Stats.,  arts.  4680,  4681. 

The  purpose  of  these  laws  is  manifest,  and  ought  a  person  who  has  made 
a  rendition  of  his  pi'Oi)erty,  presumably  under  oath,  to  be  heard  to  say 
that  he  paid  taxes  on  property  in  a  given  year,  and  then  claimed  it  un- 
der a  deed  duly  recorded,  when  his  rendition  shows  that  for  tax  paying 
purposes  he  made  no  such  claim  ? 

Ought  it  not  rather  be  held  that  he  paid  taxes  on  what  he  listed,  though 
it  may  have  been  his  intention  to  pay  taxes  on  some  other  land  ? 

If  he  had  offered  his  tax  receipts,  they  evidently  would  have  shown 
that  he  paid  taxes  only  on  the  land  he  rendered  for  taxation;  for  the  tax 
roll,  which  is  but  a  transcript  of  renditions,  b  the  officer's  warrant  to 
collect  taxes,  and  his  receipt  must,  and  will  if  it  be  true,  describe  the 
property  on  which  taxes  are  paid  as  the  same  is  described  in  the  tax  roll. 
Rev.  Stats.,  arts.  4737,  4741. 

If  under  the  renditions  made  by  appellee,  the  collector  of  taxes  had 
seized  and  sold  any  property  of  his  to  enforce  the  payment  of  taxes  on 
the  land  in  controversy,  the  sale  would  have  been  void,  because  the  offi- 
cer would  liave  been  without  authority  on  rendition  of  property  a»  a  part 
of  section  180,  to  sell  the  property  of  api>ellee  to  satisfy  taxes  due  on  a 
part  of  section  182. 

Mere  intention  to  pay  taxes  on  the  land  in  controversy  can  not  make 
that  such  a  payment  which  was  not  so  in  fact,  when  tested  by  his  rendi- 
tion made  by  appellee. 

Questions  similar  to  that  involved  in  this  case  have  arisen  in  other 
cases.  In  Stephens  v.  Wells,  6  Watts,  325,  a  party  sought  to  have  an 
assessment  and  payment  of  taxes  on  a  tract  of  land  designated  in  the  as- 
sessment as  a  part  of  the  "Mason  survey,"  appropriated  to  a  tract  of 
land  actually  on  the  ''  Guinip  survey,"  upon  the  ground  that  he  believed 
the  land  to  be  on  the  former  survey  at  the  time  of  assessment  and  pay- 
ment; but  the  court  said,  "  The  circumstance  of  Goodyear's  having  beea 
impressed  with  a  conviction  at  the  time  the  taxes  were  assessed,  which 
purported  to  be  assessed  on  the  Mason  tract,  as  also  when  he  paid  them^ 
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that  the  land  in  dispute  was  included  in  the  Mason  survey,  but  now 
found  to  be  contained  in  the  Guinip  survey,  and  not  in  the  Mason  sur- 
vey, can  neither  give  direction  to  nor  change  the  application  of  the  pay- 
ment of  the  money  made  by  him,  so  as  to  appropriate  it  to  any  other  land 
than  that  which  is  found  to  be  within  the  original  Mason  survey.  *  •  * 
The  assessment  then  of  the  land  under  the  name  of  Mason,  the  warrantee, 
must  necessarily  be  considered  as  applicable  to  the  land,  and  tliat  alone, 
actually  contained  within  the  original  survey  made  and  returned  into  the 
survey or-genei-aFs  ottice  under  the  warrant  granted  to  Mason." 

In  Rollinger  v.  Devhng,  105  Pennsylvania  State,  417,  a  similar  ques- 
tion arose  in  reference  to  the  redemption  of  land  after  sale  for  taxes,  and 
the  court  said;  "  Even  if  it  l)e  conceded  that  there  was  an  intention  to 
redeem  the  Meyor  tract,  it  is  absolutely  certain  that  no  such  intention 
was  expressed,  and  it  surely  would  never  do  for  us  to  declare  as  the  law, 
that  an  unexpressed  intention  to  redeem  one  tract  should  be  permitted  to 
confer  a  title  by  redemption  against  an  actually  expressed  intention  to 
redeem  another  tract  by  the  same  redemption  payment." 

•'  It  is  not  sufficient,  against  a  receipt  specifying  particular  lands,  to 
say  that  the  defendant  did  not  own  some  of  the  lands  included,  and  meant 
to  pay  only  on  what  he  owned,  and  that  he  did  own  other  tracts  which 
were  assessed  in  his  name.  It. is  the  duty  of  the  tax  payer  himself  to  ap- 
propriate in  some  manner  the  money  paid  to  the  particular  land  he  wishes 
to  clear."     Hickman  v.  Kcmpner,  35  Ark.,  510. 

Ap[)ellee's  statement,  that  he  paid  the  taxes  on  the  land  for  the  yeai-s 
enumerated,  in  view  of  his  rendition,  amounts  to  no  more  than  an  expres- 
sion of  an  intention  to  pay  on  the  land,  and  this  can  not  override  the 
conceded  fact  that  his  rendition  did  not  cover  the  land  in  controvci-sy, 
and  the  further  fact  that  the  tax  roll  was  the  collector's  warrant  for  de- 
manding and  receiving  taxes. 

That  paid  must  be  held  to  have  been  paid  under  the  assessment,  in  the 
absence  of  evidence  other  than  such  as  api>ears  in  the  record. 

It  is  not  very  clear  why  tlie  Legislature  made  the  payment  of  taxes 
necessary  in  order  to  sustain  the  defense  of  limitation  based  on  five  years 
adverse  possession  under  a  recorded  deed. 

It  may  have  been,  to  this  extent,  to  require  evidence  of  good  faitli  on 
the  part  of  the  occupant,  to  secure  to  the  State  and  its  municipal  subdi- 
visions the  payment  of  taxes  due  on  the  land,  or  to  give  further  notice 
of  the  adverse  claim  and  of  the  time  it  would  mature  into  title,  if  posf«es- 
aion  be  not  interrupted,  than  afforded  even  by  adverse  possession  un- 
der a  recorded  deed.  If  the  latter  be  the  reason,  then  there  would  be  the 
strongest  reasons  for  holding  that  the  assessment,  a  public  instruinont, 
should  show  that  claim  to  the  particular  land  was  thus  made  by  the  occu- 
.pant  or  person  for  whom  he  may  hold. 

In  Cantagrel  v.  Von  Lupin,  58  Texas,  577,  it  was  said,  that  the  stat- 
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nte  did  not  require  a  person  claiming  land  under  limitation  based  on  five 
years  adverse  possession  to  show  an  assessment  of  the  property  in  his  own 
name,  and  that  proof  of  payment  of  taxes  was  enough:  but  in  that  ease 
the  assessment  was  in  the  name  of  the  vendor  of  the  person  who  pleaded 
limitation. 

It  is  not  necessary  in  this  case  for  us  to  decide  upon  what  reason  the 
statute  rests,  nor  as  to  the  necessity  for  an  assessment,  for  these  questions 
are  not  involved  in  this  case;  nor  do  we  wish  to  be  understood  to  inti- 
mate an  opinion  upon  these  questions,  for  the  question  in  this  case  is, 
did  api)ellee  [)rove  the  payment  of  taxes  on  the  land  in  controversy  for 
the  requisite  period  ? 

That  the  payment  of  taxes  may  be  proved  by  testimony  either  direct 
or  circumstantial,  has  been  often  held  by  this  court;  but  there  is  no  testi- 
mony of  either  character  in  the  transcript  sufficient  to  show  that  appellee, 
or  any  person  under  whom  he  holds,  paid  taxes  on  the  land  in  contro- 
versy for  the  requisite  period. 

The  court  below  did  not  adjust  the  question  of  costs  between  api>ellant 
and  api)ellee,  but  simply  directed  that  executions  might  issue  in  favor  of 
the  officers  of  court  against  each  party  for  costs  incurred  by  them  respect- 
ively; but  no  objection  was  made  to  this  in  the  District  Court,  and  were 
this  the  only  error  in  the  judgment,  under  the  circumstances,  appellant 
might  not  be  entitled  to  a  reversal,  although  the  ruling  of  the  court  in 
not  awarding  costs  to  appellant  is  assigned  as  error. 

In  view,  however,  of  another  trial,  we  deem  it  proper  to  say,  that  if 
plaintiff  recovei-s  any  of  the  land  to  which  defendant  asserts  title,  thea 
she  will  be  entitled  to  recover  costs. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
Delivered  June  3,  1892. 


88     49| 

88  »M  Sam  B.  Irvine  et  al.  v.  P.  H.  Grady. 

No.  7446. 

1.  Notice  to  Agent  as  Affecting  His  Principal.— As  a  general  rule, 
notice  to  the  agent  Is  notice  to  the  principal.  This,  however,  docs  not  apply  to 
a  case  where  an  agent  authorized  to  purchase  a  stock  of  cattle  began  negotia- 
tions which  were  broken  off,  and  the  principal  subsequently,  and  negotiating  in 
person,  made  the  purchase.  In  the  negotiations  between  the  agent  and  the  seller 
the  latter  made  material  statements  touching  the  subject  of  the  sale.  In  such 
case  the  principal  was  not  charged  with  notice  of  the  statements  made  to  the 
agent. 

2.  Irrelevant  Testimony  to  Value.— Suit  upon  note  given  in  consid- 
eration of  purchase  of  an  interest  in  a  stock  of  cattle.  Defense,  fraudulent 
statements  by  seller  as  to  number  In  said  stock.  It  was  irrelevant  to  admit  tes- 
timony to  a  sale  of  a  like  interest  in  same  stock  six  months  later. 
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3.  Fraudulent  Bepre8entation8.~While  it  would  be  an  answer  to  a  de- 
fense of  fraudulent  representalious  as  to  the  number  of  cattle  sold  to  tbe  defend- 
ant, whose  note  for  such  purchase  is  sued  upon,  that  the  plaintiff  in  negotiating 
the  sale  with  an  agent  had  refused  to  guarantee  the  estimated  number,  and  such 
refusal  had  been  communicated  to  the  purchaser,  still  if  subsequently  the  plaint- 
iff did  guarantee  the  number  and  the  purchase  was  made  upon  the  strength  of 
such  guarantee,  then  such  facts  would  be  a  defense. 

Appeal  from  Taylor.     Tried  below  before  Hon.  T.  H.  Conner. 

Sayles  S;  Sayles^  for  appellants. — 1 .  The  material  issue  in  this  case  being 
whether  or  not  tbe  appellant  Irvine  had  actual  knowledge  that  Gmdy  did 
not  claim  to  know  tbe  number  of  cattle  there  were  in  the  stock  at  or  be- 
fore the  time  tbe  sale  was  made,  and  that  his  representations  as  to  num- 
bers was  a  mere  matter  of  opinion,  with  no  superior  means  of  information, 
the  court  erred  in  its  general  charge  in  imputing  to  Irvine  information 
acquired  by'  his  agent  in  another  transaction,  which  was  never  completed, 
nor  any  benefit  therefrom  ever  acquired  by  Irvine,  and  which  knowledge 
or  information  so  acquired  by  said  agent  was  never  communicated  to 
Irvine. 

2.  Tbe  principal  is  bound  by  the  acts,  knowledge,  and  representations 
of  the  agent,  so  far  as  they  form  a  part  of  tbe  res  gestae,  and  no  farther. 
Greenl.  on  Evi.,  sec.  113;  Story  on  Ag.,  8  ed.,  sec.  137;  Railway  v.  Rags- 
dale,  67  Texas,  27;  Labbe  v.  Corbett,  69  Texas,  503;  Anderson  v.  Rail- 
way,  54  N.  Y.,  334;  Bank  v.  Aymar,  3  Hill,  262;  Hubbard  v.  Elmer,  7 
Wend.,  446. 

M.  A.  Spoonta  and  K.  K.  Leggett^  also  for  appellants. — 1.  To  bind  the 
principal  by  declarations  made  to  tbe  agent,  it  must  be  in  tbe  very  trans- 
action in  which  the  agency  is  created  and  in  which  tbe  agent  is  authorized 
to  act;  and  statements  made  to  a  limited  agent  in  one  transaction  can  not 
be  used  against  the  principal  in  another. 

2.  Tbe  fact  that  the  witness  M.  O.  Lynn,  in  March  and  April,  1886, 
bought  a  half-interest  in  the  C  cattle  from  George  P.  Sandei*s  for  $11,500 
could  in  no  way  affect  the  transaction  between  Irvine  and  Grady,  and  this 
testimony  should  not  have  been  admitted,  and  was  calculated  to  preju- 
dice Irvine  before  the  jury. 

JoJin  Bowyer^  for  appellee. — 1.  The  court  did  not  err  in  giving  special 
charge  complained  of.  The  charge  as  given  was  authorized  and  sanctioned 
by  tbe  pleadings  in  the  case,  and  succinctly  stated  the  law  applicable  and 
pertinent  to  the  issue  between  the  parties,  the  only  issue  being  fraud  vel 
non.  There  was  no  question  under  the  pleadings  and  issues  between  the 
parties  as  to  the  reason  why  the  note  was  made  nonnegotiable.     Banking 
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Co.  V.  Stone,  49  Texas,  15,  16;  Bruner  Bros.  v.  Strong,  61  Texas,  558; 
Jackson  v.  Stockbridge,  29  Texas,  395;  Wootei-s  v.  Railway,  54  Texas, 
29  I;  Bigham  v.  Bigham,  57  Texas,  238;  Belcher  v.  Mulhall,  57  Texas,  20; 
Kerr  on  Fraud  and  Mis.,  75. 

2.  If  a  representation  be  made  by  one  contracting  party  to  another  in 
reference  to  a  matter  affecting  the  contract,  and  the  person  to  whom  it  is 
made  be  informed  that  the  other  will  not  be  bound  by  such  representa- 
tion, tlien  if  it  proves  untrue,  it  is  not  such  misrepi*esentation  as  amounts 
to  fraud  that  will  invalidate  a  contract;  for  such  representation  can  not 
be  fraudulent  if  believed  to  be  true,  for  the  party  to  whom  it  is  made  has 
no  right  to  rely  upon  it,  when  the  other  informs  him  tliat  he  does  not  la- 
tend  to  be  bound  by  it.     Bruner  Bros.  v.  Strong,  61  Texas,  558. 

3.  The  representation  must  have  been  relied  upon;  and  if  a  person 
seeks  information  from  other  sources  for  tlie  pur[x>se  of  verifying  such 
representation,  it  is  strong  evidence  that  he  did  not  rely  upon  tlie  state- 
ments; and  in  determining  whether  or  not  such  representations  were  relied 
uix>n,  we  must  consider  them  with  reference  to  the  subject  matter  and  the 
relative  knowledge  of  both  parties.  Add.  on  Torts,  sec.  1218;  Kerr  on 
Fraud  and  Mis.,  77,  78. 

GAINES,  Associate  Justice. — ^This  is  an  appeal  from  a  Judgment  ren- 
dered in  favor  of  P.  H.  Grady  against  Sam  B.  Irvine  and  W.  E.  Bayner, 
in  a  suit  by  the  former  to  recover  of  the  latter  the  amount  of  a  promis- 
sory note  made  by  Irvine  as  principal  and  Rayner  as  surety,  and  to  fore- 
close a  mortgage  upon  cattle,  executed  by  Irvine  to  secure  its  payment. 

The  note  was  given  for  a  part  of  the  purchase*  money  of  a  half-interest 
in  a  stock  of  cattle  sold  by  Grady  to  Irvine.  The  defense  was,  that  the 
note  was  procured  by  fraud,  in  this:  That  at  and  before  the  time  of  the 
sale  of  the  cattle  Grady  represented  to  Irvine  that  there  were  3000  head 
of  cattle  in  the  stock  (which  was  running  at  large  upon  the  range);  that 
Irvine  was  ignorant  of  the  number,  and  relied  upon  the  representation  of 
Grady,  and  was  induced  thereby  to  make  the  purchase;  and  tliat  in  point 
of  fact  there  were  less  than  2000  head  of  cattle  in  the  stock  sold. 

Upon  the  trial  one  Moore  testified,  tliat  a  short  time  before  the  sale  Ir- 
vine Agreed  to  give  him  llOO  to  make  the  trade  with  Grady;  that  he  saw 
Grady,  who  stated  his  price,  but  also  stated  that  he  did  not  know  how 
many  cattle  there  were,  and  would  not  ' '  guarantee  * '  that  there  were 
3000;  that  he,  witness,  thereupon  abandoned  the  negotiation,  but  told  Ir- 
vine wliat  Grady  had  said. 

Irvine  testified,  that  before  he  made  the  purchase,  Moore  came  to  him 
and  told  him  lie  thought  he  could  make  the  trade  for  him;  that  he  told 
him  he  would  give  him  $50  to  do  so,  but  that  he  heard  nothing  moro 
About  the  matter  from  Moore,  and  supposed  that  he  had  dropped  the  at* 
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tempi  to  buy.  lie  expressly  denied  in  his  testimony  that  Moore  told 
him  that  Grady  said  that  he  did  not  know  the  number  of  cattle,  and  tliat 
he  would  not  "guarantee"  any  number.  Grady  also  testified  tliat  he 
made  the  statement  to  Moore. 

The  testimony  of  these  witnesses  as  to  what  Grady  said  to  Moore  was 
objected  to  by  defendants,  upon  tlie  ground  that  the  knowledge  of  Moore 
could  not  be  imputed  to  Irvine  under  the  peculiar  circumstances  of  the 
case.  Tlie  bill  of  exceptions  does  not  show  that  at  the  time  the  testimony 
was  admitted  the  plaintiff  offered  to  prove  tliat  the  statement  of  Grady 
to  Moore  was  communicated  by  the  latter  to  Irvine.  But  since  it  appears 
from  the  statement  of  facts  that  Moore  subsequently  testified  that  ho  told 
Irvine  wliat  Gmdy  had  said  to  him,  it  follows  that  if  there  was  erroi*  in 
tlie  court's  ruling,  it  was  cured  by  the  subsequent  connecting  testimony. 
There  being  evidence  tending  to  show  that  Grady's  remarks  were  com- 
municated to  Moore,  they  were  properly  admitted,  although  Irvine  de- 
nied in  his  testimony  that  such  communication  had  been  made. 

Therefoi'e  the  question  whether,  under  the  peculiar  facts  of  the  case, 
the  knowledge  of  Moore  ought  to  be  imputed  to  Irvine  is  not  raised  by 
the  assignment  of  error  upon  the  admission  of  the  testimony.  It  is,  how- 
ever,  presented  by  an  assignment  of  error  upon  the  charge  of  the  court. 
The  instruction  complained  of  is  as  follows: 

"The  material  issue  in  this  case  being  whether  or  not  the  appellant  Ir- 
vine had  actual  knowledge  that  Grady  did  not  claim  to  know  the  num- 
ber of  cattle  there  were  in  the  stock  at  or  before  the  time  the  sale  waa 
made,  and  that  his  representation  as  to  numbers  was  a  mere  matter  of 
opinion,  with  no  superior  means  of  information,  the  court  erred  in  its 
general  charge  in  imputing  to  Irvine  information  acquired  by  his  agent 
in  another  transaction,  which  was  never  completed,  nor  any  benefit  there- 
from ever  acquired  by  Irvine,  and  which  knowledge  or  information  so 
•acquired  by  said  agent  was  never  communicated  to  Irvine." 

Whether  the  legal  proposition  involved  in  this  cliarge  be  correct  or 
not,  is  a  question  we  have  found  it  difficult  to  determine.  As  a  general 
rule,  it  is  universally  recognized  that  notice  to  the  agent  is  notice  to  the 
principal.  Upon  the  proposition,  that  knowledge  which  comes  to  an 
agent  during  the  course  of  his  employment  while  effecting  or  assisting  in 
the  consummation  of  a  transaction  for  his  principal,  is  imputed  to  his 
principal  in  any  suit  in  which  that  transaction  may  be  involved,  there  is 
no  conflict  of  authority.  But  whether  the  principal  will  be  affected  with 
notice  of  a  fact  which  has  come  to  the  knowledge  of  his  agent  in  the  course 
of  some  other  business  previous  to  his  employment  by  his  principal,  is  a 
question  upon  which  the  authorities  do  not  agree.  Tliat  question,  how- 
ever, does  not  concern  us  here. 

The  peculiarity  of  the  present  case  is,  that  while  Moore  acquired  hlB 
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knowledge  during  the  course  of  bis  employment  as  Irvine's  agent,  his 
agency  was  concluded  before  the  negotiation  was  undertaken  which  re- 
sulted in  the  sale  of  the  cattle.  After  his  agency  was  abandoned  and  his 
connection  with  the  business  had  ceased,  the  negotiation  was  resumed 
through  another  channel,  and  conducted  to  a  consummation  without  any 
assistance  or  participation  whatever  on  his  part.  A  difficulty  we  have 
encountered  in  the  attempt  to  determine  whether  the  rule  of  imputed 
knowledge  should  apply  in  such  a  case,  grows  out  of  the  fact  that  the 
authorities  are  not  in  accord  as  tO  the  principle  upon  which  the  doctrine 
rests.  By  some  it  is  held,  that  the  rule  rests  uix)n  the  principle  of  the 
legal  identity  of  the  principal  and  agent.  Boui-sot  v.  Savage,  2  L.  R.  Eq., 
134.  By  others,  it  is  placed  upon  the  ground,  that  when  a  principal  has 
consummated  a  transaction  in  whole  or  in  part  through  an  agent,  it  is 
contrary  to  equity  and  good  conscience  that  he  should  be  permitted  to 
avail  himself  of  the  benefits  of  his  agent's  participation  without  becoming 
responsible  as  well  for  his  agent's  knowledge  as  for  his  agent's  act.  Le 
Neve  V.  Le  Neve,  2  Lead.  Cases  Eq.,  4  Am.  ed.,  109,  and  Am.  note  179. 

The  doctrine  of  the  identity  of  the  principal  and  agent,  as  applied  to 
the  mere  question  of  imputed  notice,  seems  technical  and  arbitrary,  and 
if  broadly  applied  would  extend  the  rule  so  as  to  embrace  cases  in  which 
its  operation  would  be  manifestly  unjust.  The  latter,  in  our  opinion,  is 
the  more  reasonable  and  equitable  foundation  of  the  rule,  and  gives  it  a 
more  salutary  0|)eration.  Such  being,  in  our  opinion,  the  proi)er  ground 
upon  which  the  rule  should  be  placed,  we  think  the  knowledge  of  Moore 
should  not  be  imputed  to  Irvine.  Moore  did  not  consummate  the  trans- 
action as  finally  concluded;  nor  in  effecting  it  did  Irvine  in  any  manner 
avail  himself  of  Moore's  assistance  or  receive  the  benefit  of  any  act  done 
by  him. 

Another  reason  that  is  sometimes  given  for  the  doctrine  that  notice  to 
agent  is  notice  to  the  principal  is,  that  it  is  the  duty  of  the  agent  to  com- 
municate  his  knowledge  to  the  principal,  and  he  is  therefore  *'  irresistibly 
presumed  "  to  have  so  communicated  it.  Boursot  v.  Savage,  supra.  This- 
would  seem  rather  a  deduction  from  the  doctrine,  that  it  is  inequitable 
for  the  principal  to  avail  himself  of  the  agent's  acts  without  being  held 
to  know  what  the  agent  knows,  rather  than  an  independent  foundation 
for  the  rule  of  constructive  notice.  But  however  that  may  be,  our  ruling 
upon  the  question  before  us  should  be  the  same.  If  Moore  had  agreed 
ui>on  a  sale  with  Gradj',  then  he  should  have  communicated  to  Irvine 
what  Gi*ady  told  him  before  agreement  was  carried  into  effect.  But  when 
he  saw  that  he  could  not  succeed  in  what  he  had  undertaken  to  accom- 
plish, and  that  nothing  was  to  come  of  his  effort,  the  contract  between 
him  and  Irvine  ceased;  the  transaction  remained  as  if  nothing  had  been 
done,  and  he  was  not  bound  to  communicate  to  Irvine  what  had  occurred 
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between  him  and  Grady.  We  conclude,  therefore,  the  court  erred  in 
giving  the  instruction  under  consideration. 

The  sale  fi-om  Grady  to  Irvine  took  place  in  December,  1886;  and  the 
price  for  Grady's  half-interest,  including  also  an  interest  in  some  horses 
and  other  property,  and  in  connection  with  the  ranch,  and  worth  about 
1500,  was  $11,000.  The  plaintiff  offered  to  prove  by  one  Lynn,  that  in 
March  or  April,  1886,  he  (witness)  bought  a  half-interest  in  the  stock 
u[)on  a  cre<Ut  for  the  sum  of  $11,500.  The  testimony  was  objected  to  by 
defendants,  but  was  admitted  by  the  coort.  We  think  the  court  erred  in 
its  ruling.  The  testimony  was  irrelevant,  and  was.  calculated  to  mislead 
the  jury,  to  the  prejudice  of  api>ellants.  The  issues  were,  (1)  did  the 
plaintiff  represent  that  there  were  3000  head  of  cattle  in  the  stock,  and  if 
so,  was  tliat  representation  false  ?  and  (2)  was  Irvine  induced  to  buy  by 
that  representation,  and  did. he  rely  upon  it  when  he  concluded  the  trans- 
action ?  Testimony  as  to  what  some  third  pereon  agreed  to  pay  for  a  half- 
interest  in  the  cattle  some  tliree  months  after  Irvine  bought,  was  not 
relevant  to  either  of  these  issues.  The  value  of  the  cattle  at  the  time  of 
the  sale  may  be  a  circumstance  tending  to  throw  light  u|x>n  the  transac- 
tion, but  the  testimony  under  consideration  was  not  competent  to  prove 
that  value. 

The  court  did  not  err  in  giving  the  special  charge  complained  of  in 
appellants'  first  and  second  assignments  of  error.  Neither  was  there  eri-or 
in  giving  the  pamgraph  in  the  general  charge  which  is  complained  of  in 
the  eleventh  assignment. 

We  are  also  of  the  opinion  that  the  court  did  not  err  in  refusing  to 
give  the  charge  number  1  asked  by  appellants.  The  propositions  of  law 
involved  in  the  charge  are  correct,  but  the  same  instructions  were  substan- 
tially given  in  the  general  charge.  In  the  general  charge,  however,  the 
jury  were  told,  that  if  at  the  time  of  the  consummation  of  the  sale  Irvine 
was  informed  that  Grady  did  not  know  the  number  of  cattle,  and  would 
not  wari*ant  any  number,  and  that  Irvine  completed  the  trade  with  a 
knowledge  of  that  fact,  they  should  find  for  plaintiff.  We  think  this  was 
correct.  If  such  express  statement  was  made  to  him  by  Gmdy  at  the 
time  the  sale  was  concluded,  we  do  not  see  how  he  was  misled.  There 
was  testimony  to  show  that  such  a  statement  was  made  by  Grady  when 
the  bill  of  sale  was  executed,  while  there  was  testimony  to  show  the  con- 
trary. In  view  of  another  trial,  however,  we  will  say,  that  if  the  jury 
should  find  that  Grady  told  Moore  he  did  not  know  the  number  of  the 
cattle,  and  would  not  warrant  any  number,  and  that  Moore  com  muni- 
cated  this  fact  to  Irvine,  this  should  not  necessarily  [)reclude  Irvine's  de- 
fense; and  they  still  might  find  for  defendants,  provided  they  should  be- 
lieve that  in  the  subsequent  negotiations  Grady  did  represent  that  there 
were  3000  head  of  the  cattle,  and  did  fi-audulently  induce  Irvine  to  be- 
lieve  that  he  knew  that  there  were  in  fact  that  number. 
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For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause  re-, 
manded. 

Beverged  and  remanded. 
Delivered  June  %y  1892. 

Motion  for  rehearing  refused. 
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92  380  Martha  Smith  v.  Matuias  Butler  et  al. 

No.  7528. 

1.  Pleadings  and  ETidence.^Plaintiff  sued  for  an  undivided  interest  in 
two  tracts  of  land,  and  for  other  relief  against  the  owners  of  the  other  interest 
As  an  exhibit  to  the  petition  was  attached  a  copy  of  a  will  under  which  the  de- 
fendants claimed.  The  defendants  pleaded  not  guilty.  Without  objection,  the 
will  was  admitted  in  evidence,  with  testimony  tending  to  show  that  the  devisee, 
widow  of  the  testator,  elected  to  talce  under  the  will.  The  will  disposed  of  com- 
munity property.  The  will  and  siipporting  evidence  were  relied  upon  to  defeat 
the  claim  of  the  plaintiflT.  On  appeal  the  question  of  the  sufficiency  of  the 
answer  to  admit  the  will,  etc..  in  evidence  was  raised.  Held^  no  ground  for  re- 
versal was  shown. 

2.  Construction  of  Will  as  Affecting  Community  Property.— 
While  the  husband  can  not  devise  his  wife's  share  in  the  community  property, 
and  his  will  should  ordinarily  be  held  to  affect  only  his  interest  in  the  commu- 
nity, yet  where  by  its  terms  the  will  disi>ose8  of  particular  tracts  of  land  of  the 
community,  the  widow  will  be  put  upon  her  election  whether  she  will  take  un- 
der or  ap;aingt  the  will.  If  she  elect  to  take  under  the  will,  the  rights  of  her 
heirs  will  be  determined  by  it  so  far  as  it  took  eft'ect. 

3.  Election  Under  Will.— The  principle  of  election  is,  that  he  who  accepts 
a  benefit  under  a  will  must  adopt  the  whole  contents  of  the  instrument  so  far 
as  it  concerns  him,  conforminj^  to  its  provisions  and  renouncing  every  right  in- 
consistent with  it. 

4.  Same— Consideration.— Some  free  disi>osable  property  must  be  given 
to  the  electing  donee  which  can  become  compensation  for  what  the  testator 
sought  to  take  away.  See  facts  showing  such  consideration,  and  an  election  un- 
der the  will. 

5.  Same.— After  an  election  is  made,  the  electing  party,  after  acquiring  the 
benefits  of  the  will,  can  not  change  the  rights  of  other  parties  under  the  will  b}' 
word  or  act  in  hostility  thereto. 

Appeal  from  Fannin.     Tried  below  before  Hon.  E.  D.  McClellan. 

Evans  &  Evans  and  Broion  &  Bliss,  for  appellant. — 1.  In  a  suit  by 
plaintiff  for  the  partition  of  land,  where  no  ouster,  ejectment,  or  wrong- 
ful withholding  is  alleged;  where  defendants  plead  nothing  except  not 
guilt}^  a  general  denial,  and  limitation;  where  the  un controverted  facts, 
outside  of  the  facts  constituting  an  election  by  plaintiff's  ancestor  to  take 
under  a  will,  show  plaintiff  entitled  to  recover,  and  the  only  evidence 
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introduced  by  defendants  is  such  as  tends  to  show  an  election  by  plaint- 
iff's ancestor  through  whom  plaintiff  claims  to  take  under  a  will,  there  is 
no  pleading  nor  evidence  that  will  support  a  verdict  and  judgment  in 
favor  of  defendants.  Hall  v.  Jackson,  3  Texas,  305;  Denison  v.  League, 
16  Texas,  408;  Harrison  v.  Nixon,  9  Pet.,  438;  Morrison  v.  Hart,  2  Bibb, 
4;  Paul  V.  Perez,  7  Texas,  344;  Cherry  v.  Newby,  11  Texas,  457. 

2.  An  election  not  having  been  pleaded  by  the  defendants,  evidence 
in  support  thereof,  though  admitted  in  tlie  lower  court  witliout  objec- 
tion, will  not  be  considered  in  support  of  the  judgment. 

3.  The  language  of  a  will  is  always  to  be  construed,  if  capable  of  such 
construction,  as  referring  to  the  testator's  own  interest  in  community 
property,  and  not  to  that  of  any  one  else.  Where  a  husband  bequeaths 
property,  real  or  personal,  in  general  terms,  such  as,  **  I  devise  all  of  my 
personal  property,"  etc.,  his  will  does  not  purport  to  trench  upon  the 
rights  of  his  surviving  wife.  Carroll  v.  Carroll,  20  Texas,  743;  Parker 
V.Parker,  10  Texas,  83;  Moss  v.  Helsley,  60  Texas,  435;  Philleo  v.  Hol- 
liday,  24  Texas,  45;  Beach  on  Wills,  sees.  156,  157;  French  v.  Davies,  2 
Ves.,  572;  Greatorex  v.  Casey,  6  Ves.,  615;  Bisp.  Eq.,  sec.  303. 

4.  In  order  to  constitute  an  election  to  take  under  a  will,  there  must 
be  something  more  than  a  mere  intention  of  the  wife  to  elect.  There 
most  be  some  decisive  act  on  her  part  or  intentional  ac(]uicsccnce  by  her 
in  tlie  acts  of  others  that  render  it  imiK)ssiblc  for  her  to  assert  her  legal 
title  without  prejudice  to  the  rights  of  innocent  persons.  English  v.  Eng- 
lish, 29  Am.  Dec.,  734,  735;  Millihen  v.  Welliver,  37  Ohio  St.,  460;  Rags- 
dale  V.  Parish,  74  Ind.,  491. 

Richard  B.  Semple,  for  appellees. — 1 .  This  suit  is  an  action  of  trespass 
to  try  title  to  the  land  in  controversy,  and  the  defense  of  an  estoppel  by 
election  was  properly  admitted  on  the  trial  of  the  case  in  the  court  below 
under  the  plea  of  not  guilty.  Johnson  v.  Bryan,  62  Texas,  623;  Hays 
V.  Railway,  62  Texas,  398. 

2.  The  court  did  not  err  in  construing  the  will  of  Ransom  Butler  to 
attempt  to  dispose  of  both  his  own  and  his  wife's  interest  in  the  whole  of 
their  common  property.  Rogers  v.  Trevathan,  67  Texas,  406;  Moss  v. 
lleisley,  60  Texas,  426;  Mayo  v.  Tudor's  Heii-s,  74  Texas,  471. 

STAYTON,  Chief  Justice. — Ransom  Butler  died  testate,  leaving  a 
widow,  two  children,  and  one  grandchild,  and  possessed  only  of  com- 
munity property. 

The  landed  estate  consisted  of  two  tracts  of  land,  each  containing  160 
acres,  and  upon  one  of  these  tlie  family  resided. 

The  homestead  tract,  together  with  all  household  and  kitchen  furniture, 
stock,  farming  implements,  money,  and  claims  on  hand  at  the  time  of  his 
death,  less  $5,  was  given  to  his  wife,  subject  to  the  payment  of  his  debts. 


Digitized  by  VjOOQIC 


128  Texas  Supreme  Court  Reports.  [^ Austin^ 

*'  to  be  disposed  of  or  consumed  as  she  may  see  proi>er  during  her  natural 
life;"  and  the  will  further  provided,  that  "after  payment  of  all  just 
debts  due  by  lier,  I  will  and  desire  that  the  remainder  of  the  personal 
property,  money,  and  effects  left  by  her  be  equally  divided  between  my 
son  Mathias  Butler  and  my  daughter  Lucy  Lucretia  Pittman,  share  and 
share  alike." 

Subject  to  the  rights  conferred  on  the  wife  in  the  homestead  tract,  he 
devised  that  to  his  daughter  and  her  children,  and  gave  the  other  tract 
to  his  son. 

He  gave  to  his  granddaughter  the  sum  of  $500,  $5  of  which  was  to  be 
paid  with  the  sum  reserved  in  the  bequest  to  his  wife,  and  the  balance 
to  be  paid  by  his  son  and  daughter  out  of  the  parts  of  the  estate  given  to 
them,  each  to  pay  one-half  of  the  sum  on  contingencies  mentioned  in  the 
will. 

The  wife  of  Ransom  Butler  subsequently  died,  leaving  a  will,  which 
was  never  probated,  by  which  she  bequeathed  all  her  personal  estate  to 
her  daughter. 

This  suit  was  brought  by  the  granddaughter,  against  the  devisees  in 
her  grandfather's  will,  to  recover  an  undivided  one-sixth  of  each  of  the 
tracts  of  land,  which,  she  claims  through  inheritance  from  her  grand- 
mother, and  also  to  recover  the  value  of  her  interest  in  pei*sonal  property 
claimed  to  belong  to  her  grandmother's,  estate  which  she  alleged  had 
l>een  converted  by  the  defendants. 

She  also  sought  partition  of  the  land,  and  as  the  legacy  given  to  her  by 
the  will  of  her  grandfather  was  dependent  for  its  payment  on  her  mar- 
riage, which  had  not  occurred,  she  sought  a  decision  declaring  the  legacy 
a  charge  on  the  land  devised  to  her  uncle,  aunt,  and  aunt's  children,  al- 
leging as  ground  for  such  relief  that  the  defendants  had  no  property  sub- 
ject to  execution,  had  declared  their  intention  to  disiwse  of  the  lands 
which  she  proved  they  received  to  some  innocent  purchaser,  whereby 
she  would  become  remedyless. 

Defendants  answered  by  general  demurrer,  special  exception  to  so  much 
of  the  petition  as  related  to  the  legacy  given  to  plaintiff  by  the  will  of 
her  grandfather,  pleaded  not  guilty,  denied  the  averments  of  the  peti- 
tion, pleaded  the  statutes  of  limitation  based  on  three,  five,  and  ten  years 
adverse  possession,  as  well  as  limitation  of  two  years  against  the  claim 
for  pei-sonal  property  alleged  to  have  been  converted. 

All  the  exceptions  to  the  petition  were  overruled,  and  upon  trial  upon 
the  merits  judgment  was  entered  that  plaintiff  take  nothing  by  her  suit  in 
so  far  as  she  sought  partition,  but  a  decree  was  entered  declaring  the  lands 
charged  with  the  legacy  given  to  plaintiff  by  the  will  of  her  grandfather. 

At  the  time  of  the  death  of  Mrs.  Butler  there  only  remained  of  the 
personal  property  on  hand  at  the  death  of  her  husband  property  valued 
at  $210,  and  she  left  other  personal  property  valued  at  $215. 
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Of  the  personal  property  on  hand  at  the  death  of  Ransom  Butler,  that 
exempt  from  forced  sale  was  of  the  value  of  $570,  and  that  not  exempt 
was  of  the  value  of  $270. 

During  the  trial,  evidence  was  introduced,  without  objection,  tending 
to  show  that  Mrs.  Butler  elected  to  take  under  the  will  of  her  husband, 
and  it  is  now  insisted  that  such  evidence  was  not  admissible  under  the 
pleadings. 

The  petition  alleged  ownership  of  a  part  of  the  real  and  personal  prop- 
erty in  the  plaintiff,  and  while  it  did  not  allege  in  terms  that  defendants 
asserted  a  hostile  claim,  such  is  the  inference  to  be  drawn  from  the  aver- 
ments made,  for  relief  was  sought  against  a  threatened  injury,  which 
could  only  result  from  the  exercise  of  a  hostile  claim  of  right. 

A  copy  of  the  will  of  Ransom  Butler  was  made  a  part  of  the  petition, 
and  thus  the  extent,  origin,  and  hostility  of  the  claim  of  defendants  fur- 
ther shown. 

To  the  assertion  of  right  in  plaintiff,  a  general  denial  was  pleaded,  as 
well  as  the  plea  of  "  not  guilty,"  and  we  are  of  opinion  that  these  were 
sufficient,  in  view  of  the  pleadings  of  plaintiff,  to  authorize  the  introduc- 
tion of  evidence  by  defendants  to  show  that  plaintiff  had  not  such  right 
as  was  asserted  in  her  petition. 

She  asserted  title  in  herself,  and  the  evidence  introduced  tended  to  show 
that  she  had  not  such  right  as  she  claimed.  The  evidence  was  not  inti*o- 
duced  in  avoidance  of  an  established  right,  but  went  to  show  that  no 
such  right  ever  existed  in  plaintiff  as  was  claimed  in  her  petition. 

The  propriety  of  admitting  the  evidence  under  the  pleadings  seems  to 
have  been  conceded  on  the  trial,  for  no  objection  whatever  was  made  to 
its  introduction,  nor  was  its  reception  urged  as  a  ground  for  a  new  trial. 

Under  such  circumstances,  the  pleadings  would  have  to  be  very  clearly  in- 
sufficient to  raise  an  issue,  before  this  court  would  feel  authorized  to  reverse 
a  judgment  on  the  ground  that  evidence  was  introduced  to  maintain  it. 

It  is  urged,  that  "the  verdict  and  the  judgment  are  contrary  to  the 
law  and  evidence,  because  the  said  Ransom  Butler,  by  his  will,  undertook 
to  dispose  of  only  his  own  interest  in  the  community  property,  both  real 
and  personal,  of  himself  and  his  wife,  E.  A.  Butler,  and  did  not  under- 
take to  dispose  of  her  interest  in  any  of  said  property,  real  or  personal." 

And  further,  that  '*the  court  erred  in  its  cliarge  to  the  jury  in  con- 
struing the  said  will  of  the  said  Ransom  Butler,  because  it  instructed  the 
jury,  in  substance,  that  the  said  Ransom  Butler  undertook,  by  his  said 
will,  to  dispose  of  both  his  own  and  his  said  wife  E.  A.  Butler's  interest 
in  all  the  property,  both  real  and  personal,  belonging  to  their  community 
estate,  whereas  the  said  Butler,  by  the  terms  of  his  said  will,  never  at- 
tempted to  dispose  of  his  said  wife's  interest  in  the  personal  property,  but 
only  his  own." 

Vol.LXXXV.Sup.— 9 


Digitized  by  VjOOQIC 


130  Texas  Srpreme  Court  Reports.  {^AttsUri^ 

There  can  be  no  doubt  that  the  testator  intendeil  to  dispose  of  the  entire 
community  right  in  the  lands  owned  by  himself  and  wife,  for  be  gave 
one  tract,  describing  it,  in  its  entirety  to  his  son;  while  he  gave  the  other 
to  his  wife  during  her  life,  with  the  remainder  in  its  entirety  to  his  daughter 
and  her  children. 

So  much  of  the  will  as  affected  the  personal  property  was  as  follows: 
"I  give,  devise,  and  bequeath  to  my  beloved  wife,  Eliza  Ann  Butler, 
160  acres  of  land,  etc.,  together  with  all  my  household  and  kitchen  furni- 
ture, stock  of  all  kinds,  and  farming  implements,  together  with  all  money, 
credits,  and  effects  that  may  be  on  hand  or  due  me  at  the  time  of  my  de- 
cease, to  be  used,  managed,  and  controlled  by  her,  and  the  proceeds 
arising  therefrom  to  be  disposed  of  or  consumed  as  she  may  see  proper 
during  her  natural  life.  At  the  time  of  her  decease,  after  payment  of  all 
just  debts  due  by  her,  I  will  and  devise  that  the  remainder  of  the  per- 
sonal property,  money,  and  effects  left  by  her  be  equally  divided  between 
my  son  Mathias  Butler  and  my  daughter  Lucy  Lucretia  Pittman,  share 
and  share  alike.'* 

It  is  true,  that  if  susceptible  of  such  a  construction,  the  language  of  a 
testator  ought  to  be  held  to  refer  to  his  own  interest  in  community  prop- 
erty, rather  than  to  the  entire  property  owned  in  common  by  husband 
and  wife. 

It  may  be  conceded,  for  the  purposes  of  this  case,  that  the  bequest  to 
the  wife  was  intended  to  give  to  her  during  life,  with  absolute  power  of 
disposition,  only  his  interest  in  the  personal  property  referred  to  in  the 
will;  but  this,  with  the  devises  of  the  land  to  the  son  and  daughter,  and 
her  children,  would  present  a  case  in  which  the  wife  was  put  to  her  elec- 
tion, for  the  wife  would  receive,  if  she  took  under  the  will,  something 
she  would  not  otherwise  be  entitled  to,  so  far  as  the  record  shows,  either 
by  reason  of  her  community  right  or  as  the  surviving  head  of  the  family; 
and  by  the  will  the  children  of  the  testator  would  be  deprived  of  some 
property  to  which  they  would  have  been  entitled  but  for  the  will. 

''The  principle  of  election  is,  that  he  who  accepts  a  benefit  under  a  will 
must  adopt  the  whole  contents  of  the  instrument,  so  far  as  it  concerns 
him,  conforming  to  its  provisions  and  renouncing  every  right  inconsistent 
with  it."     Philleo  v.  Holliday,  24  Texas,  45. 

"  Some  free  disposable  property  must  be  given  to  the  electing  donee 
which  can  become  compensation  for  what  the  testator  sought  to  take 
away."     Bige.  on  Pis  top.,  645. 

The  compensating  thing,  however,  need  not  be  equivalent  in  value  of 
that  taken  from  the  person  put  ui)on  his  election. 

It  seems  to  be  contended  that  Mrs.  Butler  was  not  put  to  her  election, 
notwithstanding  the  interest  of  herself  as  well  as  that  of  her  husband  ia 
the  community  lands  was  disposed  of  by  the  will,  unless  the  testator  also 
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intended  to  dispose  of  her  interest  in  the  personal  property;  but  such  a 
view  can  not  be  sustained. 

In  view,  however,  of  the  claims  of  the  respective  parties  to  so  much  of 
the  personal  property  as  was  undisposed  of  by  Mrs.  Butler  during  her 
life,  we  deem  it  proper  to  say,  that  looking  to  the  last  paragrai)h  of  that 
part  of  the  will  having  reference  to  the  personal  property,  in  connection 
with  that  which  precedes,  it  seems  to  have  been  the  intention  of  the  tes- 
tator to  dispose  of  the  residuum  of  the  entire  personal  property  remain- 
ing after  payment  of  all  debts  due  by  the  wife  at  the  time  of  her  decease. 

It  is  contended,  if  Mrs.  Butler  was  required  to  elect  whether  she  would 
take  under  the  will  or  in  opposition  to  it,  that  a  new  trial  should  have 
been  granted  on  the  ground  that  the  evidence  did  not  show  that  she 
elected  to  take  under  the  will. 

Ransom  Butler  died  on  December  27,  1882,  and  his- wife  survived  him 
about  fourteen  months;  his  will  was  probated  in  January,  1883;  the  wife 
received  personal  property  in  value  exceeding  $800  under  the  terms  of 
the  will,  and  at  the  time  of  her  death  the  greater  part  of  this  had  been 
clisiwsed  of;  Mrs.  Butler  was  advised  soon  after  tlie  death  of  her  husband 
of  her  rig"lit  to  take  her  community  interest  in  opposition  to  the  will,  and 
as  to  the  extent  of  her  community  right;  but  she  repeatedly  insisted,  even 
down  to  a  short  time  prior  to  her  death,  that  the  will  of  her  husband 
should  be  carried  out.  These  declarations  were  made  to  the  person  made 
the  executor  of  the  will,  and  to  the  administrator  of  the  estate  subse- 
quently appointed  by  the  County  Court.  Mrs.  Butler  joined  the  other 
beneficiaries  in  the  will  in  an  application  to  the  County  Court  to  have  the 
property  of  the  estate  turned  over  to  them,  and  the  court,  on  their  exe- 
cuting the  proper  bond,  caused  the  property  to  be  delivered  to  them. 
This  occurred  nearly  a  year  after  the  death  of  Ransom  Butler. 

In  Ma3%  1883,  Mrs.  Butler  applied  to  have  the  homestead  and  exempt 
property  set  aimrt  to  her,  and  this  was  done;  but  the  exempt  personal 
proiKjrty  did  not  embrace  all  that  she  received  under  the  will. 

There  was  no  act  by  Mrs.  Butler  showing  clearly  an  intention  not  to 
be  governed  by  the  will,  unless  it  was  an  attempt  to  bestow  upon  her 
daughter  all  the  personal  property  on  hand  at  the  time  of  her  death;  but 
even  as  to  this,  the  evidence  does  not  make  it  clear  that  she  had  not  given 
tliat  property  to  her  daughter  sometime  before  her  death. 

If,  however,  such  an  attempt  was  made,  this  could  not  change  the  rights 
of  the  j)arties  after  facts  had  transpired  that  would  constitute  an  election. 

There  was  evidence  sufficient  to  supix)rt  the  finding  that  Mrs.  Butler 
had  elected  to  take  under  the  will  of  her  husband,  and  the  judgment  will 
be  atfii*med. 

Affirmed. 

Delivered  June  3,  1892. 
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JUUAKA   DE   LAS   FUENTES   ET   AL.  Y.  C.  M.  McDONALD. 

No.  6846. 

1.  Power  of  District  Clerks  to  take  Probate  of  Wills  in  1875. 

The  Act  of  June  2, 1873  (Paschars  Di^fest,  article  5462a),  '•  prescribing  the  mode 
of  proceeding  in  District  Courts  in  matters  of  probate,""  provided  that  the  clerks 
of  such  courts  should  have  ix)wer  (among  other  things)  "to  probate  wills 
♦  *  ♦  when  there  is  no  contest/'  Section  9,  article  5,  of  the  Constitution  of 
1869,  provides,  that ''  the  said  clerks  shall  exercise  such  powers  and  perform  such 
duties  appertaining  to  the  estates  of  deceased  persons  ♦  ♦  ♦  in  vacation,  as 
may  be  prescribed  by  law;  provided,  that  all  contested  issues  of  law  and  fact 
shall  be  determined  by  the  District  Court."  Under  these  laws,  a  will  admitted 
to  probate  in  January,  1875,  by  the  clerk  of  the  District  Court  having  Jurisdiction 
over  the  estate,  was  duly  probated.  This  power  is  not  affected  by  section  7  of 
article  5  of  the  Constitution. 

2.  Adverse  Possession.—  The  mere  occupancy  of  land  by  grazing  live- 
stock upon  it,  without  substantial  enclosures  or  other  permanent  improvements, 
is  not  sufficient  to  support  a  plea  of  limitation  under  our  statutes. 

3.  Same-<:iase  Adhered  to.— Whitehead  v.  Foley,  28  Texas,  291,  ad- 
hered to. 

Appeal  from  La  Salle.     Tried  below  before  Hon.  D.  P.  Marr. 

W,  Showalter,  for  appellants. — 1.  In  1875  the  District  Court  in  Texas 
had  original  and  exclusive  jurisdiction  to  probate  wills,  and  the  judg- 
ment of  the  clerk  of  the  District  Court  alone,  in  vacation,  probating  a 
will,  was  absolutely  void.  Const.  1869,  art.  5,  sees.  7,  9;  2  Pasch.  Dig., 
arte.  1115,  5462a. 

2.  A  will  can  not  be  admitted  in  evidence  in  this  State  unless  it  has 
been  duly  probated  in  the  manner  required  by  law,  and  in  a  court  of 
competent  jurisdiction.  The  will  of  Charles  Callaghan  was  probated  by 
the  clerk  of  the  District  Court  of  Webb  County,  in  vacation,  in  1875.  It 
was  offered  in  evidence,  and  admitted  over  plaintiffs'  objection,  that  the 
judgment  probating  the  will  was  void.  Ochoa  v.  Miller,  59  Texas,  461; 
Brundige  v.  Rutherford,  57  Texas,  26;  1  WTiai-t.  on  Ev.,  sec.  66;  1 
Greenl.,  sec.  518;  Abb.  Trial  Ev.,  sec.  59. 

3.  In  order  that  the  plea  of  the  statute  of  limitation  of  five  years  may 
prevail,  the  evidence  must  show  an  actual,  visible,  and  exclusive  appro- 
priation of  the  land.  The  mere  herding  of  sheep  on  a  large  tract  of  un- 
enclosed land,  on  which  no  one  lived,  is  not  sufficient.  Sellman  v. 
Hardin,  58  Texas,  86;  Murphy  v.  Welder,  58  Texas,  241;  Bell  v.  Mc- 
Donald, 9  Texas,  378;  Cantagrel  v.  Von  Lupin,  58  Texas,  577;  McDow 
v.Rabb,  56  Texas,  161;  Griffin  v.  West  Ford,  60  Texas,  505;  Wliitehead 
v.  Foley,  28  Texas,  291;  Richards  v.  Smith,  67  Texas,  613;  Wood  on 
Lim.,  520;  Sepulveda  v.  Supelveda,  39  Cal.,  13;  Morrison  v  Chapln,  97 
Mass.,  72;  Morris  v.  Callanar,  105  Mass.,  129;  Kennebeck  Purchase  v. 
Springer,  4  Mass.,  416. 
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McLane  &  Atlee^  for  appellee. — 1.  Under  the  Constitution  and  laws  in 
force  in  1875,  district  clerks  had  jurisdiction,  in  vacation,  to  probate  wills 
in  all  cases  where  there  were  no  contested  issues  of  law  or  fact.  Const. 
1869,  art.  5,  sec.  9;  Act  of  May  27,  1873;  Pasch.  Dig.,  art.  5462a. 

2.  When  a  tract  of  land  is  well  known  by  a  particular  name,  a  devise 
in  a  will  which  describes  it  by  such  name  is  sufficient  to  identify  it.  Stein- 
beck V.  Stone,  53  Texas,  382;  Brown  v.  Chambers,  63  Texas,  131;  Wright 
V.  Lasiter,  71  Texas,  640. 

3.  Any  person  having  peaceable  and  adverse  possession  of  land,  using 
and  enjoying  the  same  for  the  only  purpose  to  which  it  is  adapted  and 
fit,  from  the  year  1871  to  the  27th  day  of  May,  1887,  and  paying  taxes 
thereon  and  claiming  under  deeds  duly  registered,  has  full  title  thereto 
under  the  laws  of  limitation  of  five  and  ten  yeai's. 

As  to  sufficiency  of  defendant's  possession:  Richards  v.  Smith,  67 
Texas,  613. 

As  to  payment  of  texes:  Pasch.  Dig.,  arts.  7664,  7665, 7717;  Rev.  Stets., 
arts.  4737,  4738;  Act  of  August  21,  1876. 

Act  of  March  1,  1879,  attaches  the  unorganized  county  of  La  Salle  to 
McMullen  County.  Act  of  March  28,  1881,  fixes  time  of  holding  court 
in  the  county  of  La  Salle. 

Adverse  possession  defined:  Ivey  v.  Petty,  70  Texas,  178;  Mason  v. 
Stapper,  8  S.  W.  Rep.,  598;  Am.  and  Eng.  Encyc.  of  Law,  "Adverse  Pos- 
session," 225,  252-254, 255-257,  261-265;  Jones  v.  Menard,  1  Texas,  780; 
Webber  v.  Clark,  15  Pac.  Rep.,  431. 

As  to  payment  of  taxes:  Gen.  Laws,  1879,  ch.  133,  pp.  141-143;  The 
State  V.  Bremond,  38  Texas,  123;  Watson  v.  Hopkins,  27  Texas,  643; 
Cantagrel  v.  Von  Lupin,  58  Texas,  570. 

As  to  the  county  in  which  the  deeds  should  be  filed  for  record,  and  the 
efifect  of  filing:  Acts  of  January,  1843,  and  January,  1850,  Pasch.  Dig., 
arts.  421,  5014;  Act  of  February  1, 1858,  Pasch.  Dig.,  arts.  319-363;  Mc- 
Kissick  V.  Colquhoun,  18  Texas,  153;  Hancock  v.  Lumber  Co.,  65  Texas, 
231;  Jones  v.  Powers,  65  Texas,  207. 

Act  of  April  26, 1871,  PaschaFs  Digest,  articles  5866,  5867,  creates  and 
defines  boundaries  of  Webb,  Encinal,  and  La  Salle  counties. 

As  to  record  of  original  wills:  Pasch.  Dig.,  arts.  5372,  5014;  Throck- 
morton V.  Price,  28  Texas,  609. 

GAINES,  Associate  Justice. — This  was  an  action  of  trespass  to  try 
title,  brought  by  appellants  and  two  other  plaintiffs,  to  recover  of  ap- 
l)ellee  a  tract  of  four  leagues  of  land  granted  by  the  State  by  letters 
patent  to  Valentin  de  las  Fuentes,  "  his  heirs  or  assigns.*'  Upon  a  trial 
before  the  court  a  judgment  was  rendered  in  favor  of  each  of  two  of  the 
plaintififs  for  an  undivided  interest  in  the  land  and  against  the  other 
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plaintiffs  in  favor  of  tlie  defendant.  The  plaintiffs  wlio  lost  the  suit  have 
appealed. 

The  trial  judge  did  not  prepare  formal  conclusions  of  law  and  fact,  but 
at  the  request  of  the  parties,  filed  a  brief  statement,  showing  that  he  gave 
judgment  in  favor  of  defendant  against  the  appellants  upon  his  plea  of 
the  statute  of  limitations  of  five  yeai-s. 

The  plaintiffs  introduced  testimony  which  showed  that  they  were  the 
heirs  of  tlie  original  grantee. 

The  defendants  introduced  deeds  to  one  Charles  Callaghan  to  the  land 
in  controversy  (under  which  he  claimed  title  by  virtue  of  the  statute  of 
limitations  of  five  years),  and  also  the  will  of  Charles  Callaghan  showing 
a  devise  of  the  grant  to  him.  The  will  was  admitted  to  probate  in  Jan- 
uary, 1875,  by  the  clerk  of  the  District  Court  of  Webb  County.  To  the 
introduction  of  the  will  in  evidence  the  plaintiffs  objected,  upon  the 
ground  that  the  clerk  of  the  District  Court  had  no  power  to  take  probate 
of  a  will.  The  court  having  overruled  the  objection,  its  ruling  is  as- 
signed as  error. 

The  Act  of  June  2,  1873,  amendatory  of  that  of  August  15,  1870,  '*pre- 
scribing  the  mode  of  proceeding  in  District  Courts  in  matters  of  probate," 
provided,  that  the  clerks  of  such  courts  should  have  power,  among  other 
things,  ''to  probate  wills  *  *  *  when  there  is  no  contest."  (Acts 
1873,  175;  2  Pasch.  Dig.,  art.  5462a,  p.  1187.)  The  judgment  admitting 
the  will  to  probate  recites  that  there  was- no  contest.  But  it  is  insisted, 
that  the  Legislature  had  no  power  under  the  then  existing  Constitution 
to  confer  this  jurisdiction  upon  the  clerk  of  the  court.  Section  9  of 
article  5  of  the  Constitution  of  1869  provides,  that  "  the  said  clerks  shall 
exercise  such  powers  and  perform  such  duties  appertaining  to  the  estates 
of  deceased  persons,  lunatics,  idiots,  minors,  and  persons  of  unsound 
mind,  in  vacation,  as  may  be  prescribed  by  law;  provided,  that  all  con- 
tested issues  of  law  and  fact  shall  be  determined  by  the  District  Court." 
If  this  provision  stood  alone,  the  language  is  clearly  broad  enough  to  per- 
mit the  Legislature  to  confer  the  jurisdiction  in  question.  The  probate 
of  wills  is  a  matter  "appertaining  to  the  estates  of  deceased  persons." 

But  it  is  urged  that  the  language  used  in  section  7  of  the  same  article 
shows  that  these  words  were  not  intended  to  be  used  in  so  comprehensive 
a  sense.  Section  7  contains  this  provision:  "  The  District  Courts  shall 
also  have  original  and  exclusive  jurisdiction  for  the  probate  of  wills;  for 
the  appointing  of  guardians;  for  the  granting  of  letters  testamentary  and 
of  administration;  for  settling  the  accounts  of  executors,  administrators, 
and  guardians;  and  for  the  transaction  of  all  business  appertaining  to  the 
estates  of  deceased  persons,  minors,  idiots,  lunatics,  and  persons  of  un- 
sound mind,  and  for  the  settlement,  partition,  and  distribution  of  such 
estates,  under  such  rules  and  regulations  as  may  be  prescribed  by  law." 

We  understand  the  contention  to  be,  that  the  mention  both  of  "  the 
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probate  of  wills/'  and  of  ''  business  appertaining  to  the  estates  of  deceased 
persons,"  shows  that  the  framers  of  the  Constitution  did  not  understand 
that  the  former  was  included  in  the  latter;  and  that  the  same  words,  when 
found  in  section  9,  must  be  construed  in  the  same  restricted  sense.  The 
argument  is  certainly  plausible.  But  constitutions,  like  other  written  in- 
struments, are  not  always  free  from  tautology.  A  striking  example  is 
found  in  both  of  the  sections  we  have  cited,  in  the  use  of  the  words 
**  idiots,  lunatics,  and  persons  of  unsound  mind.* '  The  first  two  might  well 
have  been  omitted,  since  lunatics  and  idiots  are  certainly  ''  persons  of  un- 
sound mind.*'  This  serves  to  show  that  the  framers  of  the  Constitution, 
in  drawing  section  7,  were  striving  rather  to  define  the  powers  of  the 
court  with  great  particularity,  than  to  attain  either  elegance  or  logical  ac- 
curacy of  diction. 

At  all  events,  the  probate  of  wills  is  a  business  appertaining  to  the  es- 
tates of  deceased  persons;  and  we  think  that  the  latter  words,  as  employed 
in  section  9,  were  intended  to  be  construed  according  to  their  usual  mean- 
ing. If  the  matter  of  phraseology  was  thought  of  at  all  when  the  section 
was  written,  the  more  general  terms  were  alone  adopted  solely  for  the 
sake  of  brevity.  We  have  no  serious  doubt  about  the  correctness  of  this 
construction.  But  if  our  doubts  were  of  a  more  serious  chai^acter,  we 
should  hesitate  long  before  yielding  to  a  construction  which  would  nullify 
so  many  judgments  upon  which  imi>ortant  proi>erty  rights  depend.  We 
conclude  that  the  court  did  not  err  in  admitting  the  will. 

Appellants  also  complain  that  the  court  erred  in  sustaining  the  defend- 
ant's plea  of  the  statute  of  limitation  of  five  years.  It  is  claimed,  that 
the  evidence  was  insufficient  to  support  the  plea  in  each  of  the  particulars 
necessary  to  be  shown  in  order  to  complete  tlie  bar  of  the  statute.  In 
the  view  we  take  of  the  case,  we  need  only  to  consider  the  sufficiency  of 
the  evidence  adduced  in  order  to  show  adverse  possession.  Three  wit- 
nesses testified  in  behalf  of  defendant  with  reference  to  his  possession  of 
the  land,  and  he  testified  for  himself.  Their  testimony  is  in  substantial 
accord,  and  shows  the  following  facts:  The  boundaries  of  the  land  were 
at  one  time  marked  out,  but  it  was  never  enclosed.  It  is  fit  only  for 
grazing  purposes.  There  have  never  been  any  houses  upon  it.  No  part 
of  it  has  ever  had  any  enclosures  upon  it,  except  small  pens  made  of 
posts  and  brush  for  the  purpose  of  penning  sheep.  These  were  renewed 
every  year.  The  defendant  and  Callaghan*s  heii-s  were  the  owners  of 
^5,000  or  80,000  sheep.  Their  principal  ranch  was  on  another  tract  of 
land,  twenty-three  miles  distant  from  the  land  in  controversy.  The  land 
was  used  for  *' grazing  and  lambing  purposes."  How  many  sheep  were 
kept  upon  it  does  not  appear.  One  witness  states  that  in  1871  there  were 
13,000  sheep  upon  the  land.  How  many  were  there  during  other  years 
is  not  shown.  Another  witness  says,  "  When  we  took  the  sheep  off,  we 
nlways  left  goats  on  it.     The  sheep  and  goats  were  in  charge  of  shep- 
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herds."  Cattle  belonging  to  others  were  permitted  to  graze  upon  the 
land.  The  possession,  such  as  it  was,  was  taken  by  Callaghan  in  187 1, 
and  seems  to  liave  been  kept  up  until  the  bringing  of  the  suit. 

There  have  been  several  cases  decided  in  this  court  in  which  the  effort 
has  been  made  to  show  an  advei-se  possession  of  land  by  merely  grazing 
cattle  and  horses  upon  it;  but  it  has  uniformly  been  held  that  the  posses- 
sion was  not  sufficient  to  meet  the  requirements  of  the  statute.  Mason 
V.  Stapper,  8  S.  W.  Rep.,  598;  Sellman  v.  Hardin,  58  Texas,  86;  An- 
drews V.  Marshall,  26  Texas,  212;  Murphy  v.  Welder,  58  Texas,  24U 
It  must  be  conceded,  that  in  some  of  these  cases  were  facts  as  strong  in 
favor  of  the  claim  of  adverse  ix)ssessi6n  as  in  the  case  before  us;  yet  we 
think  them  to  be  sufficient  to  indicate  the  rule  in  this  court  to  be,  that 
the  mere  occupancy  of  the  land  by  grazing  live-stock  upon  it,  without 
substantial  enclosures  or  other  permanent  improvements,  as  not  sufficient 
to  support  a  plea  of  limitation  under  our  statutes. 

Unenclosed  land  in  this  State  has  ever  been  treated  as  commons  for 
grazing  purposes,  and  hence  the  mere  holding  of  live-stock  upon  it  has 
not  been  deemed  such  exclusive  occupancy  as  to  constitute  adverse  pos- 
session. There  must  be  "  an  actual  occupation  of  such  nature  and  noto- 
riety as  the  owner  may  be  presumed  to  know  that  there  is  a  possession  of 
the  land."  Whitehead  v.  Foley,  28  Texas,  291.  '*  Otherwise  a  man 
may  be  disseised  without  his  knowledge,  and  the  statute  of  limitations 
run  against  him  while  he  has  no  ground  to  believe  that  his  seisin  has  been 
interrupted."     4  Mass.,  416. 

We  think  the  testimony  insufficient  to  show  adverse  possession,  and 
therefore  the  judgment  must  be  reversed. 

We  deem  it  unnecessary  to  determine  other  questions  presented  by  the 
second  assignment  of  error. 

The  judgment  is  reversed  and  the  cause  remanded. 

Eeveraed  and  remanded. 

Delivered  June  3,  1892. 


^  '^  G.  A.  Jones  v.  T.  D.  Bull. 

No.  7432. 

1.  Fixtures^ Attachment  and  Sale  of  Same  cus  Personalty  Void* 

A  cotton  gin  with  stationary  engine  and  press  was  shown  to  be  a  fixture.  At- 
tachment and  sale  of  the  gin,  etc.,  as  personal  property,  was  void,  and  conferred 
no  title  on  purchaser. 

2.  Same— Case  Adhered  to.^Hutcbins  v.  Masterson,  46  Texas,  554,  ad- 
hered to,  as  criterion  by  which  the  nature  of  chattels  as  fixtures  may  be  deter- 
mined. 

3.  Intent  Touching  Fixtures.— It  having  been  shown  that  land  was  pur- 
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chased  with  intent  to  place  upon  it  a  cotton  gin,  and  that  such  machinery  after- 
wards was  placed  thereon  and  used :  Held^  that  the  question  of  Intent  relates 
to  the  time  when  the  land  was  purchased  and  the  machinery  placed  upon  and  at- 
tached to  it.  See  evidence  showing  such  intent  to  make  the  machinery  a  part 
of  the  realty  so  as  to  constitute  it  a  fixture. 

Appeal  from  Eastland.     Tried  l)elow  before  Hon.  Wiluam  Kennedy. 

B.  B.  Truly  and  De  Berry  &  Wheeler^  for  appellant. — 1  The  united  ap- 
plication of  the  following  tests  determines  whether  a  chattel  has  become 
an  immovable  fixture,  viz. :  1.  Its  real  or  constructive  annexation  to  the 
realty.  2.  Its  fitness  or  adaptation  to  the  use  or  purposes  of  the  realty 
with  which  it  is  connected.  3.  The  intention  of  the  party  making  the 
annexation  to  make  it  a  permanent  accession  to  the  freehold.  This  in- 
tention to  be  inferable  from  the  nature  of  the  article,  the  relation  and 
situation  of  the  parties  interested,  the  policy  of  the  law  in  respect  thereto, 
the  mode  of  annexation,  and  purpose  or  use  for  which  the  annexation  is 
made.  When  such  annexation,  fitness,  and  intention  are  established  by 
evidence  uncontroverted,  the  law  establishes  its  status  as  a  fixture,  and  the 
chattel  becomes  in  law  a  part  of  the  land  on  which  it  is  situated.  Hutchius 
V.  Masterson,  46  Texas,  554;  Implement  Co.  v.  Marshall  Electric  Co., 
74  Texas,  605;  Willis  v.  Morris,  66  Texas,  629. 

2.  Machines  and  other  articles  essential  to  the  occupation  of  the  build* 
ing  or  to  the  business  carried  on  in  it,  and  which  are  affixed  or  fastened 
to  the  freehold  and  used  with  it,  partake  of  the  character  of  real  estate 
and  become  a  part  of  it,  and  pass  by  a  conveyance  of  the  land.  Amos  <Sc 
Ferr.,  "Fixtures,"  ch.  4,  132,  151;  Kittredge  v.  Woods,  3  N.  H.,  50; 
Powell  V.  Manufacturing  Co.,  3  Mason,  459;  Goddard  v.  Chase,  7  Mass., 
432;  Gaffield  v.  Hapgood,  17  Pick.,  192;  Noble  v.  Bosworth,  19  Pick., 
314;  Kirwan  v.  Latour,  1  liar.  <fe  J.,  289;  Packet  Line  v.  Manufacturing 
Co.,  37  Am.  Dec.,  214;  Hendy  v.  Dinkerhoff,  57  Cal.,  3;  Roddy  v. 
Brick,  43  N.  J.  Eq.,  218;  Insurance  Co.  v.  Semple,  38  N.  J.  Eq.,  575. 

3.  A  sale  of  personal  property  levied  upon  and  sold  as  such  confers  no 
title  on  the  purchaser,  when  it  is  shown  that  the  property  is  a  part  of  the 
realty,  and  that  the  realty  was  not  sold  with  it.* 

HENRY,  Associate  Justice. — This  was  a  suit  for  a  trial  of  the  right 
of  property. 

Api>el]ant  was  the  plaintiff,  and  the  property  was  in  his  i)ossession  when 
it  was  claimed  by  the  appellee.  The  property  in  controversy  was  de- 
scribed as  follows  in  the  claimants  affidavit:  "  One  Simmons  cotton  press, 
one  eighty -saw  Brown  cotton  gin,  one  20-horse-power  engine,  stationary." 

The  issues  upon  the  trial  are  stated  as  follows  in  appellant's  brief: 

The  plaintiff  claims  the  property : 

*'l.    By  virtue  of  a  certain  mortgage,  judgment,  foreclosure,  and  order 
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of  sale,  with  deed  thereunder,  against  one  J.  S.  Jones,  a  former  owner 
of  the  property. 

"  2.  That  the  property  is  in  law  fixtures,  and  was  annexed  to  and  part 
of  the  realty  on  which  it  was  situated  at  the  time  of  defendant's  levy  of 
his  attachment  and  sale  and  purchase  thereunder. 

"  3.  That  at  the  time  of  the  levy  of  defendant's  attachment  and  sale 
thereunder,  and  long  prior  thereto,  the  plaintiff,  claiming  under  the  firm 
of  J.  S.  Jones  &  Bros.,  was  in  possession  of  all  of  said  proi>erty  as  lessee 
and  pledgee,  to  secure  a  valid  unpaid  promissory  note  and  other  notes 
amounting  to  $1600,  owing  him  by  J.  S.  Jones  <k  Bros,  and  J.  S.  Jones. 

**  4.  That  the  property,  being  fixtures,  was  never  subject  to  defend- 
ant's claim,  and  that  defendant  is  not  entitled  to  recover  the  property, 
the  same  never  having  been  legally  levied  upon  or  sold  to  defendant. 

'*  5.  That  the  property  had  never  been  severed  from  the  realty  or  de- 
tached from  the  realty,  but  had  continuously  remained  in  plaintiff's  actual 
possession  and  control  long  after  the  levy  of  defendant's  attachment,  sale 
thereunder,  and' pretended  purchase  of  same. 

*'  6.  That  defendant  had  made  a  false  and  fraudulent  affidavit  for  the 
purpose  of  obtaining  an  order  of  sale  to  sell  said  property  as  perishable, 
with  intent  to  defeat  plaintiff's  right  to  same. 

**  7.  That  defendant  is  not  the  owner  of  and  has  no  right  to  the  prop- 
erty or  possession  of  same,  and  that  plaintiff  is  the  legal  and  equitable 
owner,  and  entitled  to  the  property." 

Defendant  in  his  joinder  of  issue  pleaded: 

'*  1.  That  he  had  a  valid  debt  against  one  J.  S.  Jones,  and  caused  to 
be  issued  a  writ  of  attachment  against  him,  and  levied  u[X)n  the  property 
in  suit,  which  then  was  the  property  of  J.  S.  Jones,  and  pei-sonal. 

"2.  That  it  was  legally  sold  under  order  of  sale  from  County  Court, 
and  purchased  by  defendant  for  $400,  and  that  he  is  the  legal  owner  of 
tlie  proi)erty,  and  that  plaintiff  has  no  rights  or  interest  therein. 

''3.  That  the  plaintiff's  pretended  debt  was  fictitious,  and  his  suit  of 
foreclosure  fraudulent  as  to  defendant." 

The  assignments  of  error  present  a  number  of  questions  which  we  do 
not  think  it  is  necessary  for  us  to  consider,  as  the  determination  of  one  of 
them  is  conclusive  of  the  controversy. 

The  claimant  caused  the  proi^rty  to  be  seized  by  a  writ  of  attachment 
as  personal  property,  and  unless  it  was  such  he  had  no  right  to  recover. 

There  is  no  condict  in  the  evidence  relating  to  this  issue,  and  it  was  as 
follows:  One  acre  of  ground  at  Desdemonia,  in  Eastland  Count}',  was 
purchased  by  G.  A.  Jones  &  Co.  for  the  exclusive  purpose  of  erecting  a 
gin  house  and  flouring  mill  thereon,  for  the  purpose  of  ginning  and  press- 
ing cotton  into  bales,  and  grinding  wheat  into  flour. 

They  built  a  gin  house  about  30x40  feet  in  size  on  the  ground,  intend- 


Digitized  by  VjOOQIC 


1892.]  Jones  v.  Bull.  139 

ing  to  make  it  and  all  of  the  machinery  thereon  permanent,  and  to  use 
the  lot  solely  for  ginning  and  milling  purposes. 

The  house  was  a  common  box  house  with  shingle  roof,  and  had  an  en- 
gine room  and  cotton  press  room  attached  to  it.  The  owners  did  not  con- 
template removing  or  changing  any  of  the  machinery. 

Tlie  boiler  was  imbedded  in  a  solid  foundation  of  rock  and  mortar,  and 
was  placed  on  a  solid  foundation  under  the  top  of  the  ground,  and  was  a 
stationary  boiler.  The  engine  was  a  20-horse-ix)wer  stationary  engine,  on 
a  solid  rock  foundation.  Solid  rock  and  masonry  were  placed  in  an  ex- 
cavation in  the  ground  and  built  up  above  the  surface  of  the  ground. 

There  were  iron  bolts  running  from  the  bottom  of  the  foundation 
through  the  stone  work,  to  bolt  down  and  hold  the  engine  in  place,  and 
it  was  secured  on  the  top  of  this  rock  foundation.  It  was  impossible  to 
remove  the  engine  without  unscrewing  and  detaching  it  from  these  bolts 
and  tlie  foundation.  The  engine  could  not  be  securely  held  in  its  place 
to  be  oiierated  without  being  placed  upon  such  a  foundation  and  fastened 
with  such  bolts,  and  before  the  bolts  could  be  removed  it  became  neces- 
sary to  remove  the  foundation  to  a  considerable  extent. 

The  gin  stand  was  set  up  on  the  floor  of  the  gin  house,  but  was  not 
nailed  or  fastened  to  the  floor  otherwise  than  by  nailing  pieces  of  lumber 
around  and  against  it  to  hold  it  in  place.  It  was  attached  to  the  engine 
by  shafting,  wheel  belts,  and  pulleys  to  oi>erate  it. 

The  Simmons  cotton  press  was  in  a  room  built  for  it  adjoining  the 
main  building.  It  was  a  square  box  about  ten  or  twelve  feet  long.  The 
press  screw  worked  up  and  down  into  a  hole  in  the  ground  dug  for  it 
about  nine  feet  deep.    The  press  was  fastened  to  the  floor  around  the  hole. 

In  the  case  of  Hutchins  v.  Masterson,  46  Texas,  554,  it  was  said,  that 
"  the  weight  of  modem  authorifies  establishes  the  doctrine  that  the  true 
criterion  for  determining  whether  a  chattel  Ims  become  an  immovable 
fixture,  consists  in  the  united  application  of  the  following  tests: 

**  1.  Has  there  been  a  real  or  constructive  annexation  of  the  article  in 
question  to  the  realty  ? 

''  2.  Was  there  a  fitness  or  adaptation  of  such  article  to  the  uses  or  pur- 
poses of  the  realty  with  which  it  is  connected  ? 

'*  8.  Whether  or  not  it  was  the  intention  of  the  party  making  the  an- 
nexation that  the  chattel  should  become  a  permanent  accession  to  the 
freehold.  This  intention  being  inferable  from  the  nature  of  the  article, 
the  relation  and  situation  of  the  parties  interested,  the  policy  of  the  law 
in  respect  thereto,  the  mode  of  annexation,  and  purpose  or  use  for  which 
the  annexation  is  made. 

*' And  of  these  three  tests  pre-eminence  is  to  be  given  to  the  question 
of  intention  to  make  the  article  a  permanent  accession  to  the  fi-eehold, 
while  the  others  are  chiefly  of  value  as  evidence  of  this  intention."  See 
Moody  V.  Aiken,  50  Texas,  74;  Willis  Si  Bro.  v.  Morris,  66  Texas,  628. 
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The  question  of  intention  relates  to  the  time  when  the  land  was  pur- 
chased and  the  machinery  was  originally  placed  apon  and  attached  to  it; 
and  when  so  considered,  we  think  every  test  suggested  by  the  above 
rules  for  the  purpose  of  making  such  machinery  a  part  of  the  freehold 
was  fulfilled. 

Tlie  evidence  does  not  admit  of  any  other  conclusion  than  that  tlie 
property  in  controversy  was  a  part  of  the  realty.  As  that  was  the  con- 
trolling issue  in  the  case,  and  tliere  was  no  evidence  proi)er  to  be  con- 
sidered to  the  contrary,  the  court  should  have  charged  the  jury  to  find 
for  the  plaintiff. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Beversed  and  remanded. 

Delivered  June  3,  1892. 


W.  A.  &  O.  H.  Bell  v.  John  C.  Maxdios. 
No.  7469. 

Fact  08496— Principal  and  A^ent— Cotton  Factor.— A  cotton  buyer 
employed  agents  at  a  distance  to  buy  cotton  on  the  terms  following:  Each  day 
the  buyer  was  to  furnish  by  telegraph  to  the  agents  a  limit  in  price  to  be 
paid  that  day.  The  agents  were  to  buy  cotton,  pay  for  it  with  their  own 
money,  send  samples  to  their  principal,  when  he  was  to  classify  It,  and  as  fast  as 
fifty  bales  of  one  grade  were  purchased  he  was  to  pay  for  same  and  furnish  ship- 
ping orders.  The  agents  were  to  receive  25  cents  for  each  bale  and  the  yard 
charges  for  their  services.  The  agents  bought  154  hales,  notified  tlieir  principal 
each  day  of  the  purchases,  sent  forward  samples  of  the  bales,  and  in  each  sample 
was  enclosed  a  tag  showing  the  number  and  weight  of  the  bale.  The  bales  were 
numbered  consecutively  as  bought.  The  principal  did  not  open  the  samples, 
but  at  once  and  repeatedly  wrote  for  invoice  and  description,  stating  "that  he 
could  not  classify  without  this/'  The  agents  paid  no  attention  to  these  requests, 
but  finally  wrote  to  the  principal  to  come  and  receive  the  cotton  or  they  would 
sell  it.  The  principal  not  complying  with  their  request,  they  sold  the  cotton. 
The  principal  was  solvent.  In  suit  by  him  for  the  value  of  the  cotton  sold,  held^ 
that  upon  the  purchase  under  the  contract  the  cotton  became  the  property  of 
the  plaintiff*,  and  that  the  defendants  were  liable  for  the  excess  of  sale  price  over 
cost  and  agreed  compensation. 

Appeal  from  CJoUin.     Tried  below  before  Hon.  H.  O.  Head. 

Oraig^  Wolfe  &  Clifton^  for  appellants. 

M.  H.  Oarnett  and  Muse  &  Mangum,  for  appellee. 

MARR,  Judge,  Section  A. — ^The  nature  of  this  suit,  in  so  far  as  any 
question  is  involved  upon  this  appeal,  may  be  stated  as  follows: 

The  ai)pcllee,  John  C.  Maximos,  brought  the  action  to  recover  damages 
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of  the  appellants  for  "a  breach  of  the  contract  in  the  wrongful  conver- 
sion of  154  bales  of  cotton"  which  had  been  bought  by  them,  under  the 
contract  between  the  parties,  for  the  appellee,  in  the  town  of  Farmersville, 
Texas.  The  last  purchase  was  made  by  them,  on  account  of  the  appellee, 
upon  November  17,  1887,  and  they  sold  the  cotton  and  converted  the 
proceeds,  without  the  consent  of  the  appellee,  on  the  24th  day  of  said 
month 

The  cause  was  tried  before  the  court  without  a  jury,  and  judgment  was 
rendered  for  the  plaintiff  for  the  sum  of  $221.25,  which  was  the  diflPerence, 
with  interest,  between  the  price  received  by  the  appellants  for  the  154 
bales  when  they  sold  the  cotton,  and  the  price  at  which  they  had  pur- 
chased the  same,  less  the  amount  of  their  compensation  or  commission 
which  was  allowed  to  them. 

There  is  no  statement  of  facts  in  the  record,  but  the  district  judge  filed 
his  conclusions  of  fact  and  law.  The  defendants  have  api^ealed,  and  the 
effect  of  all  of  their  assignments  is,  that  the  findings  of  fact  do  not  sustain 
the  judgment  as  rendered  in  the  court  below.  It  is  claimed  that  they 
<K)mmitted  no  breach  of  the  contract,  but  tliat  the  appellee  did,  and  re- 
pudiated the  same,  and  that  therefore,  under  the  circumstances,  they 
were  at  liberty  to  sell  the  cotton  as  they  did  do. 

The  court  found  that  the  price  at  which  the  appellants  sold  the  cotton 
was  its  "  reasonable  value  at  that  time  and  place."  Plaintiff's  place  of 
busmess  was  at  Sherman,  Texas,  and  the  defendants'  at  Farmersville. 

*'  With  reference  to  the  154  bales,  the  following  is  the  contract  between 
appellants  and  appellee,  as  found  by  the  court: 

'*  Plaintiff  employed  defendants  to  buy  cotton  for  him  at  Farmei-sville, 
on  the  following  terms,  to-wit:  Plaintiff  was  each  day  by  telegi-aph  or 
letter  to  furnish  defendants  a  limit  in  price  to  be  paid  on  that  day,  and 
ilefendants  were  to  buy  the  cotton,  pay  for  it  with  their  own  money,  send 
samples  to  plaintiff  at  Sherman,  where  he  was  to  classify  it,  and  as  fast  as 
fifty  bales  of  one  grade  was  purchased  he  was  to  pay  for  same  and  furnish 
defendants  shipping  orders  therefor.  Plaintiff  was  to  pay  defendants  for 
their  services  25  cents  per  bale  and  the  yard  charges,  amounting  to  15 
cents  per  bale." 

**  Appellants  purchased  for  api>ellee  under  the  above  contract  the  fol- 
lowing cotton,  to-wit:  On  November  14,  19  bales  at  8^  cents;  No- 
vember 15,  58  bales  at  8f^  cents;  November  16,  40  bales  at  8 J  cents; 
November  17,  37  bales  at  8j^  cents;  making  in  all  154  bales.  Ap[>ellee 
never  at  any  time  refused  to  receive  said  154  bales.  Appellants,  on  the 
24th  day  of  November,  sold  the  154  bales. 

'*  Appellee  was  notified  each  day  by  the  appellants  of  the  cotton  pur- 
chased, and  that  the  same  was  numbered  consecutively. 

**That  the  appellants  sent  samples  of  the  154  bales  to  appellee  at  Sher- 
man.    In  each  sample  was  enclosed  a  tag  showing  number  and  weight  of 
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bale;  but  api>ellant8  sent  no  letter  of  notification  or  description  other  than 
the  tag  enclosed  in  the  sample.  Api)ellee  did  not  open  the  samples,  but 
at  once  and  repeatedly  wrote  for  invoice  and  description,  stating  that  he 
could  not  classify  the  cotton  without  this,  and  appellants  did  not  respond 
to  this  request,  either  by  complying  or  refusing,  but  about  November  21 
notified  plain  tiff «  by  letter  or  telepnone,  to  come  to  Farmersville  and  re- 
ceive the  cotton  or  they  would  sell  it,  and  on  plaintiff's  failing  to  comply 
they,  on  the  24th  of  November,  did  sell  the  whole  lot  of  cotton  at  9|  cents 
per  pound.  Plaintiff  was  constantly  demanding  invoice  of  same,  to  en- 
able him  to  classify  and  receive  it.' ' 

In  the  additional  findings  which  were  filed  at  the  instance  of  the  de- 
fendants, the  court  also  finds  that  '^  the  furnishing  of  invoices  was  not 
specially  mentioned  one  way  or  the  other,  in  making  the  contract. 
Plaintiff  was  to  classify  the  cotton  so  as  to  fix  the  price  he  was  to  pay  for 
each  bale,  and  the  term  '  basis  middling '  in  the  contract  meant  the  piice 
plaintiff  was  to  pay  for  the  cotton  of  that  gi*ade;  for  higher  grades  more 
and  for  lower  grades  less.  The  information  furnished  by  the  tags  was  all 
that  was  absolutely  necessary  to  enable  the  plaintiff  to  classify  the  cotton, 
but  he  was  entitled  to  fuller  information,  especially  when  requested  by 
him.  At  least  a  failure  to  classify  until  such  information  was  furnished 
would  not  be  a  repudiation  of  the  contract  until  the  defendants  should 
give  notice  that  it  would  not  be  furnished,  which  was  never  done. 
Plaintiff  could  have  received  the  cotton  in  the  time  limited  by  the  de- 
fendants for  him  to  do  so,  as  before  explained;  but  they  did  not  notify 
him  tliat  they  would  not  send  the  invoice,  and  I  find  that  the  defendants 
had  no  right  to  require  plaintiff  to  come  to  Farmersville  to  receive  the 
cotton.  The  conti*act  required  it  to  be  classified  at  Sherman.  *  *  * 
The  cotton  market  was  changeable,  with  a  downward  tendency,  until 
about  the  time  the  defendants  sold  the  cotton.*' 

The  court  further  found  that  the  evidence  was  not  suflScient  to  enable 
it  to  find  what  had  been  or  was  the  prevailing  custom  in  reference  to  the 
matters  involved.  The  contract  between  the  parties  seems  to  have  been 
parol,  and  as  we  interpret  it,  the  defendants  became  tlie  quasi  factors  of 
the  plaintiff,  and  were  empowered  by  him  to  buy,  but  not  to  sell,  cotton 
for  him.  We  also  think  that  under  the  contract  the  cotton  which  had 
been  purchased  by  the  defendants  for  the  use  and  benefit  of  the  plaintiff 
became  his  property.  Wc  do  not  undei-stand  from  the  terms  of  the  agree- 
ment that  it  was  optional  with  him  to  accept  the  cotton,  or  that  he  could 
i-ef  use  to  take  and  jMiy  for  it  without  violating  the  contract.  The  defend- 
ants advanced  the  money  to  purchase  it  on  his  account  and  at  his  request, 
and  made  the  purchases  for  him.  He  thereupon  became  liable  to  pay 
them  for  the  cotton,  according  to  tlie  limits  and  classifications  to  be  made 
by  him,  as  specified  in  Uie  contract.  They  consequently  were  exposed 
to  no  risk  by  the  delay  of  the  plaintiff  in  classifying  the  cotton,  and  as 
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it  is  not  disputed  that  the  154  bales  in  question  were  in  fact  of  the  requi- 
site grades,  the  plaintiff  could  have  been  compelled  to  imy  for  them  ac- 
cording to  the  basis  fixed  by  the  contract. 

The  cotton  in  question  being  his,  the  defendants  could  not  sell  it  with- 
out his  c<Hisent,  unless  he  had  repudiated  the  contract  in  some  material 
respect,  or  unless  the  sale  of  the  cotton  was  necessary  under  the  circum- 
stances for  the  protection  of  the  interests  of  the  defendants  under  the 
agreement.  A  factor  may  sell  under  certain  circumstances  for  that  pur- 
pose, when  he  does  so  in  good  faith,  but  even  then  he  must  account  to 
his  principal  or  employer  for  all  the  proceeds  over  and  above  his  own  ad- 
vances, expenses,  and  commissions. 

In  this  view  of  the  law,  we  think  that  the  judgment  of  the  District 
Court  is  both  just  and  correct.  The  defendants  were  allowed  all  of  the 
advances  which  they  had  made  for  the  plaintiff  in  purchasing  the  cotton, 
and  also  their  compensation  as  fixed  by  the  agreement.  They  were  thus 
fully  reimbursed  and  compensated  according  to  the  contract,  and  were 
only  required  to  pay  over  the  surplus  of  the  proceeds  of  the  sales  to  the 
plaintiff  as  the  rightful  owner.  There  is  no  pretense  that  the  plaintiff 
was  insolvent  or  unable  to  make  good  the  advances,  and  with  interest, 
had  there  been  any  unreasonable  delay.  They,  however,  did  not  demand 
any  pa3'ment  under  the  contmct.  In  any  event,  we  are  unable  to  see 
upon  what  principle  the  defendants  can  be  relieved  from  accounting  to 
the  plaintiff  for  the  surplus  of  the  proceeds,  if  they  were  in  fact  his  agents 
and  purchased  the  cotton  for  him.  Bryce  v.  Brooks,  26  Wend.,  367; 
Story  on  Agency,  834;  1  Am.  and  Eng.  Encyc.  of  Law,  379,  and  notes; 
Blot  V.  Briceau,  51  Am.  Dec.,  345;  Denton  v.  Jackson,  106  111.,  433; 
Williams  v.  McGraw,  14  Peters,  479;  Hornsby  v.  Fielding,  10  Hiesk. 
(Tenn.),  367,  52  Ga.,  41;  Hatcher  v.  Comer,  73  6a.,  418;  Mooney  v. 
Musser,  45  Ind.,  115;  56  Mo.,  314. 

But  upon  the  other  view  of  the  case,  i.  e.,  that  the  parties  sustained 
the  relations  merely  of  seller  and  purchaser,  we  do  not  think  that  under 
the  findings  of  fact  we  would  be  authorized  to  disturb  the  conclusion  of 
the  court  below,  that  the  plaintiff  had  not  repudiated  the  agreement  in 
reference  to  accepting  or  receiving  the  cotton.  He  was  not  bound  to  re- 
ceive it  at  Farmei'sville  for  the  puri)Ose  of  classification,  but  after  as  many 
as  fifty  bales  of  anyone  grade  had  been  classified  by  him  at  Farmei-sville, 
in  the  manner  provided  in  the  agreement,  he  then  was  required  to  pay 
for  the  same,  and  direct  where  the  defendants  should  ship  the  cotton  for 
him.  When  the  defendants  demanded  that  he  should  "  come  to  Farmers- 
ville  and  receive  the  cotton  or  they  would  sell  it,**  they  made  an  unreason- 
able demand,  and  one  not  contemplated  by  the  contract.  Plaintiff  had 
repeatedly  requested  them  to  send  him  an  invoice  of  the  cotton  to  enable 
him  to  classify  it,  but  it  appears  that  they  made  no  direct  response  to  him 
on  this  point,  and  did  not  comply  with  his  request.     It  would  seem  that 
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it  would  have  been  as  convenient  for  the  defendants  to  have  sent  the  in- 
voice as  to  send  the  demand  for  the  plaintiff  to  come  to  Farmersville. 
Such  action  upon  the  part  of  the  defendants  tends  to  show  that  they  were 
anxious  to  sell  the  cotton  on  their  own  account,  and  that  the  real  motive 
for  doing  this  was  not  the  failure  of  the  plaintiff  to  promptly  classify  the 
cotton  upon  the  receipt  of  the  samples. 

There  is  not  a  particle  of  proof  that  the  plaintiff  was  attempting  to 
higgle  with  the  defendants,  or  was  acting  in  bad  faith  in  reference  toclassi* 
fying  and  accepting  the  cotton.  Of  course  it  was  not  the  duty  of  the 
defendants  to  send  the  invoice  of  the  cotton  unless  the  contract  bound 
them  to  do  so,  but  the  solution  of  that  question  in  their  favor,  should 
we  do  so,  would  not  be  decisive  of  the  respective  rights  of  the  parties 
upon  this  appeal.  They  may  not  have  been  required  by  the  terms  of  the 
agi*eement  to  forward  invoices  in  addition  to  the  ''tags  and  samples,'* 
and  yet  the  fact  that  the  plaintiff  requested  the  invoices  and  delayed  at- 
tempting to  classify  the  cotton  until  they  could  be  obtained  does  not,  as 
we  think,  in  connection  with  the  other  circumstances  of  the  case,  show 
that  he  intended  to  repudiate  or  had  repudiated  the  contract,  but  quite 
the  contrary.  The  delay  was  only  for  a  few  days,  in  fact,  before  the  de- 
fendants sold  the  cotton;  and  they  had  not  notified  the  plaintiff  of  the 
purchases  with  ''samples"  until  the  20th  of  November,  yet  on  the  21st 
they  sent  him  their  ultimatum  as  to  Iris  acceptance  of  the  cotton,  coupled 
with  a  condition  which,  as  we  have  seen,  they  had  no  right  to  impose. 
It  might  be,  therefore,  that  they  made  this  demand  even  before  they  had 
heard  from  him  at  all  upon  the  subject.  But  however  this  may  be,  the 
undisputed  fact  remains  that  the  plaintiff  never  did  refuse  to  either  ac- 
cept the  cotton  or  to  pay  for  it.  On  the  contrary,  he  was  "  constantly 
demanding  the  invoice  to  enable  him  to  classify  and  receive  the  cotton." 

The  courts  will  not  attempt  to  make  a  contract  for  the  parties  or  to 
change  the  terms  thereof  as  they  were  fixed  by  the  parties  themselves; 
but  in  this  instance,  we  judge  from  the  proceedings  of  the  court  below, 
that  the  furnishing  of  the  invoices  of  the  cotton  was  not  only  reasonable 
under  the  circumstances,  but  was  perhaps  contemplated  by  the  parties  in 
making  the  contract  as  an  incident  to  its  due  execution,  or  at  least  that 
the  evidence  leaves  this  point  doubtful.  The  contract  is  silent  upon  the 
subject,  it  is  true,  and  only  expressly  required  the  defendants  "  to  send 
samples  to  the  plaintiff  at  Sherman,"  yet  we  find  that  the  defendants  in 
fact  sent  in  addition  to  the  samples  "  tags  showing  the  number  and  weight 
of  each  bale,"  etc.  Clearly,  then,  the  words  used  by  the  parties  did  not 
fully  express  the  entire  conti-act,  and  the  details  of  the  mode  and  manner 
in  which  it  was  intended  to  be  carried  out,  as  interpreted  by  themselves. 
The  plaintiff  thought  that  an  invoice  was  necessary  to  enable  him  to 
classify  the  cotton  properly,  while  the  defendants  appear  to  have  thought 
that  "  the  samples  and  enclosed  tags"  were  sufficient,  though  it  does  not 
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appear  that  the  plaintiff  was  aware  that  the  "tags"  had  been  sent.  It 
does  not  appear  that  there  had  been  any  previous  purchases  of  cotton 
under  the  contract  in  hand  or  under  similar  arrangements  between  the 
parties.  The  right  of  the  plaintiff  to  classify  the  cotton  at  Sherman  un- 
der the  contract  of  coui-se  included  all  necessary  means  to  that  end,  and 
where  the  correct  method  under  the  contract  was  involved  in  doubt,  and 
the  parties  were  not  agreed  in  this  particular,  we  do  not  think  that  the 
plaintiff's  conduct  under  the  circumstances,  in  requesting  an  invoice  before 
classifying  and  accepting  the  cotton,  amounted  to  a  repudiation  of  the 
contract,  or  justified  the  defendants  in  rescinding  the  same.  This  was  the 
<x>nc]usion  of  the  coui't  below,  and  we  can  not  say  that  it  was  clearly 
wrong  in  view  of  the  findings  of  fact     The  judgment  should  be  affirmed. 

Affirmed, 
Adopted  June  7,  1892. 


Thomas  Aoos  v.  Shackelford  County. 

Vn    7411  85    1^ 

ISO.  /-111.  saa  19^ 

1.  A  Mortfirage  is  Property  —  Injury  by  Public.  —Our  Constitution, 
article  1,  section  17,  provides,  *'that  no  person's  property  shall  be  taken,  dam- 
aged, or  destroyed  for  or  applied  to  public  use  without  adequate  compensation 
being  made."    A  mortgage  is  property  within  the  meaning  of  this  provision, 

2.  Damafire.— By  damage  is  meant  loss  or  diminution  of  what  is  a  man^s 
own,  occasioned  by  the  fault  of  another. 

3.  TckklDg  for  Public  Use.— The  mortgagee  or  beneficiary  in  a  trust  deed 
of  land  taken  lu  the  exercise  of  the  right  of  eminent  domain  should  be  made  a 
party  to  condemnation  proceedings.  Proceedings  against  the  mortgagor  will 
not  aff'ect  the  rights  of  the  mortgagee. 

4.  Case  in  Judgrment.— Appellant,  who  was  plaintiff  below,  was  benefi- 
ciary in  a  trust  deed  upon  land  through  which  Shackelford  County,  acting  by 
its  commissioners,  opened  a  public  road.  The  plaintiff*  was  not  made  party  to 
the  condemnation,  and  the  county  settled  with  the  mortgagor.  In  suit  for  dam- 
ages by  reason  of  impaired  value  of  the  security  (which  security  was  alleged  to 

be  less  than  the  debt),  the  note  not  being  due,  held^  that  demurrer  to  the  petl-         « 
tion  was  properly  sustained.    As  plaintiff'  was  no  party  he  was  not  aff*ected  by 
the  condemnation,  and  when  the  debt  matures  he  may  foreclose  against  the 
mortgagor  and  the  county. 

Appeal  from  Shackelford.    Tried  below  before  Hon.  T.  H.  Conner. 

J.R.  Fleming  and  Theodore  Mack^  for  appellant. — 1.  The  term  "  prop- 
erty," as  used  in  section  17,  article  1,  Constitution  of  Texas,  providing 
that  "  no  person's  property  shall  be  taken,  damaged,  or  destroyed,"  etc., 
comprehends  every  species  of  title,  inchoate  or  complete.  It  embraces 
those  rights  which  lie  in  contract;  those  which  are  executory,  as  well  as 
Vol.  LXXXV.  Sup.— 10 
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those  which  are  executed;  it  means  not  only  the  thing  owned,  but  also 
every  right  which  accompanies  ownership  and  is  its  incident.  A  mort- 
gage, therefore,  is  to  be  regarded  as  property,  and  is  within  the  prohibi- 
tion of  section  17,  article  1,  of  the  Constitution.  Const.  1876,  art.  1,  sec. 
17;  Soulard  v.  United  States,  4  Pet.,  511;  Railway  v.  Fuller,  63  Texas, 
469;  Dunlap  v.  Railway,  50  Mich.,  470. 

2.  A  deed  of  trust  given  to  secure  the  payment  of  a  debt  does  not 
operate  as  an  absolute  transfer  of  the  property  on  which  it  is  executed  ta 
the  trustee,  upon  the  trust  mentioned  in  the  deed,  defeasible  upon  the 
conditions  therein  stipulated ;  but  such  instrument  is  in  legal  effect  a  mere 
mortgage  with  power  to  sell.  McLane  v.  Paschal,  47  Texas,  365;  Jack- 
son V.  Harby,  65  Texas,  710;  Baldwin  v.  Peet,  22  Texas,  718. 

3.  The  language  used  in  article  1,  section  17,  of  the  Constitution  of 
1876,  was  intended  to  meet  all  cases  in  which,  in  the  prosecution  of  a 
public  work  or  purpose,  the  right  or  property  of  any  person,  in  a  pecu- 
niary way,  may  be  injuriously  affected  by  reason  of  the  thing  being  made 
thereby  less  valuable.  There  need  be  no  taking  or  actual  appropriation 
of  property  to  entitle  the  owner  to  damages  on  account  of  the  construc- 
tion of  a  public  work.  By  damage  is  meant ''  every  loss  or  diminution 
of  what  is  a  man's  own,  occasioned  by  the  fault  of  another,"  whether 
this  results  directly  to  the  thing  owned,  or  be  but  an  interference  with 
the  right  which  the  owner  has  to  the  legal  and  proper  use  of  his  own. 
Railway  v.  Fuller,  63  Texas,  469,  470;  Knoll  v.  Railway,  36  Am.  and 
Eng.  Ry.  Cases,  250;  Re  Road  in  Upper  Dublin,  94  Pa.  St.,  126. 

4.  The  term  "  land  owners,"  as  used  in  article  4370,  Revised  Statutes, 
should  be  construed  to  include  every  person  having  an  interest  in  the 
land,  in  order  to  give  effect  to  the  Constitution  of  the  State.  Rev.  Stats., 
art.  4379;  Compiled  Stats.  Neb.,  16,  sec.  95  et  seq.;  Gerard  v.  Railway, 
14  Neb.,  270;  Dodge  v.  Railway,  28  Am.  and  Eng.  Ry.  Cases,  260;  Severin 
V.  Cole,  38  Iowa,  463;  Astor  v.  Hoyt,  5  Wend.,  603;  Parks  v.  City  of 
Boston,  15  Pick.,  198;  Ellis  v.  Welch,  6  Mass.,  246;  Wilson  v.  Railway, 
67  Maine,  358;  In  re  John  and  Cherry  Streets,  19  Wend.,  659;  1  Jones  on 
Mort.,  sees.  681,  708;  Lewis  on  Em.  Dom.,  sec.  324. 

5.  The  mortgagee  of  land  taken  by  virtue  of  the  right  of  eminent 
domain  may  recover  the  damages  awarded  to  the  owner  of  the  fee,  not- 
withstanding the  amount  has  already  been  paid  to  the  mortgagor.  The 
holder  of  the  mortgage  has  the  equitable  right  to  treat  the  lien  of  his 
mortgage  as  having  been  to  the  fund  created  by  the  award.  The  sum 
awai'ded  arises  from  or  grows  out  of  the  land,  by  reason  of  the  injury 
which  has  diminished  its  value.  In  equity,  it  is  the  land  itself.  Sher- 
wood V.  La  Fayette,  109  Ind.,  411;  Bank  v.  Roberts,  44  N.  Y.,  192;  Rail- 
way V.  Ingalls,  15  Neb.,  123;  Moberly  v.  McShane,  79  Mo.,  41;  Lease  v. 
Owen  Lodge,  83  Ind.,  498;  Ball  v.  Green,  90  Ind.,  76;  Kieman  v.  Jersey 
City,  20  Am.  and  Eng.  Corp.  Cases,  426;  39  N.  J.  Law,  329;  45  Barb.,  407; 
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Mills  on  Em.  Dom.,  sec.  65;  Lewis  on  Em.  Dom.,  sec.  324;  1  Jones  on 
Mort.,  sees.  708a,  681. 

6.  It  is  a  well  established  rule,  that  the  damages,  if  any,  should  be 
awarded  to  the  mortgagee,  where  land  subject  to  a  mortgage  is  taken  by 
virtue  of  the  exercise  of  the  right  of  eminent  domain.  Ang.  on  High-  . 
ways,  3  ed.,  sec.  124;  Commissioners  v.  Todd,  112  111.,  379;  Bright  v. 
Piatt,  32  N.  J.  Eq.,  362;  Wooster  v.  Railway,  57  Wis.,  311;  Sawyer  v. 
Landers,  56  Iowa,  422. 

7.  The  mortgagee  can  not  be  divested  of  his  rights  to  recover  his  dam- 
ages for  the  impairment  of  his  mortgage  security  through  the  fraud  of  the 
mortgagor  or  owner  of  the  fee  and  the  party  exercising  the  right  of  emi- 
nent domain.  Knoll  v.  Railway,  36  Am.  and  Eng.  Ry.  Cases,  250;  Re 
Road  in  Upper  Dublin,  94  Pa.  St.,  126. 

A.  A.  Clark  and  West  &  McGown^  for  appellee. —  1.  Appellant  Aggs, 
being  only  a  beneficiary  in  the  trust  deed  to  J.  B.  Watkins  by  Jacobs,  is 
not  under  the  law  entitled  to  compensation  for  the  land  taken  by  the 
county  for  a  public  road.  Gumsey  v.  Edwards,  26  N.  H.,  224;  Parish 
v.  Gillimanton,  UN.  H.,  293;  Boone  on  Mort,  sec.  97. 

2.  If  this  is  a  suit  for  the  award  paid  to  Jacobs  by  Shackelford  County 
for  the  road  in  controversy,  the  appellant  can  not  recover  that  award  a 
second  time,  without  alleging  that  the  mortgagor,  Jacobs,  has  converted 
the  money  so  paid  to  his  own  use,  and  refused  to  pay  same  to  appellant. 

3.  Appellant  Aggs  holds  nothing  but  an  equitable  right  to  the  award 
made  to  Jacobs  by  the  county.  He  invokes  the  equitable  powers  of  the 
court  without  showing  what  the  equities  of  the  county,  or  Jacobs,  or  Wat- 
kins  are,  and  without  bringing  them  before  the  court.  Until  this  is  done, 
the  court  can  not  proi)erly  render  a  decree,  and  the  special  exception  and 
demurrer  were  properly  sustained.  Hall  v.  Hall,  11  Texas,  547;  Peti- 
colas  V.  Carpenter,  53  Texas,  27;  Templeman  v.  Gresham,  61  Texas,  50. 

TARLTON,  Judge,  Section  B. — September  12,  1889,  this  suit  was  in- 
stituted in  the  District  Court  of  Shackelford  County  by  appellant,  against 
appellee,  to  recover  the  sum  of  $1000  as  damages.  This  amount  was 
claimed  as  a  compensation  for  the  impairment  of  a  certain  mortgage  se- 
curity, alleged  to  have  been  brought  about  by  the  defendant  county  b^' 
means  of  the  construction  of  a  public  road  through  certain  enclosed  lands 
encumbered  by  the  mortgage  of  appellant. 

A  general  demurrer  and  several  special  exceptions  were  addressed  to 
the  plaintiff's  petition,  all  of  which  the  court  sustained. 

The  plaintiff  appealed,  and  presents  for  our  consideration  the  sole  ques- 
tion, Did  the  court  err  in  sustaining  the  general  demurrer  to  his  petition  ? 
If  the  court  did  err  in  the  respect  named,  it  will  be  our  duty  to  reverse 
the  judgment. 
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Stripped  of  much  formal  verbiage,  the  allegations  of  the  petition  are: 
That  on  February  1,  1887,  H.  C.  Jacobs  and  wife  were  the  owners  of  cer- 
tain tracts  of  land  in  Shackelford  County;  that  desirous  of  borrowing 
$6000,  they  applied  to  the  J.  B.  Watkins  Land  Mortgage  Company,  a  cor- 
poration, and  agent  of  plaintiff  for  the  sole  purpose  of  placing,  negotiat- 
ing, and  perfecting  loans  uix)n  real  estate  in  Texas;  tliat  thi*ough  the 
manipulations  of  a  firm  of  loan  agents,  Fisher,  Jacobs  &  Stinson,  doing 
business  at  Albany,  Texas,  and  including  H.  C.  Jacobs  as  a  member, 
plaintiff,  through  his  agent,  the  Watkins  Company,  loaned  to  Jacobs  and 
his  wife  the  sum  of  $6000;  that  to  secure  the  loan,  Jacobs  and  wife, 
about  March  1,  1887,  executed  their  deed  of  trust  to  J.  R  Watkins  as 
trustee  for  the  benefit  of  this  plaintiff  as  *'  cestui  que  trust,"  and  cover- 
ing the  lands  particularly  described  in  the  petition;  that  this  deed  of 
trust  was  duly  recorded  in  Shackelford  County,  March  11,  1887;  that 
Jacobs  and  wife  falsely  and  fraudulently  represented  to  plaintiff's  agent 
the  value  of  the  lands,  such  value  as  stated  by  them  being  greatly  in  ex- 
cess of  their  real  value,  and  less  then  and  now  tlian  the  amount  loaned; 
that  the  lands  were  enclosed  and  valuable  for  farming  and  pasturage  pur- 
poses; that  on  October  13,  1887,  the  defendant,  *'  with  force  and  arms, 
entered  upon  these  lands  without  notice  to,  knowledge  or  consent  of 
plaintiff,  and  without  due  process  of  law,  and  contrary  to  the  Constitu- 
tion of  the  United  States,  and  without  compensation  of  any  kind  to 
plaintiff,  took  possession  of  and  appropriated  to  its  own  use  a  strip  of 
land  sixty  feet  wide  and  two  miles  long;**  that  this  taking  and  appro- 
priation was,  as  plaintiff  is  informed,  for  the  purposes  and  uses  of  the 
public,  and  that  the  strip  of  land  since  the  taking  has  been  and  is  now 
maintained  as  tlie  Albany  and  Rising  Sun  road;  that  the  taking  of  the 
land  in  the  manner  stated  has  diminished  the  value  of  plaintiff's  mort- 
gage security  in  the  sum  of  $1000;  that  Jacobs  and  wife,  mortgagor,  are 
insolvent,  are  unable  to  pay  plaintiff  the  amount  loaned  them,  and  are 
unable  to  pay  him  the  amount  to  which  he  is  entitled  as  an  impairment 
of  his  mortgage  security;  that  plaintiff  is  informed  that  Jacobs  and  wife 
and  the  defendant  have,  with  the  intent  to  defraud  plaintiff,  compromised 
the  illegal  condemnation  proceedings  taken  by  the  county,  and  that  in 
consideration  of  this  compromise  the  county  has  paid  to  Jacobs  and  wife 
a  large  sum  of  money;  that  notwithstanding  the  fraudulent  settlement 
with  the  owners  of  the  fee,  plaintiff  ought  to  recover  his  damages  for  the 
impairment  of  his  mortgage  security;  that  on  May  13,  1889,  he  presented 
his  claim  to  the  Commissioners  Court  of  Shackelford  County,  and  that  the 
court  rejected  it. 

From  the  allegations  of  this  petition  we  draw  the  following  conclusions: 
That  tlie  plaintiff  owned  a  mortgage  resting  upon  the  real  estate  in  ques- 
tion; that  the  Commissioners  Court  of  Shackelford  County,  with  knowl- 
edge of  the  existence  of  this  mortgage,  instituted  certain  condemnation 
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proceedings  to  appix>priaie  a  poi*tion  of  the  land  to  public  purposes;  that 
the  owners  of  the  land  were  parties  to  these  proceedings,  but  that  the 
plaintiff,  mortgagee,  was  not;  that  the  owners  of  the  fee  fraudulently  com- 
promised the  condemnation  proceedings  with  the  count}-,  and  received 
certain  money  in  consideration  of  the  compromise,  whereupon  the  county 
appropriated  the  property  to  the  public  use;  that  by  this  appropriation  the 
value  of  the  plaintiff's  mortgage  was  lessened  $1000;  that  tlie  mortgftgoi*s 
are  insolvent,  and  that  tlie  plaintiff  is  unable  to  recover  from  them  either 
the  amount  of  the  mortgage  or  the  sum  received  by  them  from  the  county; 
that  the  mortgagors  converted  to  their  own  use  the  amount  realized  from 
the  compromise,  and  refuse  to  pay  any  portion  thereof  to  the  plaintiff. 

Our  Constitution,  article  1,  section  17,  provides,  that  "no  i>erson's 
property  sliall  be  taken,  damaged,  or  destroyed  for  or  applied  to  public 
use  without  adequate  compensation  being  made." 

A  mortgage  is,  we  think,  property  within  the  meaning  of  this  pro- 
vision. Soulard  v.  United  States,  4  Pet,  511;  Railway  v.  Fuller,  63 
Texas,  469. 

This  species  of  property,  like  any  other,  is  susceptible  of  damage,  by 
which  is  meant  "  every  loss  or  diminution  of  what  is  a  man's  own,  occa- 
sioned by  the  fault  of  another."     Railway  v.  Fuller,  supra. 

A  deed  of  trust  is,  in  legal  effect,  a  mortgage  with  a  power  of  sale. 
McLane  v.  Paschal,  47  Texas,  365;  Jackson  v.  Harby,  65  Texas,  710; 
Baldwin  v.  Peet,  22  Texas,  718. 

If,  therefore,  the  mortgage  be  damaged  for  public  use,  its  owner,  like 
the  owner  of  any  other  property  under  similar  conditions,  should  be  en- 
titled to  compensation.     Mills  on  £m.  Dom.,  sec.  65. 

The  mortgagee  of  land  taken  in  the  exercise  of  the  right  of  eminent 
domain  should  be  made  a  party  to  the  proceeding.  He  is  entitled  to  the 
damages  awarded,  and  if  they  be  not  paid  to  him,  "  he  may  recover  the 
same  from  the  person  or  corporation  entering  upon  tlie  land."  Jones  on 
Mort.,  sec.  681a. 

The  foregoing  propositions,  relied  upon  by  appellant,  we  believe  to  be 
correct;  but  conceding  their  correctness,  it  does  not  follow  that  the  peti- 
tion in  this  case  states  a  cause  of  action. 

If  as  stated,  the  condemnation  proceedings  were  illegal,  and  appellant 
was  not  a  party  to  them,  he  was  and  is  in  no  way  bound  by  them.  As 
to  him  the  order  of  condemnation  was  a  nullity,  and  the  land  was  not 
taken  for  public  use.  So  far  as  he  is  concerned,  the  proceedings  could 
have  amounted  to  no  more  than  the  granting  by  the  owner  to  the  county 
of  a  license  to  use  a  strip  of  land  for  public  purposes.  The  owner  could 
voluntarily  have  granted  such  a  license,  because  until  the  land  should  be 
sold  under  foreclosure  proceedings,  he  had  the  right  to  its  use,  and  to 
delegate  such  use  to  another.  The  mortgagee  could  not  be  heard  to  com- 
plain unless  he  showed  some  injury  to  the  land  itself.     The  petition  does 
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not  aver  whether  at  the  institution  of  this  suit  the  mortgage  debt  was  or 
was  not  mature.  If  it  was  mature,  the  moiigagee  had  a  right  to  insti- 
tute foreclosure  proceedings  against  the  mortgagor,  and  to  make  the 
county  a  party  to  those  proceedings,  as  being  in  control  or  possession  of 
a  portion  of  the  land.  If  the  land,  by  reason  of  its  use  by  the  county, 
should  not  be  of  sufficient  value  to  meet  the  demand  of  the  plaintifif,  the 
mortgagee  could  in  that  proceeding  have  his  remedy  against  the  county, 
if  it  should  be  found  that  the  county  had,  in  the  exercise  of  the  right  of 
eminent  domain,  taken  or  damaged  the  land  in  impairment  of  his  mort- 
gage security. 

If  when  this  suit  was  instituted  the  moi'tgage  was  not  mature,  and  the 
plaintiff  should  be  awarded  damages,  what  would  he  do  with  the  amount 
of  the  award  ?  If  he  should  apply  it  as  a  credit  on  the  debt,  he  would  be 
thus  asserting  an  obligation  against  the  county,  a  stranger,  before  he  had 
the  right  to  sue  even  the  maker  of  the  debt.  If  he  should  not  apply  it 
to  the  debt,  he  would  be  thus  permitted  to  put  in  his  pocket  an  amount 
of  money,  without  reference  to  the  value  of  the  land  at  the  date  of  the 
foreclosure  to  be  had  in  the  future.     This  would  be  inequitable. 

The  demurrer  was  properly  sustained,  and  the  judgment  should  be 
affirmed. 

Affirmed. 

Adopted  June  7,  1892. 


St.  Louis  <fe  San  Francisco  Railway  Company  v.  Alberton  E.  George. 

No.  72C6. 

1.  Nefirlierence  as  to  Defective  Railway  Bridge  — Pleadlnfir  and 
Evidence.— See  statement  of  the  pleadings  In  an  action  for  injuries  received 
by  plaintiff,  caused  by  a  defective  bridge  of  a  railway  company,  and  testimony 
admissible  under  them,  authorizing  the  following  charge  of  the  court:  '"If  you 
find  that  plaintiff  was  injured  as  alleged  by  the  train  falling  through  a  washed- 
out  bridge,  and  you  further  find  that  the  defendant  had  on  that  occasion  reason- 
able grounds  to  apprehend  danger  at  the  said  bridge,  and  by  the  use  of  ordinary 
care  could  have  discovered  the  wash-out  and  warned  plaintifi'  in  time  to  have 
prevented  the  accident,  but  did  not  do  so,  and  that  the  accident  causing  plaint- 
ifi"s  injuries  was  the  result  of  such  failure,  then  you  will  find  for  the  plaintifi*, 
whether  you  find  that  the  bridge  was  ordinarily  safe  or  not." 

2.  Corporation  Acts  by  its  Agents— Pleadingr.— A  corporation  neces- 
sarily acts  through  the  agency  of  its  servants.  It  follows  that  an  allegation 
charging  negligence  against  the  corporation  will  admit  proof  of  the  negligence 
of  its  agents  who  maybe  charged  with  the  duty  of  performing  that  the  omission 
of  which  constitutes  tlie  negligence  complained  of. 

3.  Duty  of  Railway  Company  Touchinfir  its  Bridges,  etc.— It  is 
the  duty  of  a  railway  company  to  its  employes  and  servants  operating  its  trains 
to  make  frequent  and  thorough  inspection  of  its  line  of  road  and  bridges;  and 
in  case  of  violent  storms  it  should  make  such  inspection  witli  more  than  onli- 
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nary  promptitude  and  thoroughness,  and  in  particular  to  examine  such  portions 
of  it  as  are  liable  to  injury  by  such  storms;  and  where  this  duty  by  the  rules  of 
the  company  is  devolved  upon  the  section  men,  their  negligence  is  the  negli- 
gence of  the  company. 

4.  Repairs  Upon  Defective  Road.— While  it  is  incompetent  as  against 
the  defendant  when  sued  for  damages  from  alleged  negligence  in  the  construc- 
tion of  its  road  or  bridges  to  admit  testimony  showing  that  since  the  injury 
complained  of  the  defendant  had  repaired  or  supplieil  the  alleged  defect,  yet 
when  by  the  testimony  of  the  defendant  upon  the  same  subject  the  testimony  to 
repairs,  etc.,  may  become  admissible  in  rebuttal,  any  error  in  admitting  it  when 
first  offered  becomes  immaterial. 

5.  Duty — Rain  Storm  as  Notice. — The  occurrence  of  a  violent  rain  storm 
of  itself  seems  to  be  considered  sufficient  notice  to  a  foreman  charged  with  look- 
ing after  the  condition  of  the  bridges  upon  his  section,  to  make  immediate  in- 
spection as  to  the  condition  of  his  section  of  the  track  after  such  storm. 

Appeal  from  Lamar.     Tried  below  before  Hon.  E.  D.  McClellan. 

E.  D,  Kenna  and  M.  R,  Smith,  for  appellant.  —  1.  The  pleadings  did 
not  present  the  issue  as  to  whether  defendant  exercised  ordinary  care  in 
trying  to  discover  the  wash-out,  and  any  charge  submitting  such  issue, 
although  based  upon  testimony  necessarily  irrelevant,  was  erroneous. 
Love  V.  Wyatt,  19  Texas,  312;  Loving  v.  Dixon,  56  Texas,  79;  Railway 
V.  Terry,  42  Texas,  454;  Markham  v.  Carothers,  47  Texas,  28;  Railway 
V.  Faber,  63  Texas,  344;  Railway  v.  Rider,  62  Texas,  270;  Sayles*  Ann. 
Stats.,  art.  1317,  notes  3,  4.  A  charge  based  on  irrelevant  evidence: 
McKinney  v.  Fort,  10  Texas,  283;  Good  v.  Coombs,  28  Texas,  60;  Ely 
V.  Railway,  77  Mo.,  36;  Waldhier  v.  Railway,  71  Mo.,  514;  Edens  v. 
Railway,  72  Mo.,  212. 

2.  The  pleadings  do  not  present  the  issue  that  the  defendant  was 
liable  for  the  acts  of  its  servants.  The  issue  as  to  any  special  inspection 
being  required  in  the  exercise  of  ordinary  care  of  this  washed-out  trestle 
on  the  morning  of  April  28,  1888,  was  not  made  by  the  pleadings,  and 
the  court  erred  in  charging  thereon.  Railway  v.  Terry,  42  Texas,  453; 
Cook  V.  Dennis,  61  Texas,  246;  Cuney  v.  Dupree,  21  Texas,  211;  Rail- 
way V.  Gilmore,  62  Texas,  392;  Belcher  v.  Fox,  60  Texas,  531;  McKin- 
ney V.  Fort,  10  Texas,  233;  Railway  v.  Hennessey,  75  Texas,  155. 

Detached  recitals  in  a  petition  can  not  be  construed  into  an  averment 
never  intended  by  the  pleader.  Yale  v.  Ward,  30  Texas,  18;  Whitlock 
V.  Castro,  22  Texas,  109;  Edgar  v.  Galveston,  46  Texas,  421. 

Facts  not  alleged,  though  proven,  can  not  form  the  basis  of  a  decree. 
Hall  V.  Jackson,  3  Texas,  305. 

3.  The  court  erred  in  permitting  evidence,  for  the  purpose  of  proving 
negligence  on  the  part  of  the  defendant,  to  show  that  the  trestle,  when 
repaired  after  the  accident,  was  made  more  secure  and  safe  than  it  was 
when  first  constructed.     Morse  v.  Railway,  38  Minn.,  468;  Railway  v. 
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Miller,  20  Am.  and  Eng.  Ry.  Cases,  273;  Railway  v.  Dale,  73  N.  Y.,  468; 
Nally  V.  Carpet  Co.,  51  Conn.,  524-527;  Railway  v.  McGowan,  73  Texas, 
355;  16  N.  W.  Rep.,  358;  Railway  v.  Hennessey,  75  Texas,  155;  Patt. 
Ry.  Ace.  Law,  421,  422. 

4.  The  only  issue  that  was  really  made  by  the  pleadings  being  whether 
the  bridge  or  trestle  was  originally  constructed  in  a  reasonably  safe  man- 
ner,  and  the  affirmative  thereof  being  established  by  an  overwhelming 
weight  of  evidence,  the  court  should  have  sustained  defendant's  motion 
and  granted  it  a  new  trial.  Lucketts  v.  Townsend,  3  Texas,  134;  Chand- 
ler  V.  Heckling,  22  Texas,  43;  Railway  v.  Casey,  52  Texas,  122;  Bank 
V.  Armstrong,  92  Mo.,  280;  Austin  v.  Talk,  20  Texas,  168;  Railway  v. 
Wallen,  66  Texas,  672;  Railway  v.  Schmidt,  61  Texas,  286;  Railway  v. 
Bracken,  59  Texas,  75. 

Dudley  &  Moore^  for  appellee. — 1.  The  charge  of  the  court  in  every 
case  should  present  to  the  jury  all  the  issues  made  by  the  pleading,  if 
there  be  evidence  under  them,  unless  an  issue  be  abandoned,  and  when 
done  the  jury  should  be  so  instructed.  Railway  v.  Underwood,  64  Texas, 
463;  Blum  v.  Whitworth,  66  Texas,  350. 

2.  A  general  denial  puts  in  issue  plaintiff's  whole  cause  of  action,  as^ 
alleged  in  the  petition,  and  puts  the  plaintiff  to  the  proof  of  his  cause  so 
alleged.  Altgelt  v.  Emilienburg,  64  Texas,  150;  Fowler  v.  Davenport, 
21  Texas,  626. 

3.  Where  the  injury  to  the  employe  or  servant  is  alleged  to  have  been 
caused  by  two  acts  of  negligence  on  the  part  of  the  master,  if  the  proof 
shows  that  the  injury  sustained  was  caused  by  both  acts  of  negligence 
combined,  or  either  of  the  acts  alone,  the  case  is  proved,  and  the  servant 
is  entitled  to  recover,  unless  the  master  alleges  and  proves  that  the  serv- 
ant's own  negligence  contributed  proximately  to  his  injuries.  See  Rail- 
way V.  Kirk,  62  Texas,  227,  where  the  track  was  alleged  to  have  been 
defective  in  two  respects.  This  court  says,  on  page  232,  "  Proof  of  either 
defect  establishes  the  defective  character  of  the  track,  and  if  the  other 
evidence  showed  tliat  such  defect  caused  the  injury,  then  the  matter  in 
issue  was  sufficiently  proved."     Railway  v.  McClain,  80  Texas,  85. 

4.  It  is  the  duty  of  the  railway  company  to  its  employes  and  servants 
operating  its  trains  to  make  frequent  and  thorough  inspection  of  its  line 
of  road  and  bridges,  and  in  case  of  violent  storms  it  should  make  such 
inspection  with  more  than  ordinary  promptitude  and  thoroughness,  and 
in  particular  to  examine  such  portions  of  it  as  are  liable  to  injury  by  such 
storms;  and  where  this  duty  by  the  rules  of  the  company  is  devolved 
upon  the  section  men  or  section  foremen,  their  negligence  is  the  negli- 
gence of  the  company.  Railway  v.  Kirk,  62  Texas,  227;  Railway  v. 
Weaver,  35  Kan.,  412;  Hardy  v.  Railway,  74  N.  C,  734;  Gates  v.  Rail- 
way, 28  Minn.,  110;  Patt.  Ry.  Ace.  Law,  sec.  286. 
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5.  The  evidence  to  repairs  was  offered  and  was  admissible  for  the  pur- 
pose of  showing  that  the  bottom  of  the  ravine  over  which  the  bridge  was 
built  was  solid  rock,  and  that  the  bents  could  have  been  bolted  into  the 
rock,  and  had  they  been  so  bolted  they  could  not  have  been  removed. 
Had  appellant  desired  the  evidence  to  have  been  limited  to  that  purpose, 
it  should  have  asked  a  special  charge.  Walker  v.  Brown,  66  Texas,  556; 
Railway  v.  Johnston,  78  Texas,  536.  And  even  though  the  evidence  may 
have  been  improper  and  inadmissible  primarily,  it  was  rendered  proper 
and  admissible  in  rebuttal  of  the  testimony  introduced  by  appellant. 
Wade  V.  Love,  69  Texas,  622;  Boone  v.  Thompson,  17  Texas,  605;  Rail- 
way  v.  Douglas,  73  Texas,  325. 

TARLTON,  Judge,  Section  B. — This  is  an  appeal  from  a  judgment  ren- 
dered by  the  District  Court  of  Lamar  County,  awarding  damages  in  the 
sum  of  $4800  for  personal  injuries  found  by  a  jury  to  have  been  inflicted 
upon  appellee,  on  account  of  the  negligence  of  appellant. 

The  injuries  were  received  by  appellee  on  the  morning  of  April  28, 
1888,  while  employed  as  a  brakeman  on  one  of  appellant's  freight  trains; 
and  they  were  caused  by  a  fall  of  this  freight  train  through  one  of  appel- 
lant's bridges  on  its  line  of  road. 

It  will  be  observed,  in  the  course  of  this  opinion,  that  appellant  lays 
much  stress  upon  the  proposition  that  plaintiff's  pleadings  with  reference 
to  negligence  do  not  furbish  a  basis  for  certain  instructions  given  by  the 
court  to  the  jury.  We  therefore  deem  it  proper  to  insert,  from  appellee's 
brief,  the  following  substantially  accurate  statement  of  his  allegations  on 
the  subject  alluded  to: 

"Appellee  in  his  petition  set  up  two  grounds  of  negligence  on  the  part 
of  appellant — that  is,  that  appellant  had  been  guilty  of  negligence  in  two 
respects,  thereby  causing  his  injuries: 

"  1.  That  appellant  was  guilty  of  negligence  by  the  unskillful  and  un- 
safe manner  in  which  it  built  and  constructed  its  roadbed  and  the  bridge 
and  trestle  at  the  point  where  appellee  was  injured;  that  the  bridge  or 
trestle  where  appellee  was  injured,  as  originally  constructed,  was  not  rea- 
sonably safe  for  the  running  of  trains  over  the  same;  that  it  was  so  con- 
structed by  appellant  that  the  bents  of  said  bridge  or  trestle  sat  upon  the 
ground,  or  upon  cross-ties  cut  in  two  and  laid  down  upon  the  ground, 
without  being  morticed,  bolted,  or  fastened  in  any  way,  and  with  nothing 
but  the  weight  of  the  track  and  ties  to  hold  said  bridge  down;  tliat  it  was 
not  provided  with  sufficient  bolts  and  stays,  and  had  nothing  to  hold  it 
or  to  prevent  the  water  at  that  point  from  raising  it  and  washing  or  float- 
ing it  away. 

"  2.  That  appellant  was  also  guilty  of  negligence  in  failing  to  properly 
inspect  and  examine  the  said  bridge  and  trestle  on  the  morning  of  tlie 
28th  of  April,  1888,  before  allowing  the  train  on  which  appellee  was  at 
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work  to  go  upon  the  same;  that  sometime,  either  the  day  or  night  before 
the  injur 3',  a  portion  of  said  trestle  or  bridge  had  been  removed,  floated, 
or  washed  away  by  a  volume  of  water,  caused  by  a  recent  rainfall;  tiiat 
after  said  rain  and  after  the  water  had  accumulated  at  said  bridge  or 
trestle,  the  appellant  failed  to  properly  examine  or  inspect  the  said  trestle 
or  bridge,  or  to  give  the  signals  of  danger,  but  negligently  and  recklessly 
permitted  the  train  on  which  appellee  was  at  work  to  go  upon  the  same 
without  any  warning  and  in  ignorance  of  its  condition;  that  the  defend- 
ant knew  of  the  manner  in  which  said  bridge  or  trestle  was  constructed, 
or  could  have  known  it  by  the  use  of  ordinary  diligence,  and  knew  of 
the  wash-out  in  said  bridge  or  trestle,  or  could  have  known  it  by  a  proper 
examination  and  inspection  of  the  same." 

Appellee  further  alleged,  in  substance,  that  on  account  of  the  n^li- 
gence  stated  the  tmin  went  through  the  bridge,  and  appellee  was  injured, 
as  had  been  before  detailed. 

Appellant  pleaded  a  general  demurrer,  special  exception,  a  general  de- 
nial, and  by  special  answer  that  appellee  received  his  injuries  in  the  Choc- 
taw Nation,  Indian  Territory,  and  under  its  laws  could  not  maintain  his 
suit. 

Appellant  first  complains  of  the  fifth  paragraph  of  the  court's  charge, 
insisting  that  it  was  justified  neither  by  the  pleadings  nor  the  testimony. 
This  paragraph  is  as  follows: 

^^5.  If  you  find  that  plaintiff  was  injured  as  alleged  by  the  train  fall- 
ing through  a  washed-out  bridge,  and  you  further  find  that  the  defend- 
ant had  on  that  occasion  reasonable  grounds  to  apprehend  danger  at  the 
said  bridge,  and  could,  by  the  use  of  ordinary  care,  have  discovered  the 
wash-out  and  warned  plaintiff  in  time  to  have  prevented  the  accident,  but 
did  not  do  so,  and  that  the  accident  causing  plaintiff's  injuries  was  the 
result  of  such  failure,  then  you  will  find  for  the  plaintiff,  whether  you 
find  that  the  bridge  was  originally  safe  or  not." 

It  is  evident  from  the  statement  above  made  of  plaintiff's  pleadings, 
that  they  provide,  on  the  second  ground  of  negligence  alleged,  ample 
basis  for  the  matters  of  fact  submitted  in  the  foregoing  instruction  for 
the  determination  of  the  jury.  Nor  is  testimony  wanting  to  support  the 
charge.  The  wreck  in  which  appellee  was  injured  occurred  at  a  bridge 
crossing  a  ravine,  about  two  miles  north  of  Antlers  and  two  and  a  half 
miles  south  of  Davenport,  stations  on  appellant's  line  of  railway.  The 
train,  going  north,  left  Paris,  Texas,  at  3  o'clock  a.  m.,  April  28,  1888. 
It  reached  Antlers  at  6:45,  where  it  remained  until  7:30.  It  arrived  at 
the  bridge,  the  scene  of  the  disaster,  at  7:35  a.  m.  At  Antlera  the  con- 
ductor received  ordei-s  "to  run  very  slow  and  carefully;  look  out  for 
wash-outs  and  trouble;  to  take  no  chances;  to  put  train  on  side-track  at 
Kasoma  and  report  for  orders."  Kasoma  was  the  second  station  north 
of  Antlers,  and  therefore  beyond  Davenport. 
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The  company's  printed  rules  required  "section  men  to  use  extraordi- 
nary caution  after  all  rain  and  wind  storms;  to  closely  watch  their  entire 
section  during  and  after  all  storms,  and  in  case  of  wash-outs  or  danger- 
ous bridges  to  send  at  once  a  messenger  to  the  nearest  telegraph  station, 
who  should  telegraph  the  facts  to  the  division  superintendent  and  road- 
master;  and  to  station  a  flagman  one-half  mile  in  each  direction  from  the 
dangerous  place,  provided  with  torpedoes,  flags,  and  lanterns,  with  full 
and  explicit  instructions  to  stop  and  warn  all  trains  until  the  danger 
should  be  removed." 

A  rain  began  about  11  o'clock  of  the  night  of  April  27,  and  by  4  o'clock, 
the  next  morning  it  had  fallen  in  such  quantities  that,  as  a  witness  stated, 
"  the  little  branches  of  the  night  before  were  converted  into  rivers."  A 
*'  bent"  of  the  bridge  was  washed  out,  and  was  found  fifty  yards  below 
the  bndge.  The  cars  went  through  that  portion  of  the  bridge  which 
rested  in  part  upon  this  ''  bent." 

There  were  section  houses  both  at  Antlers  and  Davenport,  with  section 
foremen  and  men,  provided  with  liand  cars  and  danger  signals,  who  could 
in  fifteen  minutes  have  gone  from  either  Antlers  or  Davenport  to  the 
bridge.  The  operators  of  the  train  saw  the  section  foreman  at  Antlers, 
but  he  gave  them  no  notice  of  the  condition  of  the  bridge.  The  bridge 
was  not  inspected  by  the  section  foremen,  though  the  character  of  the 
rainstorm,  and  the  consequent  danger,  were  necessarily  known  to  them; 
or  if  inspected,  no  signal  of  danger  was  given  by  them.  The  conductor 
was,  on  the  contrary,  ordered  to  proceed  to  a  point  beyond  the  bridge 
where  the  section  foremen  should  have  looked  for  the  danger,  and  by 
precautionary  measures,  provided  against  it. 

We  think  that  the  charge  complained  of  was  a  proper  presentation  of 
one  of  the  two  issues  of  negligence  legitimately  growing  out  of  the  plead- 
ings and  the  evidence.     Railway  v.  Underwood,  64  Texas,  463. 

Where  two  grounds  or  acts  of  negligence  are  alleged,  recovery  may  be 
had  upon  proof  of  either.     Railway  v.  Kirk,  62  Texas,  227. 

The  seventh  paragraph  of  the  court's  charge  is  assigned  as  error.  It 
reads  thus: 

*'  7.  A  railway  company  can  not  escape  liability  for  damages  occa- 
sioned by  a  negligent  failure  to  provide  reasonably  safe  bridges,  or  to 
properly  Inspect  and  keep  them  so,  by  delegating  that  duty  to  its  servants; 
when  such  duty  is  delegated  to  its  servants  and  they  are  negligent  in  per- 
forming it,  such  negligence  is  in  law  the  negligence  of  the  company.' ' 

As  we  understand  appellant's  propositions,  they  suggest  three  objec- 
tions to  this  instruction:  (1)  The  pleadings  do  not  present  the  ques- 
tion of  the  liability  of  the  defendant  on  account  of  the  acts  and  conduct 
of  its  servants.  (2)  The  pleadings  do  not  present  the  question  of  duty 
on  the  part  of  the  defendant  in  the  exercise  of  ordinary  care  to  insi)ect 
the  **  washed-out  trestle"  on  the  morning  of  April  28,  1888.     (3)  The 
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paragraph,  taken  in  connection  with  the  whole  charge,  unduly  empha- 
sizes the  issue  of  defective  construction  of  the  trestle. 

1.  A  corporation  necessarily  acts  through  the  agency  of  servants.  It 
follows  that  an  allegation  charging  negligence  against  the  corporation 
will  admit  proof  of  the  negligence  of  its  agents  who  ma}'^  be  charged  with 
the  duty  of  performing  that  the  omission  of  which  constitutes  the  negli- 
gence inquired  about.  An  instruction,  therefore,  otherwise  unobjection- 
able, will  not  be  erroneous  if  it  conform  to  an  issue  thus  presented.  The 
instruction  in  question  does,  in  our  opinion,  so  conform. 

2.  The  allegations  of  the  appellee  already  quoted  aver  a  failure  on  the 
part  of  the  appellant  to  properly  inspect  the  bridge  in  question,  tliough 
it  knew  of  the  wash-out,  or  could  have  known  it  by  proper  inspection. 
These  averments  certainly  charge  upon  the  defendant  the  duty  of  exam- 
ination in  the  exercise  of  ordinary  care.  If  this  duty  was  not  alleged  with 
sufficient  definiteness,  the  defendant  should  have  addressed  a  special  ex- 
ception to  the  pleading.     This  it  failed  to  do. 

3.  The  remaining  paragraphs  of  the  court's  charge  contained  no  refer- 
ence to  the  liability  of  the  defendant  for  failure  on  the  part  of  its  servants 
to  discharge  a  duty  delegated  to  them.  The  evident  purpose  of  this 
seventh  instruction  was  to  supply  the  omission  of  the  remaining  subdi- 
visions. It  was  called  for  by  that  portion  of  the  evidence  which  showed 
that  the  special  duty  was  devolved  upon  the  sectioa  foreman  to  inspect 
bridges,  and  so  to  provide  and  maintain  them  reasonably  safe.  It  was 
addressed  to  an  issue  thus  presented  by  both  the  pleadings  and  the  evi- 
dence, and  we  find  no  undue  emphasis  of  that  issue.  The  instruction 
was  a  legitimate  application  of  a  doctrine  which  we  believe  to  be  correct^ 
and  which  is  set  out  in  the  following  proposition  of  appellee: 

'*  It  is  the  duty  of  a  railway  company  to  its  employes  and  servants  op- 
erating its  trains  to  make  frequent  and  thorough  inspection  of  its  line  of 
road  and  bridges;  and  in  case  of  violent  storms  it  should  make  such  in- 
spection with  more  than  ordinary  promptitude  and  thoroughness,  and  in 
particular  to  examine  such  portions  of  it  as  are  liable  to  injury  by  such 
storms;  and  where  this  duty,  by  the  rules  of  the  company,  is  devolved 
upon  the  section  men  or  section  foremen,  their  negligence  is  the  negli- 
gence of  the  company.**  Railway  v.  Kirk,  62  Texas,  227;  Railway  v. 
Weaver,  35  Kans.,  412;  Hardy  v.  Railway,  74  N.  C,  734;  Gates  v.  Rail- 
way, 28  Minn.,  110;  Patt.  Ry.  Ace.  Law,  sec.  286. 

It  is  contended  by  appellee  that  the  bridge  in  question  was  defectively 
constructed,  because  '' the  '  bents'  sat  uix>n  the  ground,  or  upon  cross- 
ties  cut  in  two  and  laid  down  upon  the  ground,  without  being  morticed^ 
bolted,  or  fastened  in  any  way." 

In  support  of  this  contention,  two  witnesses,  J.  M.  Grain  and  J.  C. 
Gates,  testified  for  the  plaintiff.  The  former  stated,  that  '*  the  bottom 
of  the  branch  is  solid  rock;  that  the  '  bents '  of  the  bridge  were  not  bolted 
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nor  fastened  to  the  rock,  nor  stayed  in  any  way,  but  just  laid  down  on 
the  rock.  »  ♦  ♦  The  'bents'  could  have  been  bolted  down  into  the 
solid  rock  with  drift  bolts,  which  would  have  prevented  them  from  float- 
ing or  washing  out.  When  the  defendant  put  back  the  ^henV  which  washed 
out,  they  did  bolt  it  down  into  the  rock,'* 

J.  C.  Gates,  testifying  with  reference  to  the  condition  of  the  bridge  a 
year  after  the  accident,  stated:  ''The  branch  has  a  solid  rock  bottom; 
the  two  bents  in  the  middle  [of  the  bridge]  are  bolted  down  with  iron 
bolts  to  the  rock.  *  *  ♦  If  the  bents  had  been  bolted  down  they 
would  not  have  washed  out." 

To  the  testimony  of  these  witnesses,  showing  that  since  the  accident  the 
defendant  had  bolted  the  bents  to  the  rock,  appellant  objected,  on  the 
ground  that  the  evidence  showing  the  manner  of  reconstruction  of  the 
bridge  was  not  admissible  to  prove  negligence  in  tlie  original  construc- 
tion, and  that  it  was  irrelevant  and  inadmissible  for  any  purjme.  The 
evidence  was  nevertheless  admitted  by  the  court,  and  its  action  is  assigned 
as  error. 

It  has  been  held,  that  as  a  rule  it  is  incompetent  to  prove  negligence 
by  showing  that  since  the  accident  the  milroad  company  has  changed  the 
construction  of  the  work  which  had  proved  defective,  or  that  it  "  has 
taken  additional  measures  to  prevent  the  recurrence  of  the  casualty." 
Railway  v.  McGrowan,  73  Texas,  355;  Railway  v.  Compton,  75  Texas, 
675.  In  the  former  case  cited  the  injury  was  ascribed  to  an  overflow,  due 
to  the  defective  construction  of  the  roadbed  on  account  of  insufficient 
culvei-ts,  and  it  was  held  incompetent  to  show  that  since  the  overflow  the 
culverts  had  been  enlarged.  In  the  latter  case  the  accident  was  alleged 
to  be  due  to  the  omission  to  send  a  conductor  with  the  defendant's  water- 
trains,  and  evidence  that  since  the  accident  a  conductor  had  accompanied 
the  trains  was  excluded.  The  rule,  however,  is  not  stated  to  be  inflexi- 
ble. In  the  McGowan  case,  suprn,  Henry,  Justice,  says:  '*  Without  un- 
dertaking to  say  that  this  rule  should  be  applied  in  all  cases,  we  do  not 
bestitate  to  say  that  it  is  a  proper  one  to  apply  in  cases  of  the  character 
of  the  one  before  us. '  *  Hence  the  appellee,  citing  Railway  v.  Johnston, 
78  Texas,  536,  contends  that  the  testimony  in  this  case,  presenting,  as  he 
claims,  a  different  condition,  is  admissible  "  for  the  purpose  of  showing 
that  the  bottom  of  the  ravine  over  which  the  bridge  was  built  was  solid 
rock,  and  that  the  bents  could  have  been  bolted  into  the  rock,  and  had 
they  been  so  bolted  they  could  not  have  been  removed.  *  * 

We  waive  a  discussion  of  the  admissibility  of  the  evidence,  under  this 
contention  of  appellee,  as  unnecessary  to  a  disposition  of  this  assignment, 
and  for  this  reason:  If  this  testimony  was  not  primarily  competent,  it 
became  so  as  rebutting  evidence,  in  view  of  the  developments  of  the  de- 
fendant's case. 

When  the  evidence  in  question  was  offered,  there  was  on  file  the  depu- 
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sition  of  a  witness,  C.  E.  Webster,  testifying  as  an  expert  for  tlie  defend- 
ant. His  statement  was  to  the  effect,  that  the  bents  of  the  bridge  were 
not  fastened  to  the  solid  rock,  because  there  was  no  such  rock  to  which 
they  could  be  fastened;  that  the  creek  bottom  was  formed  of  slate  rock. 
During  the  trial,  the  other  witnesses  for  the  defendant  testified  that  the 
creek  bottom  consisted  of  boulders  and  shale,  for  which  reason  the  bents 
could  not  be  bolted  down.  With  this  evidence  of  the  defendant  tiie 
testimony  objected  to  was  in  conflict,  and  it  became  relevant  as  rebutting 
evidence.  Wade  v.  Love,  69  Texas,  522.  Being  admissible  for  this  pur- 
pose, if  the  defendant  feared  that  it  would  be  considered  by  the  jury  for 
an  illegitimate  purpose,  it  should  have  asked  a  special  instruction  limit- 
ing its  scope.     Walker  v.  Brown,  66  Texas,  556. 

It  is  assigned  as  error  that  the  court  overruled  the  defendant's  motion 
for  a  new  trial.  It  is  insisted  that  the  testimony  failed  to  show  the  neg- 
ligent construction  of  the  bridge,  and  to  show  that  the  defendant  had  any 
reason  to  apprehend  danger  at  the  bridge. 

We  think  that  the  evidence  in  this  case  shows  that  on  the  occasion  in 
question  the  defendant  might  reasonably  have  expected  a  wash-out  and 
consequent  danger  to  the  bridge;  that  in  fact  it  did  probably  anticipate 
such  danger,  because  it  warned  the  conductor  to  look  for  similai*  sources 
of  peril;  that  its  servant,  the  section  foreman,  to  whom  it  had  delegated 
the  duty  of  providing  against  the  catastrophe,  failed  to  discharge  that 
duty;  that  it,  and  not  the  appellee,  should  suffer  the  consequences  of  this 
negligence. 

On  the  second  issue  presented  by  the  pleadings,  and  without  reference 
to  the  proper  or  defective  construction  of  the  bridge,  we  are  of  opinion 
that  the  evidence  fully  sustains  the  verdict,  and  that  the  judgment  should 
be  affirmed. 

Jffirmed. 

Adopted  June  7,  1892. 


Gulf,  Colorado  <fe  Santa  Fe  Railway  Company  v.  Isaac  Looney. 

No.  7197. 

1.  Through  Railway  Ticket  over  Several  Lines.— Looney  bought  a 
railway  ticket  at  Birmingham,  Alabama,  for  passage  to  Cameron,  Texas,  on  the 
geveral  connecting  lines  between  the  points.  The  ticket  was  limited  as  to  time, 
and  the  limit  had  expired  from  fault  of  one  of  the  lines  before  he  reached  the 
line  of  the  defendant.  Passage  was  refused  by  conductor  on  defendant's  train 
on  the  ticket  because  it  had  expired  before  it  was  presented.  Suit  for  damages 
for  the  refusal,  etc.  The  petition  alleged  that  the  ticket  was  a  joint  undertaking 
on  the  part  of  all  the  lines  of  railway  between  Birmingham  and  Cameron.  Held^ 
upon  such  allegations,  that  the  defendant  would  be  responsible  for  the  default 
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of  the  connecting  line  causing  the  delay,  at  least  to  extent  of  honoring  the 
ticket  when  presented. 

2.  Joint  Liability— Through  Ticket  Limited.— A  joint  undertaking 
executed  by  one  of  the  lines  for  itself  and  connecting  lines  to  transport  the 
ticket  holder  from  Birmingham,  Alabama,  to  Cameron,  Texas,  within  limited 
time,  would  also  apply  to  the  time  within  which  the  journey  should  be  com- 
menced. The  ticket  holder  having  commenced  the  journey  within  the  limit  of 
the  ticket,  he  would  be  entitled  to  be  carried  to  his  destination,  notwithstanding 
the  limit  expired  while  on  the  continuous  journey  indicated  by  the  ticket. 

3.  Contract  on  its  Face  a  Several  Obligation.— In  the  ticket  issued 
to  Looney  from  Birmingham  to  Cameron  it  is  expressly  stipulated  that  the  sell- 
ing carrier  acts  as  the  agent  of  the  connecting  carriers,  and  will  not  be  respon- 
sible beyond  its  own  line.  In  such  case  each  coupon  became  the  separate  contract 
for  the  line  for  which  issued ;  and  the  ticket  does  not  imply  a  joint  obligation 
resting  upon  each  of  the  companies. 

4.  Limiting  Responsibility  by  Carrier  to  its  Own  Line.— A  car- 
rier may  limit  its  liability  to  its  own  line  in  carrying  passengers  and  freight. 

5.  Reasonable  Limit  of  Time  in  Through  Ticket.  —  The  limit  of 
four  days  was  shown  to  be  reasonable  between  Birmingham  and  Cameron.  The 
ticket  holder  was  bound  by  it,  as  the  journey  could  have  been  made  In  ordinary 
railway  time  within  the  limit.  The  ticket,  therefore,  so  far  as  obligatory  on  the 
defendant,  required  it  to  carry  the  ticket  holder  upon  it  being  presented  within 
the  limit.  It  was  not  liable  for  the  delay  of  an  intermediate  line,  whereby  the 
ticket  holder  could  not  reach  the  line  of  the  defendant  in  time  to  avail  himself 
of  his  ticket. 

6.  Liability  for  Delay  on  Limited  Through  Ticket.— The  line  caus- 
ing delay  of  a  passenger  upon  a  limited  through  ticket  is  liable  to  the  passenger 
for  damages  resulting  from  such  delay,  upon  a  ticket  such  as  held  by  Looney, 
the  appellee. 

Appeal  from  Milam.    Tried  below  before  Hon.  Johk  N.  Henderson. 

J.  W.  Terry  and  Alexander  &  Clarke  for  appellant. — 1.  The  sale  of  a 
through  coupon  ticket  by  one  of  a  connecting  line  of  carriers  does  not 
imply  a  joint  contract  on  the  part  of  said  carriers  with  the  purchaser,  and 
it  is  lawful  for  one  of  a  connecting  line  of  carriers  to  stipulate  in  the  con- 
tract of  carriage  for  exemption  from  liability  beyond  its  line,  and  thereby 
make  the  contract  several,  as  evidenced  by  the  coupons  embraced  in  the 
ticket.  A  restrictive  clause  in  a  coupon  ticket,  limiting  the  time  within 
which  it  may  be  used,  and  declaring  the  ticket  void  after  the  lapse  of 
such  time,  is  valid  if  reasonable,  and  plaintiff  confesses  it  was  reasonable 
in  this  case.  Thomp.  on  Pass.  Carr.,  433;  2  Wood's  Ry.  Law,  1418,  et 
seq.;  Hutch,  on  Carr.,  sees.  152,  577,  578;  Mosher  v.  Railway,  127  U. 
S.,  390;  Sprague  v.  Smith,  29  Vt.,  421;  Ellsworth  v.  Tartt,  26  Ala., 
783;  Milnor  v.  Railway,  53  N.  Y.,  364;  Kessler  v.  Railway,  61  N.  Y., 
538;  Knight  V.  Railway,  56  Me.,  240;  Furstenheim  v.  Railway,  9  Heisk. 
(Tenn.),  238;  Hartan  v.  Railway,  114  Mass.,  44;  Hood  v.  Railway,  22 
Ckmn.,  1;  Poole  v.  Railway,  35  Hun  (N.  Y.),  29;  Isaacson  v.  Railway, 
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94  N.  Y.,  278;  Auerback  v.  Railway,  6  Am.  and  Eng.  Ry.  Cases,  334; 
Harris  v.  Howe,  74  Texas,  534;  Railway  v.  Baird,  75  Texas,  263. 

2.  If  defendant  was  liable  for  the  defaults  or  negligence  of  its  connect- 
ing carriers,  and  thereby  became  liable  to  carry  plain tifif  to  Cameron,  not- 
withstanding the  period  of  limitation  prescribed  in  the  ticket  had  expired, 
it  was  the  duty  of  the  plaintiff,  when  notified  by  the  conductor  after 
leaving  Temple  that  he  would  not  recognize  the  expired  ticket,  to  either 
have  left  the  train  at  the  station  Heidenheimer,  or  else  have  paid  the  fare 
as  demanded,  and  relied  upon  a  recovery  of  same  from  defendant.  It  is 
contrary  to  law,  good  conscience,  and  public  policy  for  a  party  to  de- 
signedly speculate  upon  a  breach  of  contract  by  another  party,  and  by 
his  own  act  augment  such  damages  as  are  the  reasonable  result  of  the 
broken  contract.  From  the  nature  of  things,  a  ticket  held  by  the  pas- 
senger must  be  to  the  conductor  the  only  evidence  of  the  passenger's 
right  to  ride  thereon.  It  would  be  impracticable  and  unreasonable  to  re- 
quire a  conductor  of  the  train  to  enter  into  an  investigation  and  deter- 
mine whether  a  passenger  is  entitled  to  transportation,  when  the  ticket 
ofifered  appears  invalid  upon  its  face.  Under  such  circumstances  it  is  the 
duty  of  the  passenger  to  pay  fare,  and  rely  upon  his  action  to  recover 
therefor.  Railway  v.  Cole,  29  Ohio  St.,  120;  Shelton  v.  Railway,  29  Ohio 
St.,  214;  Hall  v.  Railway,  9  Am.  and  Eng.  Ry.  Cases,  348;  Haggerty  v. 
Railway,  26  Am.  and  Eng.  Ry.  Cases,  196;  Bradshaw  v.  Railwa}^,  135 
Mass.,  407;  Railway  v.  Pierce,  3  Am.  and  Eng.  Ry.  Cases,  340;  Yorkton 
V.  Railway,  6  Am.  and  Eng.  Ry.  Cases,  322;  Townsend  v.  Railway,  56 
N.  Y.,  295;  Frederick  v.  Railway,  37  Mich.,  342;  Railway  v.  Griffin,  68 
111.,  499;  Mosher  v.  Railway,  21  Am.  and  Eng.  Ry.  Cases,  283;  Railway 
V.  Marshall,  78  Mo.,  610;  Railway  v.  Connell,  112  111.,  295;  3  Suth.  on 
Dam.,  255;  Railway  v.  Cole,  27  Am.  and  Eng.  Ry.  Cases,  144;  Breen  v. 
Railway,  50  Texas,  47. 

Ford  &  Ford,  for  appellee. — 1.  Where  the  lines  of  several  railroads  are 
connecting  lines  and  are  operated  in  conjunction  with  each  other,  and  one 
of  the  roads  for  itself,  and  as  agent  for  the  others,  contracts  for  the  trans- 
portation of  a  passenger  over  the  whole  route,  and  issues  a  coupon  ticket 
over  said  route  in  one  instrument  of  writing,  and  baggage  checks  to  such 
passenger,  and  on  each  of  the  lines  on  the  route  the  ticket  and  baggage 
checks  of  each  of  the  roads  on  the  connecting  lines  are  recognized  by  all 
the  lines,  then  each  road  on  the  whole  line  is  bound  for  the  due  perform- 
ance of  the  contract  on  its  line.  Railway  v.  Hindsman,  1  W.  <fe  W.  C. 
C,  sec.  205;  Railway  v.  Fort,  1  W.  &  W.  C.  C,  sec.  1252;  Railway  v. 
Ferguson,  1  W.  <fe  W.  C.  C,  sec.  2253;  Railway  v.  Slater,  3  Willson  C. 
C,  sec.  7. 

2.  If  it  is  specified  in  said  contract  that  the  ticket  so  issued  is  not  good 
after  a  specified  date,  it  is  sufficient  if  the  journey  of  the  passenger  is  be- 
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gun  before  the  expiration  of  the  specified  date;  and  if  the  journey  is  so 
begun  before  tlie  specified  date  of  expiration  of  the  ticket,  then  it  is  the 
duty  of  the  several  lines  of  the  route  to  execute  the  contract  and  carry 
the  passenger  over  the  entire  route;  and  this  is  especially  true  if  the  pas- 
senger start  ui)on  his  journey  in  time  to  reach  his  destination  before  the 
expiration  of  the  ticket,  and  is  delayed,  without  any  fault  of  his,  by  one 
of  the  lines  in  the  route.  Lundy  v.  Railway,  6Q  Cal.,  191;  Auerbach  v. 
Railway,  89  N.  Y.,  281;  Evans  v.  Railway,  11  Mo.  App.,  463;  Laws. 
Rights,  Rem.  and  Prac.,  sec.  1888. 

GARRETT,  Presiding  Judge,  Section  B. — This  action  was  brought  by 
Isaac  Looney  against  the  Gulf,  Colorado  <fe  Santa  Fe  Railway  Company 
to  recover  damages,  because,  as  alleged,  the  defendant's  conductor  un- 
lawfully ejected  the  plaintiff  from  defendant's  cars  while  he  was  travel- 
ling thereon  as  a  passenger. 

The  petition  alleged,  that  on  August  6, 1888,  at  Birmingham,  Alabama, 
plaintiff  purchased  a  limited  ticket  from  the  Louisville  &  Nashville  Rail- 
way Company,  which  entitled  plaintiff  to  transportation  from  said  city 
of  Birmingham,  Alabama,  to  McGregor,  Texas,  and  thence  on  the  line 
of  the  defendant's  railway  to  Camei-on,  Texas;  that  in  issuing  said  ticket 
the  Louisville  6c  Nashville  Railway  Company  acted  for  itself  and  as  the 
agent  of  the  defendant  company;  that  the  ticket  was  purchased  August 
6,  1888,  and  was  limited  to  August  9;  that  plaintiff  left  Birmingham  on 
the  day  the  ticket  was  issued,  in  ample  and  sufficient  time  to  have  reached 
his  home  in  Cameron  before  the  limit  expired;  but  while  travelling  with 
all  possible  dispatch,  and  while  on  the  cars  of  one  of  the  connecting  lines 
of  defendant,  at  Belden,  Texas,  he  was  unavoidably  detained,  without 
fault  on  his  part,  about  eighteen  or  twenty  hours,  and  did  not  reach  the 
said  town  of  McGregor  until  the  morning  of  August  10;  that  plaintiff,  on 
August  10,  entered  the  fii*st  passenger  cars  of  defendant  bound  for  Cam- 
eron after  his  arrival  at  McGregor;  that  the  defendant  company  recog- 
nized the  validity  of  said  ticket,  but  refused  to  carry  plaintiff  thereon, 
claiming  it  had  expired,  and  compelled  plaintiff  to  pay  the  sum  of  $1  to 
be  carried  to  Temple,  on  defendant's  line  of  road;  that  after  passing 
Temple,  defendant  did,  without  any  lawful  cause,  with  force  and  violence, 
eject  plaintiff  from  its  cars,  and  turn  him  off  at  a  place  other  than  a  usual 
stopping  place,  in  the  open  prairie  and  hot  sun,  and  declined  to  transport 
plaintiff  further.  Whereby,  to  plaintiff's  great  injury  and  mortification, 
he  has  been  damaged,  including  lost  time  and  additional  price  paid  for 
ticket.  In  the  sum  of  $2510,  for  which  amount  he  prays  judgment. 

Defendant's  answer  embraced  general  and  special  exceptions,  general 
denial,  and  a  special  plea,  that  at  the  time  plaintiff  first  reached  defend- 
ant's line  of  railway  the  time  within  which  his  limited  excursion  ticket 
Vol.LXXXV.Sup.— 11 
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was  to  be  used  had  expired,  of  which  fact  plaintiff  was  notified  by  de- 
fendant's conductor;  that  plaintiff,  upon  demand  of  the  latter,  paid  his 
fare  from  McGregor  to  Temple,  Texas,  the  last  named  point  being  the 
divisional  terminus  of  defendant's  line  of  railway,  where  a  change  of  con- 
ductora  was  made;  that  after  leaving  Temple  on  the  route  to  Cameron, 
defendant's  second  conductor  demanded  of  plaintiff  his  fare  or  ticket 
from  Temple  to  Cameron,  and  plaintiff  refused  to  produce  either;  that 
plaintiff  courted  a  forcible  eviction  of  himself  from  defendant's  train,  as 
a  basis  for  a  damage  suit  against  defendant.  Defendant  says  its  con- 
ductor ejected  plaintiff  without  force,  solely  because  he  utterly  refused 
to  pay  his  fare  or  produce  a  valid  ticket. 

Defendant's  demurrers  were  overruled  by  the  court,  to  which  defend- 
ant excepted. 

Trial  before  a  jury  resulted  in  a  verdict  and  judgment  for  the  sum 
of  $434. 

Appellant's  first  and  second  assignments  of  error  are  based  upon  the 
action  of  the  coui*t  in  oveiTuling  its  several  demurrers,  that  the  facts 
alleged  in  the  petition  showed  that  "  when  plaintiff  was  ejected  it  was  in 
consequence  of  his  insisting  upon  riding  ui>on  an  expired  ticket,  and  if 
plaintiff  had  any  cause  of  action  it  was  clearly  not  against  defendant;" 
and  in  overruling  defendant's  special  exceptions,  "  because  the  allegation 
as  to  delay  or  default  being  the  express  act  of  the  carrier  other  tlian  the 
defendant,  and  the  same  not  occurring  upon  defendant's  line,  defendant 
is  not  liable." 

From  the  allegations  in  the  plaintiff's  petition  it  would  seem  that  the 
agent  of  the  Louisville  &  Nashville  Railway  Company  at  Birmingham, 
Alabama,  sold  the  plaintiff  a  ticket,  which  entitled  him  to  through  i>ass- 
age  from  Birmingham  to  Cameron,  Texas;  and  that  in  doing  so  he  acted 
also  as  the  agent  of  the  defendaipt.  It  does  not  ap|>ear  that  the  ticket 
was  comiK)sed  of  the  separate  tickets  or  couix)n8  of  each  of  the  connect- 
ing lines,  or  that  the  ticket  was  limited  in  any  other  manner  than  as  to 
the  time  within  which  it  should  be  used.  Looking  only  to  the  petition, 
as  we  must  in  the  disposition  of  the  demurrei-s,  the  ticket  ap[)ears  to  have 
been  the  joint  contract  of  the  Louisville  &  Nashville  Railway  Com|)any 
and  its  connecting  lines,  including  that  of  the  defendant,  to  trans|K)rt  the 
plaintiff  from  Birmingham,  Alabama,  to  Cameron,  Texas,  with  a  limita- 
tion only  as  to  the  time  within  which  it  should  be  done.  Such  a  limita- 
tion may  be  made  when  reasonable,  and  the  purchaser  of  the  ticket  must 
use  it  within  the  time  stipulated;  but  it  is  subject  to  the  implied  condi- 
tion that  the  train  shall  make  the  passage  within  the  time  limited,  and 
that  the  company  shall  upon  its  part  perform  its  obligation.  2  Wood's 
Ry.  Law,  1398,  1400,  1402. 

It  appeai-s  from  the  petition  that  the  failure  of  the  plaintiff  to  reach 
McGregor  before  the  expiration  of  the  ticket  was  owing  to  the  fault  of 
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one  of  the  connecting  lines;  that  the  plaintiff  commenced  his  journey  im- 
mediately after  the  purchase  of  the  ticket  on  August  6,  but  was  detained 
at  Belden,  on  a  connecting  line,  which  failed  and  refused  to  move  its 
train  for  eighteen  or  twenty  hours;  and  that  but  for  such  delay  plaintiff 
would  have  reached  McGregor  in  time  *to  take  defendant's  train  on  the 
9th  of  August,  before  the  expiration  of  the  ticket.  Since  it  appeal's  from 
the  petition  that  the  ticket  was  the  joint  undertaking,  or  evidence  of  such 
undei taking,  on  the  part  of  all  the  lines  of  railway,  the  defendant  would 
be  responsible  for  the  default  of  the  connecting  line  causing  the  delay,  to 
the  extent  at  least  that  it  was  bound  to  honor  the  ticket  when  presented 
to  it  at  McGregor  for  passage  from  McGregor  to  Cameron.  A  joint  un- 
dertaking- having  l>een  shown  by  the  petition  of  all  the  connecting  lines 
to  transport  the  plaintiff  from  Birmingham,  Alabama,  to  Cameron,  Texas, 
the  limitation  of  the  time  in  the  ticket  also  applied  to  the  time  within 
which  the  journey  should  be  commenced  at  Birmingham;  and  the  plaintiff 
having  commenced  his  journey  within  the  time  prescribed,  and  continued 
the  same,  without  a  stop-over,  to  McGregor,  he  was  entitled  to  be  trans- 
ported by  defendant  from  McGregor  to  Cameron,  notwitlistanding  the 
limitation  to  his  ticket  had  expired  when  he  reached  McGregor.  2  Wood's 
Ry.  Law,  1397,  1398;  Lundy  v.  Railway,  66  Cal.,  191.  Since  the  aver- 
ments of  the  plaintiff's  petition  show  a  through  contract  for  passage,  as 
we  think,  there  was  no  error  in  overruling  tlie  defendant's  demurrers. 

But  the  facts  as  developed  upon  the  trial  of  the  case  show  that  plaint- 
iff's ticket  was  a  coupon  ticket,  the  unused  portion  of  which  was  as  fol- 
lows: 

"Issued  by  Louisville  <fe  Nashville  Railway  Company.  Good  for 
one  passage  of  the  class  designated,  to  the  point  on  Gulf,  Colorado  <k 
Santa  Fe  Railway  Company  indicated  by  punch  marks  in  check  attached, 
when  stamped  by  company  agent,  subject  to  the  following  contract.  It 
is  understood  and  agreed  between  the  purchaser  of  this  ticket  and  all  the 
companies  named  in  it  and  its  coupons,  as  follows: 

'*  Fii-st.  That  in  selling  this  ticket  and  coupons  over  connecting  lines 
the  Louisville  &  Nashville  Railway  Company  acts  only  as  agent,  and 
is  not  responsible  beyond  its  own  line. 

"  Second.  That  baggage  liability  is  limited  to  wearing  apparel,  not  ex- 
ceeding $100  in  value. 

*' Third.  That  no  stop-over  will  be  allowed  unless  permitted  by  the 
local  regulations  of  the  various  lines. 

'*  Fourth.  That  if  this  ticket  and  coupons  are  punched  to  indicate  desti- 
nation only,  they  are  good  until  used. 

"  Fifth.  That  if  the  ticket  and  coupons  are  sold  at  a  reduced  rate  and 
punched  to  denote  that  they  are  limited,  the}' are  not  good  after  the  date 
so  cancelled  in  the  margin  of  this  contract,  and  that  if  more  than  one  date 
is  cancelled  they  are  void. 
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"  Sixth.  That  if  no  punch  marks  are  used  to  indicate  *  class,'  then  this 
ticket  and  coupons  are  good  for  first  class  passage;  but  when  punched  to 
denote  second  class,  they  entitle  the  holder  only  to  the  privileges  usually 
accorded  to  second  class  passengers. 

"  Seventh.  Tliis  ticket  and  coupons  are  void  if  they  show  any  altera- 
tion or  erasure,  or  if  more  than  one  station  is  designated  as  the  terminal 
point;  and  that  the  coupons  are  void  if  detached. 

"  Eighth.  That  none  of  the  companies  named  in  this  ticket  or  coupons 
will  be  held  liable  for  damages  on  account  of  any  statement  not  in  accord- 
ance with  this  contract  made  by  any  employe  or  employes  of  said  com- 
panies. 

"  Ninth.  That  it  is  especially  agreed  and  understood,  that  no  agent  or 
employe  of  any  of  the  companies  named  in  this  ticket  or  coupons  has  any 
power  to  alter,  modify,  or  waive  in  any  manner  any  of  the  conditions 
named  in  this  contract. 

"Tenth.  That  the  right  exists  to  declare  this  ticket  or  either  of  the 
coupons  forfeited  for  violation  of  either  of  the  companies  (?)  [conditions] 
named  in  this  ticket  or  coupons;  the  right  of  forfeiture  being  a  continu- 
ous one.  **C.  P.  Atmore, 

"  General  Passenger  and  Ticket  Agent." 

In  the  margin  of  the  contract  ''August  9,  1888,"  is  punched,  indicating 
August  9,  1888,  as  the  cancelled  date  referred  to  in  tlie  fifth  clause  of  the 
ticket.  Its  only  coupon  attached  reads,  *'  Issued  by  Louisville  <fe  Nash- 
ville Railway  Company  on  account  of  Gulf,  Colorado  <fe  Santa  Fe  Rail- 
way Company,  McGregor  to  point  indicated  by  punched  mark;"  Came- 
ron being  the  i)oint  indicated  by  punched  mark.  "  Not  good  if  detached." 
In  one  corner  of  the  coupon  are  the  letters,  "  Limited  when  punched," 
printed  around  a  half-circle,  and  the  half-circle  is  punched  out  with  the 
letter  L.  The  coupon  is  so  punched  in  another  corner  to  denote  that  it 
entitles  the  holder  to  first  class  passage.  The  balance  of  the  coupons  were 
detached  by  the  conductors  of  connecting  lines.  The  ticket  was  by  way 
of  Louisville  <fe  Nashville,  the  "Cotton  Belt,"  or  St.  Louis,  Arkansas  & 
Texas,  and  the  Gulf,  Colorado  <fe  Santa  Fe  Railway  lines  to  Cameron, 
Telxas. 

Plaintiff  bought  the  ticket  at  Birmingham,  Alabama,  from  the  agent  of 
the  Louisville  <fe  Nashville  Railway  Company,  on  August  6.  He  called  for 
the  cheapest  ticket.  He  commenced  his  journey  at  once,  and  did  not  stop 
over  en  route,  but  was  detained  on  the  Cotton  Belt  by  a  wreck,  and  had 
to  stop  over  there,  without  fault  on  his  part,  eighteen  or  twenty  houi*s. 
But  for  this  dela}^  he  would  have  reached  McGregor  in  time  to  take  the 
defendant's  train  bound  for  Cameron  on  August  9.  He  reached  Mc- 
Gregor on  August  10,  and  took  the  first  train  leaving  for  Cameron  over 
defendant's  road.  The  conductor  refused  to  honor  the  coupon  because 
it  had  expired,  and  plaintiff  paid  him  the  regular  local  fare  as  far  as  Tem- 
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pie.  After  pasfiiog  Temple  plaintiff  was  ejected  by  another  conductor  be- 
cause he  failed  to  produce  a  ticket  other  than  the  expired  coupon,  or  pay 
the  fare. 

Tlie  court  in  its  charge  to  the  jury  held  the  defendant  responsible  for 
the  act  or  omission  of  the  connecting  line,  and  instructed  the  jury,  in 
substance,  to  find  for  the  plaintiff  if  he  failed  to  make  the  connection  at 
McGregor  from  no  fault  of  his  own,  but  by  reason  of  the  act  or  omission 
of  the  defendant  or  either  of  the  connecting  lines.  Defendant  requested 
the  following  charge,  the  refusal  of  which  has  also  been  assigned  as  error: 

*'  You  are  instructed,  that  the  evidence,  without  contradiction,  showing 
that  plaintiff's  ticket  was  a  limited  ticket,  and  that  the  period  of  limita- 
tion had  expired  when  plaintiff  first  boarded  defendant's  train  on  its  line 
of  railway,  the  conductor  was  justified  in  refusing  to  recognize  the  ex- 
pired ticket;  and  upon  refusal  of  plaintiff  to  pay  fare  or  produce  a  valid 
ticket,  the  conductor  was  justified  in  ejecting  plaintiff,  using  no  more 
force  than  was  necessary." 

It  is  further  contended,  that  the  verdict  of  the  jury  is  not  supported  hy 
the  evidence  in  the  case,  to  the  effect  that  "  the  ticket  upon  its  face  ex- 
presses, that  in  issuing  the  same  with  coupons  over  connecting  lines,  the 
Louisville  &  Nashville  Railway  acts  only  as  agent,  and  is  not  responsible 
beyond  its  own  lines,  which  stipulation  in  the  ticket  negatives  the  exist- 
ence of  any  partnership  or  joint  interest  between  the  various  companies 
over  whose  roads  the  different  coupons  read,  and  the  evidence  fails  to 
show  that  there  was  any  partnership  or  joint  interest.  The  ticket  upon 
its  face,  in  connection  with  the  coupons,  shows  in  legal  effect  that  if  the 
defendant  company  was  in  any  respect  connected  witli  or  bound  thereby, 
that  it  was  a  contract  on  the  part  of  defendant  company  to  tmnsport  the 
plaintiff  from  McGregor  to  Cameron,  provided  the  ticket  was  presented 
to  it  for  passage  on  or  before  the  9th  day  of  August,  1888;  and  the  evi- 
dence shows  that  the  plaintiff  failed  to  present  said  ticket  for  passage  to 
the  defendant  within  said  time;  and  under  the  contract  evidenced  by  the 
ticket,  in  connection  with  all  the  testimony  in  the  case,  the  defendant 
not  being  liable  for  the  defaults  or  negligence  of  other  lines  which  ma}' 
have  prevented  the  plaintiff  from  presenting  his  ticket  in  the  required 
time  to  the  defendant,  the  verdict  is  entirely  without  evidence  to  support 
it,  and  should  have  been  for  the  defendant;"  and  that  tlie  court  should 
have  charged  the  jury  to  return  a  verdict  in  favor  of  the  defendant.    . 

As  the  ticket  upon  which  the  plaintiff  travelled  in  this  case  contained 
the  stipulation,  **  that  in  selling  this  ticket  and  coupons  over  connecting 
lines  the  Louisville  <fe  Nashville  Railway  Company  acts  only  as  agent,  and 
is  not  responsible  beyond  its  own  lines,"  we  are  relieved  of  the  difficulty 
presented  in  the  consideration  of  a  case  where  separate  coupon  tickets  are 
sold  without  such  limitation.  But  Mr.  Hutchinson,  in  his  work  on  Cai;- 
riere,  section  152,  says,  it  is  "  well  settled  that  one  passenger  carrier  may 
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sell  his  own  and,,  at  the  same  time,  the  tickets  of  connecting.carriei-s,  en- 
titling the  purchaser  to  through  transportation  to  his  destination  over  all 
the  lines,  and  may  receive  the  fare  for  the  whole  distance,  without  be- 
coming responsible  for  the  passenger's  caiTiage  beyond  his  own  line;  and 
in  fact  where  nothing  else  appears  in  the  transaction,  this  will  be  the  legal 
construction  put  upon  it."  Each  coui)on  is  the  separate  conti-act,  voucher, 
or  token  of  the  resi>ective  connecting  carriers,  and  the  selling  carrier  is 
the  agent  of  the  several  lines  in  selling  them.  Knight  v.  Railway,  56  Me., 
234;  Milner  v.  Railway,  53  N.  Y.,  363;  Hartan  v.  Railway,  114  Mass.,  44; 
Ellsworth  V.  Tartt,  26  Ala.,  733;  Hood  v.  Railway,  22  Conn.,  1.  The  cou- 
pons  are  not  the  contract  of  the  fii*st  or  selling  carrier;  but  it  sells  them 
as  the  agent  of  the  several  connecting  carriei-s. 

When,  as  in  the  present  case,  it  is  expressly  stipulated  that  the  selling 
carrier  acts  as  the  agent  of  the  connecting  carriers,  and  will  not  be  re- 
sponsible beyond  its  own  line,  each  coui)on  becomes  the  separate  contract 
of  the  line  for  which  it  is  issued;  and  the  ticket  does  not  imply  a  joint 
obligation  resting  on  each  of  the  companies.  A  carrier  may  limit  its 
liability  to  its  own  line  (Railway  v.  Baird,  75  Texas,  263);  and  our  Su- 
preme Court  sees  no  distinction  between  carriers  of  freight  and  of  passen- 
gers.    Harris  v.  Howe,  74  Texas,  534. 

It  appears  from  the  evidence  that  the  limitation  of  the  ticket  to  four 
days  was  reasonable,  and  that  the  plaintiff  would  have  easily  reached  Mc- 
Gregor in  time  for  the  defendant's  train  on  August  9,  but  for  the  delay 
on  the  line  of  the  Cotton  Belt.  Being  reasonable,  the  limitation  of  the 
ticket  was  binding  upon  the  plaintiff,  and  the  coupon  evidencing  the 
plaintiffs  right  to  be  carried  from  McGregor  to  Cameron  over  defendant's 
line  was  defendant's  contract,  and  entitled  the  plaintiff  to  be  ti*ansported 
if  he  presented  himself  within  time;  and  defendant  should  not  be  held 
liable  for  the  default  of  its  connecting  line  to  have  the  plaintiff  there  in 
time.  Mosher  v.  Railway,  127  U.  S.,  393.  Plaintiff  has  a  right  of  action 
against  the  Cotton  Belt  Company  for  its  failure  to  transport  him  to  Mc- 
Gregor within  time;  but  his  coupon  for  tmnsportation  over  defendant's 
line  having  expired  by  limitation,  the  defendant  was  not  bound  to  carry 
him,  because  it  was  no  fault  of  plaintiff  that  he  did  not  reach  there  in 
time.     Neither  was  it  the  fault  of  the  defendant. 

Appellee  relies  ui)on  the  fact  that  the  jouniey  was  commenced  at  Birm- 
ingham within  the  time  to  which  the  ticket  was  limited  to  compel  the  de- 
fendant to  recognize  its  coupon,  though  presented  after  the  expiration  of 
the  limit,  and  has  cited  as  authority  for  his  iX)sition  4  Lawson's  Rights, 
Remedies,  and  Practice,  page  3235,  and  the  cases  cited  in  sup[x>rt  of  the 
text,  which  is:  "  When  a  limited  ticket  is  issued,  '  not  good  for  passage 
after '  a  certain  number  of  days  from  its  date,  or  to  be  '  used '  bf  a  cer- 
tain day,  the  passenger  need  not  have  completed  his  journey  by  that  date. 
It  is  sutBcient  that  he  has  commenced  it.*'     Citing  Lundy  v.  Railway,  66 
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Cal.,  191;  Auerbach  v.  Railway,  89  N.  Y.,  281;  Evans  v.  RaUway,  11 
Mo.  App.,  463. 

In  Aaerbach  v.  Railway  the  plaintiff  had  purchased  a  ticket  from  St. 
Xx>uis,  over  several  railways  mentioned  in  coupons  annexed  to  the  ticket, 
to  the  city  of  New  York.  When  ejected  from  defendant's  cai*s  he  had 
commenced  his  journey  upon  the  last  coupon  before  its  expiration,  and 
had  not  completed  it  when  the  time  expired.  It  was  held,  that  the  ac- 
ceptance of  the  coupon  by  the  conductor  before  midnight  of  the  last  day 
was  in  time,  although  the  journey  could  not  be  completed  until  after- 
ward. This  case  is  not  in  point,  and  applies  only  to  a  continuous  trip. 
The  case  in  Missouri  Appeals,  Evans  v.  Railway,  is  not  accessible  to  us. 

Lundy  v.  Railway  would  at  first  seem  to  be  in  point,  as  the  ticket  was 
a  coupon  ticket  issued  by  the  Union  Pacific  Railway  over  its  line  and 
that  of  defendant,  and  the  court  said:  '*  In  our  view  it  was  only  required 
of  plaintiff  that  he  present  himself  at  the  cars  of  the  Union  Pacific  Rail- 
way Company,  or  of  the  defendant,  and  take  passage  at  any  time  within 
nine  days  from  the  12th  day  of  March,  1874.'*  Plaintiff's  time  had  ex- 
pired when  he  presented  the  coupon  to  defendant's  conductor.  But  an 
examination  of  the  case  will  show  that  the  liability  of  the  Union  Pacific 
was  not  limited,  nor  that  of  the  defendant,  by  the  terms  of  the  ticket; 
and  a  verbal  agreement  was  shown  between  the  passenger  agents  of  the 
com|)anies  to  honor  each  other's  tickets.  It  was  put  on  the  ground,  that 
a  contract  was  made  by  authority  of  the  defendant  by  the  Union  Pacific 
Railway  Company  for  carrying  the  plaintiff  through  from  Omaha,  on  the 
line  of  the  Union  Pacific,  to  San  Francisco,  on  the  line  of  the  defendant. 

We  are  of  the  opinion  that  the  defendant  made  no  contract  except  to 
carry  the  plaintiff  from  McGregor  to  Cameron,  and  only  then  in  case  he 
presented  himself  for  carriage  at  the  defendant's  cai-s  for  that  puri)Ose 
within  the  time  fixed  in  the  ticket;  and  that  the  defendant  was  not  bound 
to  carry  out  said  contract  after  the  limited  time,  on  account  of  the  fail- 
ure of  its  connecting  line  to  perform  its  obligation  to  expeditiousl}'  carry 
the  plaintiff  and  have  him  at  McGregor  before  the  expiration  of  his  ticket. 

Consideration  of  the  remaining  assignments  of  error  is  unnecessary. 

For  the  error  of  the  court  herein  indicated,  we  conclude  that  the  judg- 
jnent  of  the  court  below  should  be  reveraed  and  the  cause  remanded. 

Reversed  and  remanded. 

Adopted  June  7,  1892. 
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S.  H.  AND  Sallie  Lavell  v.  Sam  Lapowski. 

No.  7463. 

Business  Homestead.— The  Constitution  exempts  from  forced  sale  the  lot 
or  lots  used  as  a  place  to  exercise  the  calling  or  business  of  the  head  of  a  family. 
When  it  is  shown  that  a  part  of  the  lot  or  lots  is  occupied  by  the  business  house 
of  the  head  of  a  family,  the  remaining  portions  of  the  lots  are  exempt  from 
forced  sale,  unless  it  is  shown  that  such  unused  part  is  put  to  some  use  other  than 
that  connected  with  the  business  in  which  the  head  of  the  family  is  engaged. 

Appeal  from  Taylor.     Tried  below  before  Hon.  T.  H.  Conner. 

John  Bowyer,  for  appellants. — 1 .  When  a  liomestead  is  once  established 
it  becomes  a  vested  estate,  and  can  not  be  divested  of  its  homestead  char- 
acter except  by  sale  or  abandonment,  or  by  use  inconsistent  witli  home- 
stead character.  Hargadene  v,  Whitfield,  71  Texas,  482;  Miller  v.  Menke, 
66  Texas,  550;  Wynne  v.  Hudson,  66  Texas,  1;  Wright  v.  Straub,  64 
Texas,  64;  Scheuber  v.  Ballow,  64  Texas,  166. 

2.  The  erection  of  a  business  house  on  a  lot  or  lots,  and  the  use  and 
occupation  thereof  for  carrying  on  the  calling  or  business  of  the  head  of 
the  family,  is  a  use  of  the  entire  lot,  though  but  a  small  part  of  the  lots 
may  be  actually  covered  by  such  building.  Miller  v.  Menke,  56  Texas, 
650;  Hargadene  v.  Whitfield,  71  Texas,  482;  Axer  v.  Bassett,  63  Texas, 
645;  Medlenka  v.  Downing,  59  Texas,  39. 

3.  The  same  rules  obtain  in  reference  to  business  homestead  as  to  resi- 
dence lot  or  lots  occupied  by  head  of  the  family.  The  mere  erection  of 
a  business  house,  or  the  intention  to  erect  such  house,  with  acts  indicating 
such  intention,  together  with  the  intention  to  use  it  to  exercise  the 
calling  of  the  head  of  the  famil}'  in,  is  sufficient  to  impress  homestead 
character  upon  the  whole  lot  or  lots  upon  which  such  building  is  erected, 
or  intended  to  be  erected,  and  no  part  of  said  lot  or  lots  is  subject  ta 
forced  sale.  Miller  v.  Menke,  56  Texas,  550;  Hargadene  v.  Whitfield, 
71  Texas,  482;  Medlenka  v.  Downing,  59  Texas,  89;  Scott  v.  Dyer,  60 
Texas,  137;  Gassoway  v.  White,  70  Texas,  475;  Pryor  v.  Stone,  1^ 
Texas,  372;  Swearingen  v.  Bassett,  65  Texas,  272. 

Cockrell  &  Ooch'ell^  for  appellee. — 1.  In  determining  the  character  of 
property,  as  to  its  being  homestead  or  not,  the  law  will  not  regard  artifi- 
cial lines,  maps,  town  plats,  etc.  But  in  every  instance  the  actual  use  to 
which  tl»e  property  is  put  is  the  test.  Const.,  art.  16,  sec.  61;  Hargadene 
V.  Whitfield,  71  Texas,  482;  Wynne  v.  Hudson,  66  Texas,  1;  Shryock  v. 
Latimer,  57  Texas,  674;  Andrews  v.  Hagadon,  54  Texas,  571;  Effinger  v. 
Cates,  61  Texas,  590. 

2.   Whether  the  property  in  controversy  was  part  of  appellants'  home- 
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stead  depends  on  the  question  as  to  whether  they  were  at  the  time  of  the 
levying  of  the  execution  actually  using  it  for  homestead  purposes  or  not, 
and  the  finding  of  the  trial  court  that  they  were  not  is  conclusive  against 
appellants. 

FISH£R,  Judge,  Section  B. — This  was  an  action  by  appellants  against 
appellee  for  the  recovery  of  lots  2  and  3,  in  block  13,  in  the  town  of  Abi- 
lene, in  Taylor  County,  Texas,  and  also  for  lot  1,  subdivision  B,  of 
Northington*s  addition  to  the  said  town  of  Abilene,  Texas.  The  action 
was  instituted  in  the  District  Court  of  Taylor  County  on  the  6th  day  of 
August,  A.  D.  1888,  and  by  amended  petition  filed  on  the  22d  day  of 
Mah)b,  A.  D.  1889.  The  appellants  alleged,  that  they  were  man  and 
wife;  that  the  lands  and  lots  above  mentioned  were  the  homestead  of  said 
appellants;  that  the  defendant  claimed  same  under  and  by  virtue  of  an 
execution  sale,  under  judgment  and  execution  against  S.  11.  Lavell,  in 
the  cause  of  Mahoney  &  £vans  against  S.  <fe  J.  Lapowski  et  al.,  in  which 
S.  H.  Lavell  was  impleaded  in  tlie  County  Court. 

The  suit  came  on  for  trial  on  the  23d  day  of  March,  A.  D.  1889,  and 
resulted  in  a  judgment  in  favor  of  appellants  for  lot  or  subdivision  B,  in 
Northington's  addition  to  the  town  of  Abilene,  and  for  65  feet  off  of  the 
west  end  of  lots  2  and  3,  in  block  13,  in  said  town,  and  against  tlie  said 
appellants,  and  in  favor  of  said  Lapowski,  appellee,  for  75  feet  off  of  tlie 
east  side  of  lots  2  and  3.  It  was  agreed  on  the  trial  tliat  the  only  ques- 
tion between  the  parties  was  as  to  the  homestead  character  of  the  prop- 
erty above  mentioned. 

From  the  judgment  in  favor  of  appellee  for  the  76  feet  of  lots  2  and  3, 
in  block  13,  appellants  appeal. 

The  lots  in  controversy  were  purchased  by  appellee  I^apowski  at  execu- 
tion sale  on  the  5th  day  of  June,  1888.  At  the  time  of  the  levy  upon 
and  sale  of  the  lots  the  appellants  S.  H.  Lavell  and  wife  were  occupying 
block  B  of  the  town  of  Abilene  as  their  residence  homestead.  At  the 
time  of  the  levy  upon  and  sale  of  the  lots,  and  before  and  since,  the  ai>- 
pellant  S.  H.  Lavell  was  engaged  in  the  business  of  selling  machinery, 
agricultural  implements,  and  other  things,  in  an  iron-ware  house  or  store 
room  situated  on  and  across  the  west  end  of  lots  1,  2,  and  3,  in  block  13, 
in  the  town  of  Abilene,  he  at  the  time  of  tlie  levy  and  sale  owning  lots  2 
and  3,  and  his  brother  owning  lot  1.  At  the  time  the  business  house  was 
erected  he  owned  lot  1,  which  he  subsequently  sold  to  his  brother.  The 
lots  front  east  on  Oaks  Street,  25  feet  each,  and  extend  back  west  140 
feet  to  an  alley.  All  the  lots  adjoin  each  other.  The  business  house  or 
store  room  extends  entirely  acrass  the  three  lots,  and  extends  from  the 
west  end  of  the  lots  east  48  feet,  leaving  92  feet  of  the  east  portion  of 
lots  2  and  3  unoccupied  by  the  business  house.  Second  Street  bounds 
lot  1  on  the  north.     Tlie  business  house  was  put  across  the  west  end  of 
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the  three  lots,  and  made  to  front  north  on  Second  Street,  as  a  matter  of 
convenience,  and  so  that  it  would  be  neai*er  the  business  part  of  the  town. 
There  is  a  hotel  on  the  east  end  of  lot  1,  that  is  rented  and  used  by  oth- 
ers, which  appellant  S.  H.  Lavell  is  controlling  as  the  agent  of  his  brother, 
who  owns  the  property.  That  part  of  lots  1, 2,  and  3  tliat  is  not  covered 
by  the  hotel  building  and  the  business  house  is  enclosed  by  a  fence.  The 
east  wall  of  the  business  house  in  which  Lavell  is  doing  business  consti- 
tutes the  western  line  of  the  enclosure.  The  hotel,  it  seems,  is  partially 
within  the  enclosure. 

The  testimony  of  Lavell  shows  that  he  regarded  the  unoccupied  part 
of  lots  2  and  3  as  a  part  of  his  business  homestead,  and  that  he  had  never 
rented  the  same  to  any  one,  or  permitted  any  one  to  use  the  lots,  except 
to  grant  permission  to  the  hotel  keeper  to  put  firewood,  to  be  used  about 
the  hotel,  on  the  lots.  He  testified  that  he  used  lots  2  and  3  for  piling 
wire  thereon.  He  also  testified  that  there  were  no  openings  from  his  store 
bouse  to  the  east  part  of  the  lots  This  is  about  the  substance  of  the  evi- 
dence with  reference  to  the  use  of  the  lots. 

The  evidence  shows  that  the  value  of  the  lots  in  controversy  at  the  time 
of  their  designation  was  less  than  the  value  fixed  by  the  Constitution. 

It  is  contended  by  appellee,  that  the  evidence  justifies  the  judgment,  be- 
cause it  appears  that  only  the  west  end  of  the  lots  was  occupied  by  the 
business  house  of  appellant,  and  that  the  east  portion  was  not  occupied  or 
used  in  connection  with  the  business  place,  and  was  in  an  enclosure  with 
the  hotel,  and  in  connection  therewith,  and  that  such  enclosure  separated 
it  from  the  business  house 

Upon  the  other  hand,  appellants  contend  that  an  occupancy  and  use  of 
a  part  of  the  lots  for  business  homestead  exempts  the  entire  lots  from 
forced  sale;  and  further,  that  the  evidence  shows  a  use  in  connection  with 
the  business  of  that  part  of  the  lots  not  covered  by  the  business  house. 

Other  questions  are  presented  under  the  assignments  of  errors,  but  we 
will  dispose  of  the  case  under  the  propositions  as  above  stated.  The  Con- 
stitution exempts  from  forced  sale  the  lot  or  lots  used  as  a  place  to  exer- 
cise the  calling  or  business  of  the  head  of  the  family.  When  it  is  shown 
that  a  part  of  the  lots  is  occupied  by  the  business  house  of  the  head  of  the 
family,  we  think  the  remaining  portion  of  the  lots  is  exempt  from  foi*ced 
sale,  unless  it  is  shown  that  it  is  put  to  some  use  other  than  that  connected 
with  the  business  in  which  the  head  of  the  family  is  engaged.  If  the  un- 
occupied part  of  the  lots  is  used  for  a  puriK)se  foreign  to  that  in  which  the 
head  of  the  family  is  engaged,  we  are  of  opinion  such  unoccupied  portion 
is  not  exempt,  and  is  subject  to  force  sale.  Hargadene  v.  Whitfield,  71 
Texas,  489.  Without  entering  into  a  discussion  of  the  evidence,  we  think 
it  does  not  appear  that  the  part  of  the  lots  not  covered  by  the  business 
house  were  put  to  a  use  foreign  to  that  in  which  Lavell  was  engaged. 
But  upon  the  contrary,  using  the  lots  for  the*  purpose  of  piling  wire 
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thereon  tends  to  show  that  they  were  used  in  connection  with  the  business 
in  which  Lavell  was  engaged. 

We  will  not  further  discuss  the  evidence,  but  leave  its  effect  to  be  de- 
termined in  another  trial.  We  conclude  that  the  judgment  should  be 
reversed  and  the  cause  remanded. 

Beversed  and  remanded. 

Adopted  June  7,  1892. 


H.  L.  Dbgeker  v.  J.  P.  O'Leary. 
No.  7370. 

1.  Motion  for  New  Trial— Assifirnment  of  Error.  — Under  a  motion 
tor  new  trial  because  "  the  verdict  is  contrary  to  and  not  supported  by  the  evi- 
dence,^' when  overruled,  special  matters  of  error  can  not  be  assigueil.  The 
matter  complained  of  must  be  called  to  the  attention  of  the  trial  court  before  it 
•can  be  considered  on  appeal. 

2.  Same— Case  Adhered  to.— Clark  &  Loftus  v.  Pearce,  80  Texas,  150, 
adhered  to. 

Appeai-  from  Bexar.     Tried  below  before  Hon.  G.  H.  Noonan. 

Upson  &  Bergstrom^  for  appellant 

jr.  F.  Shields^  for  appellee. 

FISHER,  Judge,  Section  B. — The  appellee,  J.  P.  O'Leary.  brought  this 
suit  in  the  District  Court  of  Bexar  County,  to  recover  of  the  appellant, 
Hans  L.  Degener,  the  sum  of  $268.80  for  labor  performed  and  material 
furnished  in  plastering  a  house  for  L.  J.  Gembler,  which  had  been  con- 
tracted to  be  performed  by  one  Richter,  who  had  executed  a  bond  for  its 
performance,  with  appellant  as  surety.  The  contractor  having  failed  to 
complete  the  same,  appellant  undertook  to  do  so. 

Appellant  alleges,  that  he  authorized  one  Schatz  to  employ  some  one  to 
<K>mplete  the  work  for  a  sum  not  exceeding  $76;  that  appellee  was  em- 
ployed and  did  the  work,  and  appellant  was  ready  and  willing  to  pay  to 
appellee  said  sum  of  $76,  and  paid  the  same  into  court.  The  cause  was 
tried  April  5,  1889,  by  jury,  and  a  verdict  rendered  in  favor  of  appellee 
for  $268.80,  with  interest  from  January  27,  1887,  at  the  rate  of  8  per 
<»nt  per  annum,  upon  which  verdict  the  court  entered  judgment,  and 
from  which  judgment  the  appellant,  after  the  order  overruling  his  mo- 
tion for  a  new  trial,  api)eals  to  this  court  upon  the  following  assignment 
of  error: 

**  The  judgment  is  contrary  to  the  law  and  the  evidence,  in  this,  that 
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the  evidence  shows  that  the  defendant  had  never  employed  the  plaintiff 
to  do  any  work  for  him,  but  that  he  had  authorized  one  Schatz  to  employ 
some  one,  for  the  sum  not  exceeding  $76,  to  do  the  work,  and  that  plaint- 
iff was  employed  by  said  Schatz;  and  judgment  is  rendered  for  the  plaint- 
iff against  this  defendant  for  a  sum  largely  in  excess  of  the  amount  the 
said  Schatz  was  authorized  to  pay,  and  which  the  defendant  had  never 
contracted  to  pay  therefor." 

Appellee  mises  the  point,  that  the  questions  presented  by  the  assign- 
ment  of  error  ought  not  to  be  considered  in  this  court,  because  the  mat- 
ters therein  complained  of  were  not  presented  and  called  to  the  attention 
of  the  court  below  by  a  motion  for  a  new  trial.  The  motion  for  a  new 
trial  simply  states,  that  "  the  verdict  is  contrary  to  and  not  supported 
by  the  evidence."  Calling  the  court's  attention  to  the  insufficiency  of 
the  evidence  in  this  general  way  has  often  been  held  insufficient  and  too 
general  to  be  considered  for  any  purpose.  The  case  of  Clark  &  Loftus 
V.  Pearce,  80  Texas,  150,  is  decisive  of  this  question.  There  it  is  held, 
that  the  matter  to  be  considered  in  this  court  must  be  by  a  motion  for  a  new- 
trial  called  to  the  attention  of  the  trial  court;  that  the  effort  to  correct 
tlie  error  must  first  be  directed  in  that  court. 

We  conclude  the  judgment  should  be  affirmed,  and  so  repcM't. 

Jffirmed. 

Adopted  June  7,  1892. 


Edward  Ross  bt  al.  v.  A.  W.  Morrow  st  al. 
No.  7205. 

1.  Notice— Purchaser  from  Heirs.— A  purchaser  from  the  heirs  of  par- 
ties known  by  such  purchaser  to  have  been  husband  and  wife,  is  charged  with 
notice  as  to  who  are  heirs.  Buying  from  a  part  of  tliem,  he  can  not  be  an  inno- 
cent purchaser  as  to  the  others. 

2.  Limitation— Computation  of  Time  from  Majority.— Edward  Ross 
was  born  April  17, 1860.  He  became  of  age  on  April  16, 1881.  Suit  was  filed 
for  land  ailverseJy  held  in  the  iuterval  on  April  IG,  1886.  Held,  that  the  five 
years  adverse  possession,  and  within  which  he  had  the  right  to  recover,  ended 
upon  the  loth  of  April,  and  that  the  action  was  barred. 

Error  from  Burnet.     Tried  below  before  Hon.  W.  A.  Blackbubn. 

Eobson  &  Rosenthal  and  Moore  &  Duncan^  for  plaintiffs  in  error, 

T.  E,  Hammondy  for  defendants  in  error. — 1.  The  court  did  not  err  in 
finding  of  fact,  as  shown  by  the  statement  of  facts,  that  defendants  in 
error  were  innocent  purchasers  for  a  valuable  consideration  and  without 
notice  of  the  claims  and  rights  of  plaintiflfs  in  error  to  the  land  in  contro- 
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versy  in  this  suit.  Flanagan  v.  Oberthier,  50  Texas,  379;  Clarke  v. 
Koehler,  32  Texas,  679;  Hill  v.  Moore,  62  Texas,  610;  Edwards  v. 
Bi-own,  68  Texas,  329. 

2.  In  computing  the  age  of  a  person,  the  day  of  his  birth  is  included. 
A  person  is  therefore  of  the  age  of  21  years  the  day  before  the  twenty-first 
anniversary  of  his  birthday;  and  hence  Natlian  Ross  was  21  years  of  age 
on  the  16th  day  of  April,  1881.  He  was  barred  by  the  five  years  statute 
of  limitation  on  the  15th  day  of  April,  1886 — the  day  before  the  institu- 
tion of  the  suit  of  plaintiffs  in  error.     7  Wait's  Act.  and  Def  ,  129,  130. 

HOBBY,  Presiding  Judge,  Section  A  — This  is  an  action  of  trespass  to 
try  title  to  the  land  described  in  the  petition.  It  was  brought  on  the 
16th  of  April,  1886,  by  Edward,  Henry,  ^Nathaniel,  and  Nancy  Ross,  the 
children  and  heirs  of  Anderson  Ross,  against  the  defendants,  A.  W.  and 
J.  T.  Morrow. 

It  was  agreed  that  both  parties  deraign  title  from  Jesse  Bumham  as  a 
common  source,  who  occupied  it  in  1857.  The  land  was  the  community 
property  of  Jesse  Bumham  and  his  wife  Nancy  Burnham,  who  were  mar- 
ried in  1837.  Anderson  Ross  was  the  child  of  Nancy  Burnham  by  a  pre- 
vious marriage  with  J.  G.  Ross.  She  died  in  February,  1863,  leaving 
said  Anderson  Ross  and  five  other  children  by  hor  second  marriage  with 
Jesse  Bumham,  her  heirs.  Anderson  Ross  died  in  December,  1864,  leav- 
ing as  his  heirs  the  plaintiffs.  Jesse  Bumham  died  in  1883.  Prior  to  his 
death,  on  January  11,  1864,  he  conveyed  to  his  children,  Emily,  Sarah, 
Waddy,  Gid,  and  Adelia  Bumham,  by  the  marriage  with  Nancy  Burn- 
ham, the  land  in  controversy.  This  conveyance  was  acknowledged  and 
recorded  in  September,  1865.  They  took  possession  of  and  resided  on 
the  land  until  they  sold  it  to  the  defendants  for  a  valuable  consideration, 
in  Aprils  1870.  The  defendants  have  been  in  possession,  and  have  paid 
the  taxes  thereon  since. 

The  court  found,  that  the  defendants  were  purchasei-s  in  good  faith  for 
value,  and  tliat  they  had  no  knowledge  of  the  fact  that  the  plaintiffs  had 
any  interest  in  the  land  until  the  institution  of  tliis  suit. 

The  court  also  found,  that  Nat.  A.  Ross  was  born  on  the  17th  day  of 
April,  1860,  and  that  he  was  21  years  old  on  the  16th  day  of  April,  1881, 
and  that  the  five  years  limitation  as  to  him  expired  on  the  15th  day  of 
April,  1886— one  day  before  the  institution  of  this  suit. 

Henry  Ross,  one  of  the  plaintiffs,  and  Mrs.  Josepha  Ligon,  one  of  the 
defendants,  are  admitted  to  be  barred  by  limitation,  and  hence  do  not 
appeal  from  the  judgment.  Plaintiffs  in  error  Edward  and  Nathan  Ross 
and  Mrs.  Horauth  bring  the  case  up  to  review  so  much  of  the  judge's  con- 
clusions of  fact  and  law  as  holds  that  the  defendants  in  error  are  purchas- 
ers in  good  faith  and  holds  that  Nathan  Ross  is  barred  by  the  five  years 
statute  of  limitation.     The  errors  assigned  present  only  those  two  points. 
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The  first  assignment  is,  that  *'  the  court  erred  in  rendering  judgment 
against  plaintiffs  in  error  and  in  favor  of  defendants  in  error,  because  the 
facts  undisputed  show  that  the  land  sued  for  was  the  community  prop- 
erty of  Jesse  and  Nancy  Bumham,  deceased,  at  the  date  of  the  death  of 
the  said  Nanc}',  who  died  intestate;  that  at  the  death  of  said  Nancy  she 
left  surviving  her  six  children,  one  of  whom  was  Anderson  Ross,  the 
father  of  plaintiffs  in  enor;  that  five  of  said  children  of  Nancy  had  con- 
veyed their  interests  in  the  land  in  controversy  to  defendants  in  error, 
but  neither  said  Andei^son  Ross  nor  his  heirs  had  ever  transferred  or 
parted  with  their  interest;  that  the  said  Anderson  Ross  is  dead,  and  the 
plaintiffs  in  error  are  his  heirs,  and  as  such  were  entitled  to  one-twentieth 
each  of  the  land  sued  for.*' 

The  tinding  of  the  court  that  the  defendants  were  innocent  purchasers 
without  notice  of  the  rights  of  the  plaintiffs,  and  the  further  finding  that 
the  plaintiff  Nat.  A.  Ross  was  barred  by  the  statute  of  limitations  of  five 
years,  are  both  made  the  basis  of  assignments,  and  present  the  questions 
decisive  of  the  case. 

There  is  no  doubt  that  the  plaintiffs  inherited  the  interest  of  their 
father,  Anderson  Ross,  in  the  estate  of  his  mother,  Mrs.  Nancy  Burnham, 
and  that  at  her  death,  in  February,  1863,  he  inherited  one-sixth  of  her 
community  interest  in  the  land  in  dispute. 

This  being  so,  the  plaintiffs  are  entitled  to  recover  this  interest,  unless 
the  defendants  are  shown  to  be  innocent  purchasers  for  value,  without 
notice  of  the  fact  that  Anderson  Ross  was  the  heir  of  Nancy  Bumham  at 
the  time  of  their  purchase  from  the  other  five  heirs  of  said  Nancy  and 
Jesse  Bumham,  or  unless  they  have  acquired  title  by  limitation.  The 
proof  relating  to  the  question,  whether  or  not  the  defendant  A.  W.  Mor- 
row was  ignorant  of  the  fact  that  Anderson  Ross  had  any  interest  in  the 
land,  is  as  follows:  He  testified,  that  he  *'  did  not  know  that  Nancy  Bum- 
ham had  any  other  children  except  Gid,  Waddy,  Sarah  E.,  and  Adelia 
Bumham  and  Mrs.  Emily  Hunter;  that  he  did  not  know  that  Nancy  Burn- 
ham  was  the  mother  of  Anderson  Ross.  That  he  bought  the  entire  tract  in 
controversy  in  this  suit.  That  Anderson  Ross  never  lived  with  Jesse  and 
Nancy  Burnham;  that  he  never  saw  liim  at  their  house,  and  that  he  had 
no  knowledge  of  said  Anderson  being  one  of  the  family.  That  the  per- 
sons constituting  the  family  of  Jesse  Burnham  at  the  time  of  the  purchase 
by  witness  of  the  land  in  controversy  were  Gid,  Waddy,  Sarah  E.,  and 
Adelia  Burnham  and  Mrs.  Emily  Hunter,  and  that  he  thought  these  peo- 
ple constituted  the  entire  Burnham  family." 

On  cross-examination  witness  testified,  that  he  lived  in  Fayette  Ck)unty 
from  1838  to  1852.  That  he  lived  in  Rutei-sville,  about  five  miles  from 
La  Grange.  That  he  was  not  acquainted  with  Jesse  Bumham  while  he 
lived  in  Fayette  County.     That  he  knew  of  him,  and  that  he  lived  at 
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La  Grange.  That  Jesse  and  Nancy  Burnham  removed  from  Fayette 
to  Burnet  County  in  1853  or  1854.  That  he  knew  Jesse  and  Nancy 
Burnham  well  from  about  1856,  when  they  lived  in  Buniet  County. 
That  he  knew  them  as  man  and  wife,  and  was  acquainted  with  their 
children  in  Burnet  County.  That  he  was  at  their  house  in  1862,  and 
lived  in  their  neighborhood  in  Burnet  County  from  and  after  the  year 
1868.  That  he  knew  Andei*son  Ross  well.  That  as  boys  he  and  Ander- 
son Ross  associated  together  a  good  deal.  Tliat  he  did  not  know  that 
Nancy  Burnham  was  the  mother  of  Anderson  Ross.  That  Anderson 
Ross  lived  in  Fayette  County  on  what  was  known  as  **  Ross  Prairie,"  about 
three  miles  from  Rutersville.  That  he  did  not  live  with  Jesse  and  Nancy 
Burnham  in  Burnet  County. 

He  testified  that  he  paid  $3  per  acre  for  the  entire  tract  involved  in 
this  suit,  684  acres  of  which  he  owns,  and  800  acres  of  which  he  conveyed 
to  his  codefendant,  R.  T.  Morrow. 

We  think  that  the  defendants  having  notice  of  the  fact  that  the  prop- 
erty was  the  community  property  of  Jesse  Burnham  and  his  wife  and  of  the 
fact  of  her  death,  and  having  bought  the  land  from  her  heirs,  they  can 
not  claim,  under  the  facts  of  this  case,  to  be  purchasei*s  without  notice 
of  who  her  heirs  were. 

The  court  found,  that  Nathan  Ross  was  bom  on  April  17,  1860,  and 
that  he  was  21  years  old  on  the  16th  day  of  April,  1881,  and  that  five 
years  had  expired  on  the  15th  day  of  April,  1886,  one  day  before  the  in- 
stitution  of  tliis  suit.  The  court  held,  therefore,  that  he  was  barred  by 
the  statute  of  limitation  of  five  years. 

The  rule  adopted  in  computing  the  age  of  a  pei-son  is,  that  the  day  of 
his  birth  is  included i  and  on  the  day  before  his  twenty-first  anniversary 
he  is  held  to  be  21  yeai-s  of  age.  Under  the  operation  of  this  rule  Nathan 
Ross  was  21  on  the  16th  day  of  April,  1881 .  7  Wait  Act  and  Def. ,  129.  On 
that  day,  April  16,  1881,  his  disability  of  minority  was  removed,  and  he 
could  have  instituted  his  suit  at  any  moment  of  that  day.  The  statute 
of  limitation  therefore  commenced  to  run  against  him  on  tliat  day. 

It  follows  from  this,  that  the  16th  day  of  April,  1881,  the  day  on 
which  he  attained  his  majority,  must  be  included  in  the  computation  of 
time  against  him;  and  including  it,  the  five  years  allowed  him,  under 
article  3201  (Sayles),  expired  on  the  15th  day  of  April,  1886,  one  day 
befoi-e  the  institution  of  this  suit.  The  court  therefore  correctly  held 
that  he  was  barred. 

This  question  is  discussed  in  Phelan  v.  Douglass,  11  Howard's  Practice 
Reports,  193.  In  that  case  the  plaintiff  was  born  on  the  14th  of  Decem- 
ber, 1820.  *'By  well  settled  rules,"  it  was  said,  "  he  was  competent  to 
bring  suit,  as  being  of  full  age,  on  the  13th  of  December,  1841.*'  By 
the  law  of  New  York  he  was  allowed  ten  years  after  the  termination  of 
his  infancy  within  which  to  sue.     He  brought  suit  on  tlie  13th  day  of 
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December,  1851.  It  was  claimed  iu  that  case  by  the  plaintiff  that  the 
suit  was  brought  in  time.  The  defendant  contended  tliat  the  right  of 
action  expired  on  the  12th  day  of  December.  1851.  The  question  was, 
whether  under  tiie  foregoing  facts  plaintiff  was  barred  by  limitation. 

The  court,  in  the  discussion  of  the  question,  say:  '*The  rule  is  well 
established,  that  when  an  act  is  to  be  done  in  a  certain  number  of  days, 
months,  or  years  from  the  happening  of  an  event  or  the  doing  of  an  act, 
that  in  computing  the  time  the  day  on  which  the  event  happened  or  the 
act  was  done  is  to  be  excluded."  Such,  too,  it  is  said,  is  the  rule  in  re- 
spect to  time  of  pleading  and  service  of  process — the  day  of  service  is 
excluded.  "The  reason  of  the  rule  is,  that  the  law  takes  no  notice  of 
fractions  of  a  day,  except  in  cases  where  the  hour  itself  becomes  material." 
But  '*  this  reason  of  the  rule,**  the  court  say,  '*  ceases  whenever  the  party 
affected  has  a  whole  day  as  one  of  those  to  be  included  in  the  computa- 
tion." 

In  the  case  cited  the  plaintiff's  disability  was  removed  with  the  last  mo- 
ment of  the  12th  of  December,  1841,  and  he  could  have  sued  durin^i^  the 
whole  of  the  13th  of  December,  1841.  He  had  ten  years  after  the  re- 
moval of  such  disability  to  bring  his  suit.  In  computing  the  time  the 
13th  of  December  was  included,  because  he  had  the  *'  whole  and  entire 
part  of  that  day  to  sue  in;  not  a  fractional  part,  but  every  moment  of  it." 
So  computing  the  time,  the  ten  years  allowed  in  the  case  cited  expired 
with  the  expiration  of  the  12th  of  December,  1851.  As  he  did  not  sue 
until  the  13th  of  December,  1851,  the  entire  ten  years  had  elapsed,  and 
he  was  barred. 

The  case  cited  is  decisive  of  the  question  in  this  case.  But  for  the  error 
in  holding  that  api>ellees  were  purchasers  without  notice  of  the  rights  of 
Andei-son  Ross  as  an  heir  of  Nancy  Bumham,  the  judgment  should  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Adopted  June  7,  1892. 


Gulf,  Colorado  <fe  Santa  Fe  Railway  Company  v.  R.  L.  Dunman. 

No.  7474. 

1.  Measure  of  Damct^es.— The  appellant,  under  contract  with  Dunman, 
entereil  upon  certain  lands  and  became  entitled  to  stipulated  rights,  upon  con- 
dition that  the  appellant  company  should  fill  with  water  once  a  week  a  certain 
tank  owned  by  Dunman.  The  company  failed  to  comply  with  the  conditions, 
and  Dunman  brought  suit  for  the  land  and  for  damages,  thus  ending  the  con- 
tract. Suit  was  brought  February  20.  1887.  The  cause  was  tried  October  15, 
1889.  The  court  instructed  the  jury  that  the  plaintiff  was  entitled  to  recover 
''  the  value  of  the  use  and  occupation  of  the  land  and  privileges  held  by  the  de- 
fendant company.^^    Held^  that  the  instruction  gave  the  correct  rule  as  to  the 
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^lamages  subsequent  to  February  20,  1887;  as  to  damages  which  had  accrued 
prior  to  that  date,  they  would  be  measured  by  the  contract,  viz.,  the  loss  from 
the  failure  to  fill  the  tank  as  contracted  for. 

2.  Same  — Case  Adhered  to.— Hallway  v.  Dunman,  74  Texas,  265,  ad- 
hered to. 

3.  Opinion  Testimony— Nonexpert.— It  was  competent  to  allow  a  wit- 
ness to  give  his  opinion  as  to  the  value  of  the  use  and  occupation  of  a  tract  of 
laud,  the  witness  being  familiar  with  the  facts,  although  there  was  no  market 
value  known  to  said  witness  for  like  property. 

4.  Improvements  as  Fixtures.— The  lessee  or  purchaser  forfeiting  his 
estate  had  erected  valuable  improvements.  Whether  the  structures  so  erected 
should  remain  as  part  of  the  realty  and  go  to  its  owner  will  depend  upon  the 
character  of  their  use  and  their  annexation  to  the  soil — a  mixed  question  of  law 
4ind  fact.  If  there  has  been  no  permanent  annexation  they  would  be  removable 
fixtures,  and  not  a  part  of  the  realty. 

Appeal  from  Ck)leman.     Tried  below  before  Hon.  J.  W.  Timmins. 

J.  W.  Terry ^  for  appellant. — 1.  The  measure  of  damages  for  breach  of 
the  contract  to  fill  the  tank  with  water  once  a  week,  which  plaintiff  was 
entitled  to  recover  to  the  date  of  the  filing  of  this  suit,  was  the  reasona- 
ble value  of  the  use  of  5000  gallons  of  water  per  week  during  the  period 
in  question. 

2.  In  the  absence  of  any  market  value,  and  in  the  absence  of  any  show- 
ing  that  the  plaintiff  was  an  expert,  and  better  qualified  than  any  one 
else  to  express  an  opinion  as  to  the  value  of  the  water  privileges,  the  jury 
should  have  been  permitted  to  determine  the  value  of  the  same,  in  view 
of  all  the  facts  and  surrounding  circumstances,  uninfluenced  by  the  neces- 
sarily prejudiced  opinion  of  the  plaintiff. 

3.  Pei-sonal  property  of  a  railway  company,  used  in  connection  with 
the  operation  of  its  road,  and  necessary  to  such  operation,  does  not  become 
the  property  of  the  owner  of  the  land  on  which  it  is  placed  with  the  per- 
mission of  the  owner. 

No  brief  for  appellee  reached  the  Reporter. 

MARR,  Judge,  Section  A, — ^This  case  was  before  the  court  at  a  former 
term,  and  will  be  found  reported  in  74  Texas,  65.  The  original  petition 
was  filed  February  21, 1887.  An  amended  petition,  filed  October  7, 1889, 
alleged,  in  substance,  that  on  February  10,  1886,  plaintiff  executed  a 
deed,  whereby  plaintiff  conveyed  to  defendant  a  sufficient  quantity  of 
land  upon  which  to  erect  a  pump,  boiler,  and  building,  for  the  purpose  of 
supplying  defendant's  engines  with  water;  and  also  right  of  way  to  lay 
a  pipe  from  the  said  pump  to  said  defendant's  railway  right  of  way;  the 
plaintiff  conveyed  said  land  and  privileges  to  defendant  upon  the  express 
condition  that  said  defendant  would  once  in  every  seven  days  fill  with 
Vol.  LXXXV.  Sup.— 12 
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water  a  certain  tank,  then  and  there  owned  by  the  plaintiff,  not  to  exceed 
5000  gallons  of  water,  and  upon  the  failure  of  defendant  to  comply  with 
said  condition,  said  land  and  privileges  were  to  revert  to  plaintiff.  Im- 
mediately upon  the  execution  of  the  deed,  the  defendant  erected  its 
pump  and  other  improvements,  and  has  since  used  the  same  for  the  pur- 
pose of  supplying  its  engines  with  water;  that  the  defendant  had  failed 
and  refused  to  comply  with  the  conditions  requiring  it  to  fill  the  tank 
with  water  once  in  seven  days,  to  the  plaintiff's  damage  in  the  sum 'of 
$1000.  Plaintiff  further  alleges  that  defendant  has  been  in  possession  of 
said  above  described  land,  using  and  enjoying  the  same  for  the  pur- 
poses of  its  water  supply,  from  February  10,  1886,  up  to  the  present 
time;  that  the  reasonable  value  of  the  use  of  said  land  and  privileges  is 
$500  per  annum.  Plaintiff  alleges  that  defendant  is  indebted  to  him  for 
the  reasonable  rental  value  of  said  land,  rights,  and  privileges  from  Feb- 
ruary 21,  1887. 

Defendant  pleaded  a  general  denial  and  plea  in  reconvention,  which 
was  afterward  withdrawn.  The  case  was  tried  by  a  jury,  and  resulted  in 
a  verdict  and  judgment  for  plaintiff  for  the  sum  of  $1329.94,  and  for  a 
recovery  of  the  land  and  privileges  occupied  by  the  defendant. 

The  appellant  assigns  as  error  the  charge  of  the  court  upon  the  measure 
of  damages,  and  particularly  as  to  the  damages  from  the  1st  day  of  March^ 
1886,  to  the  20th  day  of  February,  1887,  upon  which  latter  date  the 
plaintiff  re-entered,  in  legal  contemplation,  and  put  an  end  to  the  contract 
by  the  institution  of  suit,  as  was  expressly  decided  upon  the  former 
appeal. 

The  appellant  also  submits  in  this  connection  the  following  assignment 
of  error,  viz. : 

"The  court  erred  in  refusing  the  special  charge  of  defendant,  as  fol- 
lows: The  jury  are  instructed  not  to  consider  any  question  of  damages 
for  breach  of  the  contract,  plaintiff  not  having  shown  himself  entitled 
thereto.  You  will  exclude  from  your  consideration  any  rents  or  dam- 
ages between  March  1,  1886,  and  February  20,  1887." 

Tlie  court  charged  the  jury,  in  substance,  that  if  the  defendant  had 
failed  to  fill  the  tank  as  required,  to  find  damages  in  plaintiff's  favor  for 
breach  of  the  contract,  and  that  the  measure  of  damages  would  be  the 
value  of  the  use  and  occupation  of  the  land  and  privileges  held  by  the 
defendant,  from  March  1,  1886,  to  February  20,  1887,  and  you  will  find 
as  damages  in  his  favor  whatever  said  use  and  occupation  is  shown  by  the 
evidence  to  be  worth,  not  to  exceed  the  sum  of  $1000.  That  plaintiff  was 
also  entitled  to  recover  his  land,  and  further,  the  value  of  the  use  and  oc- 
cupation of  the  land  and  privileges,  whatever  the  evidence  shows  the 
same  to  be  worth,  from  February  20,  1887,  up  to  the  present  time,  not  to 
exceed  $1250. 

"The  privileges  held  by  the  defendant,"  in  addition  to  the  use  of  the 
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land,  included  the  right  to  obtain  water  for  its  engines,  etc.,  out  of  a  pool 
of  water  belonging  to  the  plaintiff,  and  which  seems  to  have  afforded  the 
only  permanent  water  accessible  to  the  defendant  in  that  locality.  The 
jury  rendered  the  following  verdict:  "  We,  the  jury,  find  for  plaintiff, 
and  assess  his  damages  at  $800  from  the  10th  day  of  February,  A.  D. 
1886,  to  the  20th  day  of  February,  A.  D.  1887,  and  assess  rents  at  $200 
per  year  from  the  20th  of  February,  1887,  up  to  the  present  time."  The 
trial  occurred  below  on  the  16th  day  of  October,  1889. 

When  this  case  was  before  the  Supreme  Court  upon  the  first  appeal  by 
the  present  appellant.  Judge  Henry,  in  delivering  the  opinion,  among 
other  things,  said: 

"  The  institution  of  this  suit  was  equivalent  to  such  re-entry,  but  there 
having  been  none  before,  we  do  not  think  the  plaintiff  was  entitled  to  re- 
cover for  the  use  and  occupation  of  the  land  before  that  date.  The  court 
erred  in  not  sustaining  defendant's  exception  to  plaintiff's  petition,  inso- 
much as  it  sought  a  recovery  for  the  use  and  occupation  of  the  premises 
before  suit  brought,  and  in  the  charge  given  on  the  same  subject.  The 
defendant  having  agi*eed  with  plaintiff  that  it  would,  in  consideration  of 
his  conveyance  to  it  of  the  land  and  privileges  in  controversy,  during  the 
time  it  held  them,  fill  his  tank  with  water  every  seven  days,  not  to  ex- 
ceed 5000  gallons,  and  to  surrender  the  land  and  privileges  when  it  ceased 
to  do  so,  must  be  held  liable  in  this  action  for  the  entire  obligation.  The 
agreement  plainly  provides  that  the  filling  of  the  tank  should  be  the  com- 
pensation paid  for  the  use  of  the  property  conveyed,  so  long  as  the  con- 
tract remained  in  force.  Upon  the  failure  of  the  defendant  to  comply  with 
the  condition  subsequent,  we  know  of  no  reason  why  plaintiff  should  not, 
in  pursuance  of  the  terms  of  the  contract,  re-enter  into  possession  of  the 
land,  and  also  recover  damages  for  the  failure  to  fill  the  tank  as  agreed  up 
to  the  date  of  such  re-entry,  or  to  the  institution  of  this  suit." 

We  are  of  the  opinion  that  the  charge  of  the  court  below  upon  the 
measure  of  damages  is  not  in  entire  harmony  with  the  views  of  the  Su- 
preme Court  upon  that  subject  which  we  have  just  quoted.  The  charge 
is  materially  erroneous,  as  we  conceive.  The  plaintiff  was  not  entitled 
to  recover  *'  the  value  of  the  use  and  occupation  of  the  land  and  privi- 
leges held  by  the  defendant,"  under  the  contract  prior  to  the  20th  day 
of  February,  1887.  The  contract  was  in  force  until  that  date,  and  the 
parties,  in  legal  contemplation,  were  proceeding  under  it  until  the  plaintiff 
elected  to  put  an  end  to  it  at  that  time,  as  he  had  the  right  to  do,  on  ac- 
count of  tlie  breach  thereof  by  the  defendant.  Until  then,  the  defendant 
had  the  right  to  use  and  occupy  the  premises  and  privileges,  and  would 
only  be  liable  for  the  contract  price,  or  damages  resulting  to  tfie  plaintiff 
on  account  of  its  failure  to  discharge  the  consideration  as  fixed  by  the 
contract.  The  measure  of  damages  prior  to  the  institution  of  the  suit 
upon  the  20th  day  of  February,  1887,  would  therefore  be  such  actual 
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damage^  as  the  plaintiff  may  sliow  that  he  sustained  on  account  of  the 
failure  of  the  defendant  '*  to  fill  his  tank  with  water  every  seven  days, 
not  to  exceed  5000  gallons,"  and  which  were  the  proximate  result  of  such 
breach  of  the  contract,  in  view  of  the  surrounding  circumstances  of  the 
case. 

As  to  the  measure  of  the  damages  after  the  the  termination  of  the  con- 
tract by  the  institution  of  the  suit,  we  think  that  the  court  gave  the  jury 
the  correct  criterion  for  their  guidance.  This  point  was  not  expressly 
decided  upon  the  former  appeal,  but  the  language  of  the  opinion  leaves 
no  doubt  that  such  was  the  conclusion  of  the  Supreme  Court.  We  fully 
coincide  with  that  view  of  the  subject.  After  the  contract  was  terminated, 
the  defendant  held  the  premises  and  privileges  without  any  legal  right, 
and  at  its  peril,  and  could  not  thereafter  confine  the  plaintiff  to  the  value 
of  the  original  consideration.  The  defendant  thereupon  became  bound 
to  pay  the  reasonable  value  of  the  use  of  the  premises  and  privileges, 
whatever  that  was,  as  shown  by  the  evidence. 

But  upon  the  first  point,  as  we  have  seen,  the  measure  of  damages 
would  be  different,  because  we  can  not  assume  that  the  value  to  the  plaint- 
iff of  having  "  his  tank  filled,"  etc.,  "  from  the  10th  day  of  February, 
1886,  to  the  20th  day  of  February,  1887,"  would  be  exactly  the  same  as 
or  equivalent  to  "the  value  of  the  use  of  the  premises  and  privileges 
lield  by  the  defendant"  during  that  time.  It  is  true  that  the  plaintiff 
granted  these  privileges  for  that  considemtion,  but  their  real  value  may 
in  fact  have  been  worth  a  great  deal  more  or  a  great  deal  less.  A  party 
can  not  sue  upon  an  express  contract  and  recover  as  upon  a  quantum 
meruit.  If  A  rents  B  a  dwelling  house  at  $10  a  month,  which  B  fails  to 
pay,  A  will  be  confined  to  the  contract  price,  and  can  not  recover  a  dif- 
ferent sum  upon  proof  of  the  market  or  reasonable  value  of  the  rent.  3 
Suth.  on  Dam.,  110. 

The  verdict  of  the  jury  did  not  specify  the  items  of  the  first  finding; 
but  as  they  had  been  misdirected  upon  the  point  by  the  charge  of  the 
court,  they  were  doubtless  misled  thereby  as  to  the  proper  criterion  for 
assessing  the  damages;  and  the  error  of  the  court  became  specially  preju- 
dicial to  the  defendant,  in  view  of  the  evidence  offered  by  the  plaintiff 
of  the  value  of  the  enjoyment  of  the  land  and  privileges  before  suit. 

We  do  not  think  that  the  court  erred  in  refusing  to  allow  the  special 
instruction  of  the  defendant,  quoted  above,  in  the  shape  in  which  it  was 
presented,  but  it  was  sufficient  to  have  called  the  attention  of  tlie  court 
to  the  error  in  the  general  charge. 

It  is  also  assigned  as  error,  that  the  court  should  not  have  admitted  so 
much  of  the  following  testimony  as  involves  the  opinion  of  the  witness 
as  to  value,  over  the  objections  of  the  defendant,  viz. : 

"  Plaintiff  testified  to  the  failure  of  the  defendant  to  comply  with  the 
condition  requiring  the  tank  to  be  filled  once  a  week.     During  the  years 


Digitized  by  VjOOQIC 


1892.2  G.  C.  &  S.  F.  Ry.  Co.  v.  Dunman.  181 

1886  and  1887  the  defendant  used  from  20,000  to  30,000  gallons  of  water 
per  day.  Since  that  time  they  have  not  used  so  much,  probably  10,000 
to  15,000  gallons  per  day.  The  years  1886  and  1887  were  very  dry,  and 
water  was  a  great  object  with  everybody.  The  streams  over  which  the 
railroad  runs  were  all  dry,  from  Goldthwaite  on  the  east  to  my  place,  and 
from  my  place  to  Ballinger  on  the  west.  Knowing  the  amount  of  water 
taken  and  used  by  the  company  and  all  facts  surrounding  their  use  of  the 
land  and  water  privileges,  I  think  that  the  reasonable  rental  value  of 
same  was  $1000  per  annum  for  the  yeai*  1886,  and  the  rental  value  of  the 
same  was  reasonably  worth  $1000  per  year  for  each  year  since  that  time 
up  to  the  present  time.  The  land  taken  up  by  the  house,  pump,  and  coal 
shed  of  defendant  amounts  to  about  three-quarters  of  an  acre,  and  their 
pipe  is  laid  from  the  pump  across  my  field  about  1500  feet  to  the  com- 
pany's tank  on  the  railway  track.  I  do  not  know  of  any  market  value 
of  said  water  privileges,  as  this  is  the  only  case  of  the  kind  I  know  of." 

Cross-examination:  '' Hord's  Creek,  that  runs  through  my  place,  and 
on  which  the  tank  is  located,  runs  dry  sometimes  and  stands  in  pools,  but 
the  pool  at  which  the  tank  is  located  never  goes  dry.  It  is  fed  by  under- 
ground springs.  The  water  that  was  pumped  from  the  pool  would  not 
bring  it  lower  than  two  or  three  inches,  which  would  fill  again  in  a  few 
hours." 

The  above  extract  is  from  the  brief  of  the  appellant.  The  appellee  has 
not  appeared  in  this  court  by  brief  or  argument.  The  testimony  of  the 
plaintiff  in  reference  to  the  value  of  the  rights  and  privileges  in  question 
was  objected  to  by  counsel  for  defendant,  upon  "  the  grounds  that  no 
market  rental  value  had  been  shown,  and  that  in  the  absence  of  a  market 
rental  value,  the  witness  was  not  entitled  to  give  an  opinion"  We 
think  that  the  court  did  not  err  in  overruling  the  objections  and  admit- 
ting the  evidence,  under  the  facts  and  issues  in  this  case.  Gonzales  Col- 
lege V.  McHugh,  21  Texas,  257;  Carroll  v.  Welch,  26  Texas,  147^  Rail- 
way  V.  Klaus,  64  Texas,  293. 

Where  the  article,  privilege,  or  property  in  question  has  no  market 
value,  or  is  not  shown  to  have  any,  then  other  means  or  standards,  in  the 
very  necessity  of  the  case,  must  be  resorted  to  in  order  to  ascertain  its 
real  value — the  intrinsic  qualities  of  the  thing,  its  uses,  and  any  facts 
which  would  naturally  affect  the  mind  of  the  party  buying  or  selling  in 
determining  the  price  to  be  asked  or  given,  and  relevant  to  the  question 
of  value;  and  the  authorities  just  cited  sustain  the  proposition,  that  a 
nonexpert  witness  may  give  his  opinion  ui)on  subjects  which  do  not  re- 
quire special  skill  and  learning,  and  especially  so  when  he  has  first  stated 
the  facts  upon  which  he  predicates  his  opinion.  His  opinion,  however, 
is  admitted  only  as  such,  and  the  jury  are  to  determine  how  much  weight 
it  is  entitled  to,  in  view  of  the  other  evidence  adduced.  Abb.  Tr.  Ev., 
307;  2  Suth.  on  Dam.,  375,  378,  798. 
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'^  Where  the  amount  of  rent  or  compensation  for  the  use  has  not  been 
fixed  by  the  agreement,  it  is  a  quantum  meruit  claim;  the  landlord  is 
only  entitled  to  what  it  was  reasonably  worth,  and  this  must  be  ascer- 
tained by  the  jury  upon  evidence.  ♦  ♦  ♦  The  opinions  of  witnesses 
having  knowledge  of  the  particular  subject  are  generally  held  admissible 
on  questions  of  value."  8  Suth.  on  Dam.,  110,  112;  Railway  v.  Maetze, 
2  Willson's  C.  C,  sec.  636.  The  witness  was  conversant  with  the  land 
and  privileges  and  all  of  "  the  facts  bearing  upon  the  value  of  their  use." 
Railwa}'  v.  Maetze,  supra.  Of  course,  the  proof  of  the  value  of  the  use  and 
occupation  prior  to  the  termination  of  the  contract,  as  already  explained, 
ought  to  have  been  excluded,  had  it  been  objected  to  on  that  ground 

The  judgment  as  rendered  in  the  court  below  may  perhaps  admit  of 
the  construction,  as  claimed  by  the  appellant,  that  it  awards  to  the  plaint- 
iff *'  the  steam  pump  and  boiler  and  iron  pipe,"  etc  ,  erected  by  the  de- 
fendant upon  the  land  in  dispute.  Of  this  part  of  the  judgment  the  ap- 
pellant complains  as  a  fundamental  error,  as  the  issue  was  not  mooted  in 
the  court  below. 

In  view  of  another  trial,  we  need  only  to  say,  that  whether  the  plaint- 
iff should  recover  the  structures  or  appliances  which  the  defendant  has 
placed  upon  the  land,  will  depend  upon  the  character  of  their  use  and  an- 
nexation to  the  soil,  which  will  be  a  mixed  question  of  law  and  fact.  If 
there  has  been  no  permanent  annexation,  they  would  still  be  removable 
fixtures  and  not  a  part  of  the  land.  Tied,  on  Real  Prop.,  sec.  2;  Moody 
V.  Aiken,  50  Texas,  65;  Hutchins  v.  Masterson,  46  Texas,  554.  We  do 
not  think  that  the  decision  of  the  question  is  controlled  by  the  case  of 
Preston  v.  Railway,  70  Texas,  375.  The  facts  are  not  shown  to  be  the 
same. 

On  account  of  the  error  in  the  court's  general  charge  as  before  indi- 
cated, the  judgment  should  be  reversed  and  the  cause  remanded. 

Eeversed  and  reniandecL 

Adopted  June  7,  1892. 


E.  E.  SoELL  V.  Robert  G.  Hadden* 
No.  7347. 

1.  Chattel  Mortgage.— See  instrument  held  to  be  a  chattel  mortgage  and 
not  a  conditional  sale. 

2.  Same— Charge.— If  there  is  no  ambiguity  in  an  instrument,  and  the  in- 
tention of  the  parties  may  be  ascertained  from  its  terms  without  explanation,  it 
is  the  duty  of  the  court  to  construe  it  for  the  jury,  and  to  instruct  them  as  to  the 
rights  of  the  parties. 

3.  Parol  Evidence  Outside  a  Written  Contract.— Parol  evidence  is 
not  admissible  to  show  the  construction  placed  upon  a  written  contract  by  the 
parties,  where  the  intent  is  expressed  in  the  writing. 
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4.  Oonditional  Bale— Mortgaffe.— A  conditional  sale  passes  the  title  to 
the  property  to  the  vendee,  with  the  reservation  or  condition  that  the  vendor 
may  repurchase  the  same  at  a  fixed  price  and  at  the  specified  time.  If  there  is  a 
det>t,  it  becomes  extinguished  by  the  transaction.  The  delivery  of  the  possession 
of  the  property  to  the  mortgagee  or  vendee  does  not  affect  the  question  of  the 
character  of  the  instrument. 

5.  Acquiesoence. — A  transaction  between  two  parties  was  had  by  which  a 
horse  was  transferred  and  delivered ;  the  vendor  or  mortgagor  insisting  that 
it  was  delivered  as  security,  the  vendee  or  mortgagee  insisting  that  it  was  a 
conditional  sale,  and  that  the  conditions  had  been  forfeited.  The  mortgagor 
did  not  bring  suit  for  a  term  somewhat  less  than  a  year  after  the  other  party  had 
claimed  the  horse  upon  the  condition  as  forfeited.  Held,  that  such  delay  did 
not  amount  to  an  acquiescence,  so  as  to  estop  his  recovery. 

6.  Morteraffor  Suinfir  for  Mortgaged  Property  — Tender. —A  mort- 
gagor suing  for  the  recovery  of  the  mortgaged  property  unlawfully  detained  by 
the  mortgagee,  is  not  under  the  necessity  of  malcing  a  tender  before  suit  of  the 
money  owing  on  the  property.  The  defendant  has  the  right  to  foreclosure,  so 
as  to  subject  the  property  to  his  debt. 

7.  Mortgage  only  a  Security.— The  doctrine  that  the  legal  title  vests  in 
the  mortgagee  after  breach  of  its  condition  does  not  obtain  in  this  State — not 
even  as  to  personal  property.  A  mortgage  as  to  both  real  and  personal  estate  is 
treated  as  a  mere  security  for  the  debt. 

Error  from  Kendall.     Tried  below  before  Hon.  T.  M.  Paschal. 

Tarlton  &  Keller^  for  plaintiff  in  error. — The  construction  of  all  writ- 
ten instruments  belongs  to  the  court  alone.  Unless  this  were  so  there 
would  be  no  certainty  in  the  law;  for  a  misconstruction  by  the  court  is  a 
proper  subject,  by  means  of  a  bill  of  exceptions,  of  redress  in  a  court  of 
error;  but  a  misconstruction  of  a  jury  can  not  be  set  at  right  at  all,  effect- 
ually. The  court  should  have  told  the  jury  that  the  instrument  was  a 
mortgage  and  instructed  a  verdict  for  plaintiff.  Nilson  v.  Harford,  8 
M.  <k  W.,  806;  2  Field's  Law.  Briefs,  sec.  116;  1  Wait's  Act.  and  Def., 
p.  114,  sec.  2;  Chit,  on  Con.,  76,  77;  Luclcett  v.  Townsend,  3  Texas, 
119;  Watts  v.  Johnson,  4  Texas,  311;  Jones  v.  Thurmond,  5  Texas,  318; 
Stephens  v.  Sherrod,  6  Texas,  294;  Home  v.  Puckett,  22  Texas,  201; 
Hudson  V.  Wilkinson,  45  Texas,  444;  Herm.  on  Chat.  Mort.,  sees.  19,  20; 
Jones  on  Chat.  Mort,  sees.  26-29. 

Wm.  Aubrey^  for  defendant  in  error. — 1.  Tlie  proper  construction  of 
written  instruments  frequently  is,  and  in  this  ease  was,  a  mixed  question 
of  law  and  fact,  and  proper  as  such  to  be  submitted  to  a  jury  for  its  de- 
termination, under  proper  charges  from  the  court.  Taylor  v.  McNutt, 
58  Texas,  71;  Goldman  v.  Blum,  58  Texas,  630;  Haldeman  v.  Cham- 
bers,  19  Texas,  1. 

2.  The  instrument  known  as  exhibit  A  became  an  absolute  bill  of  sale 
on  the  happening  of  the  condition  named  in  it.     [See  opinion.] 
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3.  A  mortgagee  lawfully  in  possession  ^n  not  be  dispossessed  by  the 
mortgagor  until  the  mortgage  is  satisfied.  He  can  not  recover  in  trover, 
even  after  payment,  but  must  bring  a  bill  to  redeem.  Watts  v.  Johnson^ 
4  Texas,  317;  Hannay  v.  Thompson,  14  Texas,  142;  Duke  v.  Reed,  64 
Texas,  715;  Holmes  v.  Bell,  3  Cusb.,  322;  Brown  v.  Bement,  8  Johns., 
96;  Burdick  v.  McVanner,  2  Den.,  170;  Jones  on  Chat,  Mort.,  secs. 
7,  1093-1096. 

GARRETT,  Presiding  Judge,  Section  B, — ^This  action  was  brought  by 
the  plaintiff  in  error,  E.  E.  Soell,  in  the  District  Court  of  Kendall  County, 
November  15,  1886,  against  the  defendant  in  error,  Robert  G.  Hadden, 
for  the  recovery  of  a  certain  stallion,  or  his  value,  which  was  alleged  to 
be  $500,  and  for  damages. 

Plaintiff  alleged,  that  on  or  about  August  3,  1885,  he  pledged  and 
mortgaged  the  stallion  to  the  defendant  to  secure  the  payment  of  a  debt 
of  $145;  that  possession  of  said  stallion  was  delivered  to  the  defendant 
solely  for  the  purpose  of  securing  said  indebtedness,  which  had  been  fully 
paid  off  and  satisfied;  but  the  defendant  wrongfully  refused  to  deliver  up 
and  return  the  stallion  to  the  plaintiff,  and  defendant  deprived  him  of 
the  value  of  said  animal,  to  his  damage  $50  a  month.  Plaintiff  prayed 
for  restitution  of  the  horse,  and  in  the  alternative  for  his  value,  and  for 
damages  for  his  detention. 

Defendant  pleaded  in  answer,  that  the  instrument  was  a  conditional 
bill  of  sale,  and  not  a  mortgage;  that  it  was  executed  to  secure  the  punctual 
payment  of  plaintiff's  note  for  $145,  dated  July  31,  1885,  payable  by 
defendant  to  plaintiff,  or  order,  one  month  after  date;  that  when  the  note 
became  due  demand  was  duly  made  of  plaintiff  for  the  pa3rment  thereof, 
but  plaintiff  failed  to  pay  the  same,  and  defendant  elected  to  keep  the 
horse  and  cancel  and  return  the  note,  which  he  did.  Defendant  prayed 
that  the  title  to  the  horse  be  decreed  to  him,  for  genei-al  relief,  and  that  if 
plaintiff  should  be  allowed  to  recover,  defendant  have  judgment  for  $450 
for  the  care  of  the  horse,  and  the  amount  of  the  note  and  interest. 

The  instrument  under  which  the  defendant  claimed  was  made  an  ex- 
hibit to  the  defendant's  answer,  and  is  as  follows: 

' '  The  State  of  Texas  ^  County  of  Kendall. — Know  all  men  by  these  presents: 
That  I,  the  undersigned,  Ed.  E.  SoelL  of  the  county  of  Kendall  and  State 
of  Texas,  for  and  in  order  to  secure  the  full  and  punctual  payment  of  a 
certain  promissory  note,  dated  Comfort,  Kendall  County,  Texas,  July  31, 
1885,  drawn  by  me,  the  undersigned,  Ed.  E.  Soell,  to  my  own  order,  and 
by  me  endorsed,  for  the  sum  of  $145,  with  10  per  cent  per  annum  interest 
from  date  until  paid,  payable  one  month  after  date  to  Robert  G.  Hadden, 
or  order,  have  granted,  bargained,  and  sold,  and  by  these  presents  do 
grant,  bargain,  and  sell  unto  Robert  G.  Hadden,  of  the  county  of  Ken- 
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dall,  State  of  Texas,  a  certain  horse  [describing  it]  now  in  possession  of 
A.  Bodemann,  Esq.,  sheriff  of  Kendall  County,  Texas. 

**  To  have  and  to  hold  said  horse  above  bargained  and  sold,  or  intended 
80  to  be,  unto  the  said  Robert  G.  Hadden,  his  executors,  administrators, 
and  assigns,  forever. 

"And  I,  the  undersigned,  Ed.  E.  Soell,  for  myself,  my  heirs,  executors, 
and  administrators,  will  warrant  and  defend  the  title  to  the  aforesaid 
horse  unto  the  said  Robert  6.  Hadden,  his  executors,  administrators,  and 
assigns,  against  all  and  every  person  or  persons  whomsoever:  Upon  con- 
dition, that  I,  the  said  Ed.  E.  Soell  aforesaid,  shall  well  and  truly  pay  at 
maturity  the  full  amount,  principal  and  interest,  of  the  aforesaid  promis- 
sory note,  executed  by  myself,  for  the  sum  of  $145,  with  interest  at  10 
per  cent  per  annum  from  date,  dated  Comfort,  Kendall  County,  Texas, 
July  31,  1885,  payable  to  said  Robert  G.  Hadden,  or  order,  one  month 
after  date;  then  these  presents,  and  everything  herein  contained,  shall 
cease  and  be  void,  otherwise  to  remain  in  full  force  and  effect. 

"It  is  hereby  undei-stood  and  agi*eed,  that  the  said  Robert  G.  Hadden 
shall  take  at  once  into  his  possession  the  said  hoi^se  from  the  date  hereof 
until  the  date  when  the  note  herein  described  and  referred  to  shall  be- 
come due  and  payable,  at  which  time,  to-wit,  the  date  of  payment  of  said 
note,  if  said  note  with  interest  and  costs  be  fully  paid  and  extinguished, 
then  the  said  Robei*t  G.  Hadden  to  turn  over  said  horse  to  me,  the  said 
Ed.  E.  Soell.  But  if  said  note,  with  interest  and  cost  aforesaid,  be  not 
folly  paid  and  extinguished  at  the  maturity  thereof,  then  the  title  and 
property  to  and  in  said  hoi-se  to  fully  vest  in  the  said  Robert  G.  Hadden 
without  the  necessity  of  having  recourse  to  any  legal  proceedings  or  pro- 
cess of  law  or  bill  of  sale  to  secure  to  said  Robert  G.  Hadden  the  full  and 
entire  ownership  of  said  horse;  it  being  the  intent  that  should  said  note 
be  not  fully  paid  and  extinguished  at  the  maturity  thereof,  this  instru- 
ment and  these  presents  shall  be  in  lieu  and  stead  of  a  bill  of  sale  to  said 
horse  for  the  said  Robert  G.  Hadden,  and  shall  fully  warrant  the  said 
Robert  G.  Hadden  selling  or  otherwise  disposing  of  said  horse,  or  in  any 
way  to  apply  the  same  to  the  payment  of  said  note.  It  is  further  under- 
stood, that  pending  the  payment  of  the  above  described  note,  and  during 
said  provisional  possession  of  said  hoi-se  by  the  said  Robert  G.  Hadden, 
should  any  accident  or  injury  befall  said  horse  without  the  fault  or  neg- 
ligence of  the  said  Robert  G.  Hadden,  then  the  said  Robert  G.  Hadden 
shall  beheld  blameless;  and  for  the  safe  keeping  and  board  of  said  horse, 
pending  the  provisional  possession  of  said  horse  by  said  Robert  G.  Had- 
den, he  (the  said  Hadden)  shall  be  entitled  to  and  receive  just  and  reason- 
able compensation,  should  he  so  desire. 

"  In  testimony  whereof,  I,  the  said  Ed.  E.  Soell,  hereunto  set  my  hand 
and  seal  this  third  day  of  August,  A.  D.  1885. 

''Ed.  E.  Soell." 
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Trial  was  had  before  a  jury  April  27,  1887,  and  resulted  in  a  rerdict 
and  judgment  for  the  defendant. 

A  motion  for  a  new  trial  was  filed,  which  the  court  overruled.  A  state- 
ment of  facts  was  made  and  filed,  and  the  case  is  before  the  Supreme 
Court  on  writ  of  error. 

The  debt  was  incurred  for  money  borrowed  of  the  defendant  to  satisfy 
an  execution  against  the  plaintiff,  which  had  been  levied  on  the  horse  in 
controversy.  Possession  of  the  horse  was  given  with  the  instrument  to 
the  defendant,  and  the  instrument  was  also  registered  as  a  chattel  mort> 
gage  by  the  defendant. 

Plaintiff  testified  that  the  note  had  been  paid  by  the  delivery  to  the  de- 
fendant of  two  mares  valued  at  $25  eacli,  and  the  use  of  the  horse  as  a 
stallion  for  service  to  the  defendant's  mares  for  the  fall  season  of  1885; 
that  he  had  paid  $300  for  the  hoi-se,  but  it  was  reasonably  worth  $500; 
that  after  the  season  was  over  he  requested  the  defendant  to  send  the  horse 
home,  but  he  failed  to  do  so. 

Defendant  testified,  that  he  demanded  the  payment  of  the  note  several 
times  after  its  maturity,  but  that  plaintiff  always  promised  and  always 
failed  to  pay  it.  That  plaintiff  was  indebted  to  him  in  the  sum  of  850 
upon  a  draft,  by  a  man  named  Hitson,  upon  plaintiff,  payable  to  defend- 
ant, and  which  plaintiff  had  verbally  accepted.  That  plaintiff  in  liquida- 
tion of  the  Hitson  debt,  paid  him  two  mares,  one  with  a  colt,  valued  at 
$25  each,  before  the  maturity  of  the  note.  He  further  testified:  "After 
I  became  convinced  Soell  did  not  intend  to  pay  the  note,  I  took  the  note 
and  the  Hitson  draft  and  went  to  Comfort  and  called  Mr.  Ingenhuett's 
attention  to  the  fact.  I  put  the  note  and  draft  and  letter  into  an  envelq^e 
and  addressed  the  envolope  to  Soell  and  put  it  in  the  postoffice,  and  asked 
Mr.  Ingenhuett  (the  postmaster)  to  deliver  that  letter  in  person  to  Soell, 
who  gets  his  mail  at  Comfort."  Tliis  envelope  contained  the  note  for 
$145,  cancelled  by  endoi*sement  on  same  that  it  was  taken  in  payment  for 
the  horse  in  question;  the  Hitson  dmft  receipted  by  the  delivery  of  two 
mares  and  one  colt;  and  a  letter  from  defendant  to  plaintiff,  calling  the 
attention  of  the  latter  to  the  action  of  defendant  in  the  matter,  and  ad- 
vising him  that  the  horse  was  thereafter  to  be  the  proj^erty  of  defendant. 

The  defendant  Hadden  was  permitted  to  testify,  over  the  objection  of 
the  plaintiff,  that  at  the  time  the  instrument  was  executed,  oi*  immediately 
thereafter,  the  defendant  '*  stated  that  it  was  a  conditional  sale,  and  if 
the  money  was  not  paid  at  maturity  thereof  it  was  a  bona  fide  sale,  and 
that  was  how  it  was  construed."  The  admission  of  this  evidence  Is  as- 
signed as  error,  as  is  also  the  charge  of  the  court  submitting  to  the  jury 
the  issue  whether  the  instrument  was  intended  by  the  parties  to  be  a  ckat- 
i.el  mortgage  or  a  conditional  bill  of  sale,  and  the  refusal  of  an  instruction 
requested  by  the  plaintiff,  as  follows: 

'*  That  the  instrument  set  out  in  defendant's  answer,  marked  exhibit  A, 
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ftnd  read  to  you  in  evidence,  is  a  chattel  mortgage,  and  is  only  a  security 
fbr  the  pa3anent  of  the  note  described  in  such  instrument.  That  defend- 
ant R.  6.  Hadden  acquired  no  right  in,  by,  or  under  such  instrument  to 
appropriate  the  stallion  described  in  said  mortgage  as  his  property,  with- 
out first  proceeding  in  a  court  to  foreclose  his  mortgage  lien.  That  de- 
fendant does  not  rely  in  his  pleadings  on  the  mortgage  lien,  but  claims 
the  horse  by  virtue  of  such  written  instrument  in  evidence  as  aforesaid, 
as  his  property;  and  you  will  therefore  find  for  plaintifif,  that  he  have  the 
horse  sued  for,  and  in  default  of  the  stallion  being  found,  for  the  value 
of  said  stallion  in  such  sum  as  you  may  find  from  the  evidence  the  stallion 
was  reasonably  worth  at  the  date  of  the  commencement  of  this  suit,  on 
the  15th  day  of  November,  A.  D.  1886,  together  with  8  per  cent  per  an- 
num interest  from  said  date.  You  will  also  find  for  plaintiff  actual  dam- 
ages, if  such  you  find  to  exist  as  hereinafter  charged,  in  such  sum  as  you 
may  find  from  the  evidence  plaintiff  has  suffered  by  reason  of  defendant's 
failure  to  deliver  the  stallion  upon  plaintiff's  demand,  and  which  had  ac- 
crued prior  to  bringing  this  suit,  on  the  15tb  day  of  November,  A.  D. 
1886,  if  you  find  such  demand  was  made,  or  that  defendant  had  prior  to 
the  date  of  the  filing  this  suit  refused  to  deliver  the  stallion  to  plaintiff, 
and  was  claiming  him  as  his  own.  Actual  damages  in  this  case  will  be 
limited  to  the  value  of  the  services  of  the  horse  as  a  stallion,  and  for  the 
purpose  of  a  stallion,  from  the  time  of  the  demand  for  and  refusal  of  de- 
fendant to  deliver  the  said  stallion  to  plaintiff,  or  from  the  time  of  de- 
fendant's refusal  to  deliver  and  claim  of  the  stallion  as  his  own,  up  to  the 
time  of  the  institution  of  this  suit  on  the  15th  day  of  November,  A.  D. 
1886." 

Under  the  charge  given  by  the  court  it  was  left  to  the  jury  to  say 
whether  the  instrument  was  by  the  parties  intended  to  be  a  chattel  mort- 
gage to  secure  the  debt,  or  a  conditional  bill  of  sale,  the  title  to  the  horse 
to  v^t  immediately  in  Hadden  on  the  failure  of  Soell  to  pay  the  note,  to 
determine  which  the  jury  were  to  look  to  all  the  evidence  in  connection 
with  the  terms  of  the  instrument  itself. 

If  thei*e  is  no  ambiguity  about  an  instrument,  and  the  intention  of  the 
parties  may  be  ascertained  from  the  terms  thereof  without  explanation,  it 
is  the  duty  of  the  court  to  construe  it  for  the  jury  and  instruct  tliem  as 
to  the  rights  of  the  parties  thereunder.  Parol  evidence  is  not  admissible 
to  show  the  construction  placed  thereon  by  the  parties  themselves,  when 
their  intent  may  be  ascertained  from  the  contract  as  reduced  to  writing 
by  them.  The  instrument  under  which  the  defendant  claims  title  to  the 
horse  in  this  case  is  evidently  a  chattel  mortgage.  It  was  executed  for 
the  purpose  of  securing  the  payment  of  defendant's  note  to  the  plaintiff, 
And  contained  a  condition  of  defeasance  if  the  note  should  be  paid  at  ma- 
turity.    The  stipulation  that  the  title  is  to  become  absolute  on  default  of 
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payment  will  not  change  the  character  of  the  instrument;  and  no  matter 
how  clearly  or  strongly  expressed,  nor  how  evident  the  intention  of  the 
parties  may  be  that  such  should  lye  the  case,  such  a  provision  is  held  in- 
effectual, as  oppressive  of  creditors,  and  contrary  to  the  policy  of  the  law. 
The  instrument  meets  all  the  requirements  of  a  mortgage.  The  consider* 
ation  for  its  execution  was  to  secure  the  note. 

A  conditional  sale  passes  the  title  to  the  property  to  the  vendee,  with  the 
reservation  or  condition  that  the  vendor  may  repurchase  the  same  at  a 
fixed  price  and  at  a  specified  time.  If  there  is  a  debt  as  the  consideration 
for  which  the  instrument  is  executed,  it  becomes  extinguished  by  the 
transaction.  The  delivery  of  the  possession  of  the  property  to  the  mort- 
gagee or  vendee  does  not  affect  the  question  of  the  character  of  the  in- 
strument. It  may  be  a  mortgage  accompanied  by  possession  of  the  thing 
mortgaged.  Lucketts  v.Townsend,  3  Texas,  119;  McCamant  v.  Rogers, 
80  Texas,  316.  It  clearly  appears  from  the  terms  of  the  instrument  itself 
that  it  was  a  mortgage,  and  it  was  error  to  leave  its  construction  to  the 

jury- 

The  instruction  requested  by  the  plaintiff  and  refused  by  the  court  waa 
substantially  the  law  of  the  case,  except  that  the  issue  of  the  payment  of 
the  note  should  have  been  submitted  to  the  jury,  and  if  the  jury  should 
have  found  that  it  had  not  been  paid,  the  amount  thereof  should  have 
been  set  off  against  the  amount  of  the  plaintiff's  recovery.  Damages  for 
the  use  of  the  horse  would  run  from  the  time  of  its  convei-sion  to  the 
trial,  and  its  value  would  ordinarily  be  what  it  was  at  the  time  of  the 
conversion,  but  if  the  evidence  should  show  an  increased  value  at  the 
time  of  trial,  it  would  be  proper  to  assess  value  at  that  time. 

It  is  contended  that  the  plaintiff  acquiesced  in  the  action  of  the  defend- 
ant in  treating  the  horse  as  his  own  property,  and  that  he  should  be 
estopped.  The  only  acquiescence  shown  by  the  evidence  was  delay  in 
bringing  suit  for  less  tlian  a  year.  It  appeared  from  the  plaintiff's  testi- 
mony that  ttie  defendant  had  written  him,  as  he  termed  it,  an  insulting 
letter,  which  was  probably  referred  to  by  the  defendant  when  he  stated, 
"  I  learned  he  was  telling  slanders  and  falsehoods  about  me  and  my  title 
to  the  horse,  and  I  wrote  to  him  about  it"  The  plaintiff  was  not  estopped 
by  his  delay  in  bringing  the  suit. 

It  was  not  necessary  that  the  plaintiff  should  tender  the  amount  of  the 
debt  as  a  condition  to  the  bringing  of  the  suit.  The  defendant  asserted 
a  claim  of  absolute  ownership  in  the  property,  which  has  been  held  to  dis- 
pense with  the  necessity  of  a  tender  of  the  money  before  suit.  Lucketts 
V.  Townsend,  3  Texas,  119;  Watts  v.  Johnson,  4  Texas,  317.  The  de- 
dendant  had  the  right,  however,  to  have  the  debt,  if  it  had  not  been  paid, 
set  off  against  any  recovery  the  plaintiff  may  have  been  entitled  to  against 
him.     The  doctrine  that  the  legal  title  vests  in  the  mortgagee  after  breach 
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•of  its  condition  does  not  obtain  in  this  State;  not  even  as  to  personal 
property.  A  mortgage  both  as  to  real  and  personal  estate  is  treated  as  a 
mere  security  for  the  debt  Hudson  v.  Wilkinson,  45  Texas,  444;  Wright 
V.  Henderson,  12  Texas,  43;  Duty  v.  Graham,  12  Texas,  427.  So  the 
plaintiff  could  bring  his  suit  as  for  a  conversion  of  the  property,  and  his 
remedy  is  not  in  the  nature  of  a  suit  by  bill  to  redeem. 

We  conclude  that  the  judgment  of  the  court  should  be  reversed  and 
the  cause  remanded,  and  so  report. 

Reversed  and  remanded. 

Adopted  June  7,  1892. 


J.  W.  Hopkins  v.  Warren  Cravey. 

No.  7412.  86    189 

1.  Public  Bead  Laid  Out  Through  Private  Property.— The  owner 
t)f  land  through  which  a  public  road  has  been  surveyed  is  entitled  to  an  IdJudo- 
tion  against  the  opeDiDg  up  of  such  road  until  adequate  compeDsatlon  be  made 
for  the  land  to  be  taken.  The  compliance  with  the  statute  by  making  the  neces- 
sary deposit  of  the  value  of  the  land,  will  be  ground  for  dissolving  such  injunc- 
tion, at  costs  of  the  county  or  road  overseer. 

2.  EBtablishing  Publio  Road  ~  Assessment  of  Damage.  ~  The 
county  commissioners  may  reduce  the  assessment  of  damages  reported  by  the 
jury  of  view,  and  by  them  allowed  the  owner  of  land  through  which  the  public 
road  is  established.    Sayles'  Civ.  Stats.,  art.  4372. 

3.  Delay  in  Opening  Public  Boad.—Damages  were  assessed  November, 
1888,  by  the  Commissioners  Court  in  favor  of  an  owner  of  land  through  which  a 
public  road  was  established.  A  road  overseer  was  appointed  and  ordered  to 
open  the  road  one  year  after.  In  December,  1889,  the  overseer  was  proceeding 
to  open  the  road  when  the  injunction  was  sued  out.  Subsequently  the  money 
allowed  the  owner  was  deposited  for  his  use.  Held,  that  the  right  to  proceed 
and  open  the  road  was  not  lost  by  such  delay. 

Appeal  from  Mills.     Tried  below  before  Hon.  W.  A.  Blackburn. 

Chodwin  &  Cleveland^  for  appellant. — 1.  Mills  County  had  no  right  or 
authority  to  deprive  appellant  of  his  property  without  having  first  paid 
or  secured  the  payment  of  the  damages  awarded  him.  The  paying  or 
securing  of  the  payment  of  the  damages  is  a  condition  precedent  to  its 
right  to  appropriate  the  land.  The  taking  of  the  property  and  payment 
therefor  should  be  concurrent  acts.  An  offer  to  pay  tbe  damages  sixteen 
months  after  the  property  was  condemned  comes  too  late;  and  after  the 
lapse  of  such  length  of  time,  and  after  suit  had  been  resorted  to,  appel- 
lant ought  not  be  required  to  accept  the  damage  and  surrender  his  prop- 
erty. Const.,  art.  1,  sec.  17;  Rev.  Stats.,  arts.  4372,  4373;  I^iiway  v. 
Ferris,  26  Texas,  588;  Acts  spec.  sess.  1884,  pp.  19-25,  63,  64. 
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2.  If  the  Commissioners  Court  deemed  the  damage  awarded  appellant 
by  the  jury  of  view  excessive,  it  should  have  discharged  the  jury  and  ap* 
pointed  another,  or  avoided  the  property  so  greatly  damaged.  It  had  no 
authority  to  reduce,  without  plaintiff's  knowledge  or  consent,  the  dam- 
ages awarded  him.  Rev.  Stats.,  lurts.  4S60-4B90;  Acts  spec.  sess.  1884,  pp. 
19-24,  63,  64;  Acts  1885,  p.  92. 

COLLARD,  Judge,  Section  A. — J.  W.  Hopkins,  appellant,  brought  this 
suit  the  4th  day  of  December,  1889,  against  Warren  Cravey,  appellee,  by 
petition  for  injunction  to  restrain  Cravey,  as  road  ovei'seer,  from  open- 
ing a  road  through  plaintiff's  farm  and  premises. 

The  grounds  upon  which  the  injunction  was  sought  are,  that  the  jury 
of  view  appointed  by  the  Commissioners  Court  to  lay  out  and  define  the 
road  had  allowed  plaintiff  $225  damages  for  right  of  way  across  his  land, 
and  that  their  report  was  adopted  by  the  Commissioners  Court  of  Mills 
County,  Texas,  at  its  November  Term,  1888,  except  as  to  the  amount  of 
damages  allowed  appellant,  which  it,  without  his  knowledge  or  consent, 
reduced  to  $75.  That  the  action  of  this  court  in  reducing  his  damages 
was  void.  That  at  the  November  Term,  1889,  said  court  appointed  War- 
ren Cravey  overseer  of  said  road,  and  directed  him  to  open  the  same, 
which  he  was  proceeding  to  do  when  enjoined.  That  at  the  time  the  re- 
port of  the  jury  of  view  was  approved,  and  at  the  time  the  road  was 
ordered  opened,  appellant  had  not  been  paid  the  damages  awarded  him 
by  the  Commissioners  Court,  nor  had  either  sum  been  deposited  or 
secured  by  deposit,  as  required  by  law. 

Appellee  filed  his  answer  on  the  20th  day  of  March,  1890,  and  which 
contained  a  general  demurrer,  a  general  denial,  and  a  special  plea,  alleg- 
ing that  on  the  9th  day  of  March,  1890,  the  sum  of  $75  had  been  de- 
posited to  the  credit  of  appellant  by  the  county  treasurer,  and  appellant 
notified  thereof,  and  on  that  ground  asking  dissolution  of  the  injunction. 

On  trial  before  the  court  without  a  jury  the  injunction  was  dissolved, 
but  inasmuch  as  the  law  regulating  the  opening  of  roads  was  complied 
with  after  suit,  and  as  plaintiff  had  a  good  cause  of  action  at  the  time 
suit  was  filed,  the  costs  were  adjudged  against  the  defendant. 

Plaintiff  appealed,  and  assigns  as  error  the  decree  dissolving  the  in- 
junction, and  the  holding  that  subsequent  to  the  granting  of  the  injunc- 
tion the  law  with  regard  to  opening  roads  had  been  complied  with,  and 
that  only  such  subsequent  compliance  entitled  defendant  to  a  dissolution 
of  the  injunction. 

The  jury  assessed  the  damages  at  $225,  as  alleged,  and  the  Commis- 
sioners Court  reduced  the  amount  to  $75,  declaring  that  the  amount 
assessed  was  excessive,  and  ordered  that  the  clerk  issue  warrant  to  Hop- 
kins for  the  $75  against  the  road  and  bridge  fund.     On  the  16th  of  May, 
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1889,  after  foregoing  orders,  the  Commissioners  Court  passed  an  order  re- 
quiring $75  to  be  placed  with  the  county  treasurer,  subject  to  the  order 
of  Hopkins,  as  damages  on  account  of  the  road,  and  the  clerk  was  again 
ordered  to  issue  warrant  on  the  road  and  bridge  fund.  On  November 
16,  1889,  the  court  appointed  defendant  Cravey  overseer  of  the  road  in 
question,  and  ordered  him  to  open  the  road  through  plaintiff's  land  as 
reviewed. 

The  clerk  failed  to  issue  warrant.  In  the  fall  of  1889,  including  No> 
vember  16,  there  was  no  money  belonging  to  the  road  and  bridge  fund  in 
the  U'easury  of  the  county,  but  since  January  1,  1890,  there  has  not  been 
less  than  $500  of  such  fund  on  hand. 

On  the  7th  day  of  March,  1890,  after  this  suit  was  brought,  the  treas- 
urer of  the  county  mailed  to  Hopkins  the  following  notice:  "  The  law 
makes  it  my  duty  to  notify  you  that  the  sum  of  $75  was  ordered  deposited 
subject  to  your  order,  to  pay  damages  allowed  you  by  the  Commissioners 
Court  for  running  the  Goldthwaite  and  Brownwood  road  across  your 
land." 

The  treasurer  had  separated  the  amount  of  $75  from  other  money  in 
his  hands,  placed  it  in  an  envelope,  and  marked  Hopkins*  name  on  it  as 
a  deposit  for  him. 

The  Commissioners  Court  is  authorized  by  statute  to  order  the  opening 
of  a  road  after  survey  and  report  of  the  jury  of  view;  "  but,'*  the  act 
reads,  **  the  court  shall  first  order  the  payment  of  the  damages  assessed, 
if  any,  by  the  commissioners  of  view,  to  be  made  to  the  owner  of  the  land, 
out  of  the  county  treasury,  and  the  county  treasurer  shall  have  paid  the 
same  or  secured  its  payment  by  a  special  deposit  of  the  amount  in  his 
office  subject  to  the  order  of  such  owner,  and  shall  notify  such  owner  by 
mail  or  otherwise  of  such  deposit."     Sayles'  Civ.  Stats.,  art.  4373. 

It  is  contended  by  appellant,  that  he  was  not  notified  by  the  foregoing 
notice  of  the  deposit,  and  therefore  the  law  was  not  complied  with.  It 
was  not  a  technical  compliance  with  the  statute,  but  if  it  was  not  sufldcient 
to  give  plaintiff  the  required  information  (which  we  do  not  hold)  it  would 
be  immaterial,  as  he  was  fully  advised  of  the  fact  before  trial  by  the  plead- 
ings of  the  defendant  in  the  cause.  All  that  plaintiff  could  reasonably 
demand  would  be  actual  notice  of  the  fact.  With  such  knowledge  that 
the  law  had  been  fully  complied  with,  and  that  the  amount  of  damages 
was  deposited  with  the  treasurer  subject  to  his  order,  he  could  not  insist 
on  the  court  sustaining  his  injunction  on  final  hearing. 

The  attitude  of  the  case  at  the  time  the  writ  was  granted,  and  until  the 
deposit  was  made,  warranted  the  injunction.  Plaintiff's  land  could  not, 
without  his  consent,  be  applied  to  public  use  without  adequate  compensa- 
tion (Bill  of  Rights,  section  17);  but  the  law  having  been  fully  complied 
with  as  to  compensation  pending  the  suit,  it  was  proper  to  dissolve  the 
injunction,  simply  because  the  right  to  the  injunction  and  the  ground 
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upon  which  it  had  been  issued  did  not  exist  at  the  time  of  trial.  In  such 
case,  all  that  plaintiff  was  entitled  to  was  his  costs,  which  were  awarded 
him  by  the  judgment  of  the  court. 

Had  plaintiff,  after  notification  by  defendant's  pleading,  offered  to  re- 
ceive the  compensation  allowed,  and  the  treasurer  refused  it,  the  injunc- 
tion should  have  b^n  perpetuated,  at  least  so  long  as  the  refusal  was 
persisted  in. 

We  do  not  agree  with  appellant's  proposition,  that  he  was  entitled  to 
the  damages  accorded  him  by  the  commissioners  of  view,  and  that  the 
Commissioners  Court  could  not  reduce  the  amount.  On  this  subject  the 
statute  provides,  that ''  if  the  Commissioners  Court  shall  approve  of  the 
report  [of  the  jury  of  view],  and  order  such  road  opened,  they  shall  con- 
sider the  assessment  of  damages  by  the  jury  and  the  claimant's  statement 
thei*eof,  and  allow  to  such  owner  just  damages  and  adequate  compensa- 
tion for  the  land  taken."     Sayles'  Civ.  Stats.,  art.  4372. 

Under  this  statute,  the  Commissioners  Court  evidently  had  the  power 
to  fix  the  amount  of  compensation,  notwithstanding  the  report  of  the  jury. 
It  is  also  provided  in  the  same  section  of  the  statute,  that  "  if  the  owner  of 
the  land  is  not  satisfied  with  the  assessment  by  the  Oommissioners  Court  he 
may  appeal,"  etc.     Plaintiff  did  not  appeal. 

The  tribunal  established  by  the  Constitution  to  try  the  question  of  com- 
pensation having  done  so,  its  judgment  is  final,  there  being  no  appeal, 
and  it  can  not  be  attacked  in  this  coRateral  suit.     Const.,  art.  5,  sec.  18. 

Appellant  cojitends  that  the  county  failed  for  a  period  of  sixteen  months 
from  the  date  of  condemnation  to  pay  plaintiff  the  damages,  or  secure 
payment  by  dei)osit,  as  required  by  law,  and  thereby  lost  its  right,  if  it 
liad  any,  under  the  condemnation  proceedings.  The  damages  were  as- 
sessed by  the  court  November  16,  1888;  on  May  16,  1889,  the  court  or- 
dered the  $75  to  be  deposited  with  the  treasurer  as  compensation  to 
plaintiff.  On  NovembcF  16,  1889,  the  overseer  was  appointed  and  or- 
dered to  open  the  road,  which  he  was  proceeding  to  do  when,  on  the  4th 
of  December,  1889,  this  injunction  suit  was  brought. 

We  do  not  think  the  evidence  indicates  any  abandonment  by  the  county 
of  the  order  or  the  right  to  proceed  thereunder  to  open  the  road,  nor 
do  we  know  of  any  principle  of  law  that  would  lose  to  the  county  the 
right  to  so  proceed,  by  the  lapse  of  time  intervening  between  the  original 
order  and  the  ultimate  compliance  with  the  law.  The  cases  of  Stewart 
V.  Baltimore,  7  Maryland,  500,  and  Philadelphia  v.  Dickson,  88  Penn- 
sylvania, 247,  if  cited  by  appellant  on  this  proposition,  do  not  establish 
it.  No  inference  that  there  was  a  waiver  or  abandonment  of  the  county's 
rights  under  the  order  can  be  legitimately  drawn  from  the  evidence;  but 
on  the  contrary,  it  seems  from  the  subsequent  ordei'S  and  the  resistance  to 
the  suit,  that  the  right  to  open  the  road  would  be  insisted  upon  by  the 
county. 
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We  do  not  think  any  of  the  assignments  of  error  or  propositions  made 
thereunder  can  be  sustained,  but  that  the  Judgment  of  the  lower  court 
was  in  all  things  correct,  and  should  be  affirmed. 

Adopted  June  7,  1892. 


John  L.  and  Addie  Warren  v.  Marberry  A  Son. 
No.  7413. 

1.  Appeal  Bond  in  Justice  Ck>urt— Description  of  Judgment.^In  i  ^5  ]os; 
an  appeal  from  a  Judgment  in  a  Justice  Court  the  bond  is  suffleient,  the  statute  in  I.^LHlf . 
other  things  being  followed,  if  the  description  of  the  Judgment  as  given  in  the 

bond  is  full  enough  to  identify  it  as  that  appealed  from,  although  in  some  re- 
spects the  bond  may  misdescribe  it.  The  bond  in  this  case  gives  the  number 
and  title  of  the  case  as  stated  in  the  transcript  from  the  Justice  Court,  and  cor^ 
rectly  names  the  court  rendering  the  Judgment.  Held^  error  in  the  District 
Court  to  dismiss  the  appeal  on  the  ground  that  the  bond  did  not  sufficiently  de- 
scribe the  judgment  appealed  from. 

2.  Same— Ca49es  Discussed  and  Adhered  to.— Hemdon  v.  Bremond, 
17  Texas,  434;  Hodde  v.  Susan,  63  Texas,  309;  Christian  v.  Crawford, 60  Texas, 
45;  Railway  v.  Stanley,  76  Texas,  419;  MUls  v.  Hackett,  1  White  &  Willson's 
Civil  Cases,  section  439;  Button  v.  Norton,  1  White  &  WlUson's  Civil  Cases, 
section  368;  Nelson  v.  Baird,!  White  &  WUlson's  Civil  Cases,  section  1236;  Aus- 
tin V.  McMahan,2  Willson's  Civil  Cases,  section  439;  Parsons  v.  Crawford,  2 
Will8on*8  Civil  Cases,  section  669;  Laird  v.  Freiberg,  Klein  &  Co.,  2  Wlllson's 
Civil  Cases,  section  111 ;  Moses  v.  Clements,  3  WiUson's  Civil  Cases,  section  171, 
discussed  and  adhered  to. 

Appeal  from  Stephens.     Tried  below  before  Hon.  T.  H.  Conner, 

This  is  a  suit  of  trial  of  the  riglit  of  property  under  the  statute,  insti- 
tuted in  the  Justice  Court  by  appellants  as  claimants  of  the  property,  and 
against  appellees,  who  levied  a  writ  of  attachment  upon  the  property  in  con-* 
trovei-sy  for  the  debt  of  defendant  P.  S.  Taylor.  Tlie  appellees  recovered 
judgment,  and  the  claimants  appealed  to  tlie  County  Court.  The  judge 
thereof  being  disqualified ,  the  case  was  transferred  to  the  District  Court. 

The  appeal  was  dismissed  in  the  District  Court,  because,  as  the  judg- 
ment recites,  the  "appeal  bond  is  wholly  insufficient" 

The  judgment  appealed  from  is  as  follows: 

^^ Marberry  &  Son y  plaintiffs^  v.  J.  L.  Warren  and  Addie  Warren^  defend- 
ants.— No.  12. — Suit  upon  claimants*  bond  to  try  the  rights  of  property. 
Filed  13th  day  of  May,  1887.  Citation  issued  the  2d  day  of  September, 
1887,  to  Mrs.  Addie  Warren,  to  which  she  was  made  a  party  to  the  suit, 
retnmable  to  the  September  Term,  A.  D.  1887,  and  placed  in  the  hands 
of  J.  S.  Stokes.  Returned  'executed  the  5th  day  of  September,  1887.' 
Vol.LXXXV.Sup.— 13 
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"This  day  came  the  parties  by  their  attorneys,  and  an  issue  having 
been  filed  in  writing  under  the  direction  of  the  court,  and  a  jury  of  good 
and  lawful  men,  to-wit,  E.  Crudgington  and  five  others,  who,  after  be- 
ing duly  elected,  empanelled,  and  sworn,  after  hearing  the  evidence  and 
argument,  returned  into  court  the  following  verdict,  to*wit:  *  We,  the 
jury,  find  that  the  cattle  mentioned  in  the  writ  of  attachment  in  thi& 
cause  is  subject  to  said  attachment,  and  we  find  for  the  plaintiffs. 

"  '  E.  Crudgington,  Foreman.' 

"And  it  appearing  to  the  court  that  the  plaintiffs  had  a  legal  subsisting 
debt  against  P.  S.  Taylor,  upon  which  a  writ  of  attachment  was  issued 
out  of  the  Justice  Court  of  Stephens  County,  Texas,  on  the  7th  day  of 
May,  1887,  and  was  by  J.  S.  Stokes,  constable  of  said  precinct,  executed 
on  the  7th  day  of  May,  1887,  by  levying  the  same  on  17  head  of  cattle, 
branded  ILO,  as  the  property  of  P.  S.  Taylor,  which  were  by  said  eon 
stable  valued  at  $170,  and  which  said  cattle  were  claimed  by  J.  L.  War- 
ren, and  claimant's  bond  was  filed  on  the  13th  of  May,  1887,  by  J.  L. 
Warren,  J.  P.  Taylor,  and  P.  S.  Taylor,  which  said  bond  was,  upon  mo- 
tion of  plaintiff,  declared  by  the  court,  on  the  26th  day  of  September, 
1887,  to  be  insufficient  and  void;  whereupon  defendant  J.  L.  Warren,  on 
the  26th  day  of  September,  1887,  filed  a  new  claimant's  bond  in  lieu 
thereof,  signed  by  J.  L.  Warren  as  principal,  and  J.  M.  Cook  and  B.  S. 
Snelling  as  sureties  thereon;  it  further  appearing  to  the  court  that  judg- 
ment has  been  rendered  in  Justice  Court  of  Precinct  No.  1,  Stephens 
County,  Texas,  on  the  30th  day  of  May,  1887,  against  the  said  P.  S. 
Taylor,  and  in  favor  of  plaintiffs,  for  the  sum  of  $112.50  principal,  and  in- 
terest thereon  at  the  rate  of  12  per  cent  per  annum,  with  all  costs  therein 
incurred,  with  a  foreclosure  of  said  attachment  lien,  subject  to  the  trial 
of  the  right  of  property,  to-wit,  17  head  of  cattle;  and  it  further  appear- 
ing to  the  court  that  J.  L.  Warren,  defendant  or  claimant,  having  wholly 
failed  to  establish  his  right  to  the  property  or  cattle  heretofore  claimed 
and  described  in  said  bond,  to-wit,  17  head  of  cattle  branded  ILO,  the 
court  therefore  gives  judgment  against  all  the  obligors  on  claimant's 
bond  for  $112.50,  and  $6.75  interest  thereon  since  the  rendition  of  said 
judgment,  and  the  further  sum  of  $11.92,  being  10  per  cent  damages  on 
the  principal  and  interest  due  plaintiffs  on  said  judgment. 

'*  It  is  therefore  considered  by  the  court,  tliat  the  plaintiffs,  Marberry 
&  Son,  recover  of  the  defendants,  J.  L.  Warren  and  Mrs.  Addie  Warren, 
principals,  and  J.  M.  Cook  and  B.  S.  Snelling  as  sureties  on  claimants' 
bond,  in  the  full  sum  of  $131.17,  being  the  amount  of  plaintiffs'  judg- 
ment and  interest  due,  have  10  per  cent  damages,  and  that  this  judgment 
bear  interest  at  the  rate  of  8  per  cent  per  annum ;  and  it  is  further  or- 
dered by  the  court,  that  the  defendants  pay  all  costs  of  this  suit,  together 
with  all  cost  in  the  original  suit  of  Marberry  <fe  Son  against  P.  S.  Taylot, 
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and  that  execution  issue  for  judgment  and  cost  as  the  law  directs  in  such 
cases. 

*'  Whereupon  defendants*  attorneys  make  motion  for  a  new  trial,  which 
is  overruled  by  the  court;  whereupon  defendants'  attorneys  give  notice 
of  appeal.     Appeal  bond  filed  on  the  8th  day  of  February,  1888. 

'*E.  W.  BOYETT, 

''Justice  of  the  Peace,  Precinct  No.  1,  Stephens  County,  Texas." 
The  following  endorsement  on  said  transcript: 

"No.  12.  Transcript  of  judgment  from  Justice  Court.  Marberry  & 
Son  V.  J.  L.  Warren,  Mrs.  Addie  Warren,  J.  M.  Cook,  and  B.  S.  SnelUng." 

COPY  OF  APPEAL  BOND. 

^^ Marberry  &  Son  v.  J.  L.  Warren^  Mrs,  Addie  Warren. — In  Justice  Court, 
Precinct  No.  1,  Stephens.  County,  Texas.  No.  12. — Whereas,  on  the 
30th  day  of  January,  1888,  before  E.  W.  Boyett,  a  justice  of  the  peace 
in  the  county  of  Stephens,  State  of  Texas,  Marberry  &  Son  recovered  a 
judgment  against  J.  L.  Warren  and  Mrs.  Addie  Warren  for  the  sum  of 
$112.50,  besides  costs  of  suit,  from  which  judgment  the  said  J.  L.  War- 
ren and  Mrs.  Addie  Warren  have  appealed  to  the  County  Court  of  Steph- 
ens County:  Now,  therefore,  we,  J.  L.  Warren  and  Mrs.  Addie  Warren 
as  principals,  and  J.  A.  Warren,  J.  D.  Warren,  W.  L.  Warren,  and  Ben 
S.  Snelling  as  sureties,  acknowledge  ourselves  bound  to  pay  unto  the 
said  Marberry  &  Son  the  sum  of  $735,  conditioned  that  the  said  J.  L. 
Warren  and  Mrs.  Addie  Warren  shall  prosecute  their  said  appeal  to  ef- 
fect, and  shall  pay  off  and  satisfy  the  judgment  which  may  be  rendered 
against  them  on  such  appeal.  Witness  our  hands,  this  the  8th  day  of 
February,  1888.  "J.  L.  Warren, 

"  Mrs.  Addie  Warren, 
"J.  A.  Warren, 
*' J.  D.  Warren, 
*'  W.  L.  Warren, 
*'  Ben  S.  Snelling. 
"Approved: 

"E.  W.  Boyett,  J.  P.  Prec.  No.  1,  Stephens  County.'' 
Indoi'sed  on  the  foregoing  bond: 

*'  No.  12.  Marberry  <fe  Son  v.  J.  L.  Warren  and  Addie  Warren. 
Claimants'  replevy  bond.     Filed  September  26,  1887. 

"E.  W.  Boyett,  J.  P." 
[This  statement  accompanied  the  opinion.] 

W.  P.  Sebastian^  for  appellants. — 1.  The  motion  to  dismiss  the  appeal 
should  have  been  overruled,  because  there  is  no  misdescription  of  the 
judgment  appealed  from  in  the  appeal  bond,  "  but  only  perhaps  not  so 
full  and  particular  a  description  as  might  have  been  given  of  its  contents." 
Austin  V.  McMahan,  2  Wills.  C.  C,  sec.  429;  Moses  v.  Clements,  3  Will- 
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son's  C.  C,  sec.  171;  Anderson  v.  Beaty,  3  Willson's  C.  C,  sec.  260; 
Herndon  v.  Bremond,  17  Texas,  432;  Hodde  v.  Susan,  63  Texas,  307. 

2.  An  appeal  bond  is  suflScient  if  it  appears  prima  facie  to  have  been 
given  to  secure  an  appeal  from  a  judgment  which  the  justice  certifies  to 
the  appellate  court  in  the  transcript  of  the  proceedings  had  before  him 
and  is  conditioned  as  the  law  requires.  Dutton  v.  Norton,  1  W.  &  W. 
C.  C,  sec.  358;  Habb  v.  Johnson  <fe  Co.,  1  W.  <fe  W.  C.  C,  sec.  625; 
Nelson  v.  Baird,  1  W.  &  W.  C.  C,  sec.  1236;  Worley  v.  Hudson,  2  Will- 
son's  C.  C,  sec.  26;  Parsons  v.  Crawford,  2  Willson's  C.  C,  sec.  669; 
Moses  V.  Clements,  3  Willson's  C.  C,  sec.  171;  Christian  v.  Crawford, 
60  Texas,  45  Anderson  v.  Beaty,  3  Willson's  C.  C,  sec.  260. 

Wm,  Veale  &  Son,  C.  T.  Barker,  and  J.  W.  Crudgington^  for  appellees, 
cited:  Newbauer  <fe  Bro.  v.  Joseph,  1  W.  &  W.  C.  C,  sec.  86;  Damron 
V.  Railway,  1  W.  <fe  W.  C.  C,  sec.  383;  Morris  v.  Edwards,  1  W.  &  W. 
C.  C,  sec.  525;  Gibson  v,  Giles,  2  Willson's  C.  C,  sec.  402. 

FISHER,  Judge,  Section  B. — ^The  court  below  held  the  appeal  bond 
insufficient,  because  it  failed  to  describe,  and  misdescribed,  the  judgment 
appealed  from.  Appellants'  only  assignment  of  error  contends  that  the 
bond  was  not  subject  to  these  objections. 

The  judgment  was  rendered  against  the  appellants  and  the  sureties  on 
their  claim  bond.  The  appellants  only  appeal.  The  appeal  bond,  in 
naming  the  parties  against  whom  the  judgment  was  rendered,  does  not 
mention  the  sureties,  but  simply  states  that  it  was  rendered  against  the 
appellants  J.  L.  Warren  and  Addie  Warren.  The  judgment  recovered 
against  the  appellants  and  their  sureties  on  their  claim  bond  is  for  the 
sum  of  $131.17.  The  appeal  bond  states  the  amount  of  judgment  re- 
covered to  be  the  sum  of  $112.50. 

It  does  not  appear  from  the  face  of  the  judgment  upon  what  day  it  was 
rendered.  The  appeal  bond  states  it  was  rendered  on  the  30th  day  of 
January,  1888.  Looking  to  the  file  mark  upon  the  verdict  of  the  jury, 
it  appears  that  it  was  returned  and  filed  in  the  Justice  Court  on  the  30th 
day  of  January,  1888.  The  bond  correctly  states  the  number  of  the  case, 
and  also  correctly  states  the  style  of  the  cause  and  the  court  in  which  the 
judgment  was  rendered.  If  we  can  regard  that  the  judgment  was  ren- 
dered upon  the  same  day  that  the  verdict  was  returned  and  filed,  then 
the  bond  gives  the  proper  date  of  the  judgment. 

The  facts  relied  upon  as  misdescription  and  want  of  description  of  the 
judgment  have  been  in  several  cases  passed  upon  by  this  court  and  the 
Court  of  Appeals.  In  Herndon  v.  Bremond,  17  Texas,  434,  the  judg- 
ment was  rendered  against  John  H.  Herndon,  John  T.  Cleveland,  and 
John  Burleson.  The  judgment  was  described  in  the  appeal  bond  as  only 
against  John  H.  Herndon  and  John  T.  Cleveland.     In  the  opinion  the 
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court  say:  ^^  The  bond  identifies  the  case  by  its  title  and  number  on  the 
docket,  and  describes  the  judgment  accurately  in  so  far  as  it  afifects  the 
appellant.  There  is  no  misdescription  of  the  judgment,  but  only  not  so 
full  and  particular  description  as  might  have  been  given  of  its  contents. 
But  the  mere  omission  in  th^  bond  of  a  full  and  particular  description  of 
the  judgment  in  every  particular,  if  it  be  sufficiently  described  to  identify 
it,  has  not  been  held  a  ground  for  dismissing  the  appeal.  It  is  to  be  ob- 
served that  John  H.  Herndon  alone  appeals." 

The  case  of  Hodde  v.  Susan,  63  Texas,  309,  is  much  like  this  case. 
There  the  claimant  sought  to  recover  certain  property  levied  upon'.  The 
judgment  as  rendered  was  against  the  claimant  John  Susan,  that  he  re- 
turn the  property  to  the  officer  who  made  the  levy,  and  that  the  plaintiffs 
recover  of  the  claimant  Susan,  and  G.  W.  Foster,  W.  W.  Bethany,  John 
W.  Lott,  and  Isaac  Lewis,  sureties  on  his  claim  bond,  the  sum  of  $11.94, 
10  per  cent  damages  on  the  amount  claimed,  and  costs  of  suit.  The  bond 
described  the  judgment  as  against  John  Susan  only,  and  that  he  return 
the  property,  valued  at  $200,  and  for  $11.94  damages  and  costs.  The 
bond  described  the  case  by  its  title  and  number.  Chief  Justice  Willie,  in 
delivering  the  opinion,  says:  '*  The  judgment  of  the  justice  was  rendered 
against  Susan  for  a  return  of  the  property'  levied  on  and  claimed  by  him, 
and  was  also  a  judgment  against  him  for  $11.94  damages.  The  latter 
part  of  the  judgment  was  rendered  also  against  the  sureties  on  his  claim 
hond.  Susan  alone  appeals  from  the  judgment.  The  case  appealed  from 
is  described  in  the  appeal  bond  by  its  title  and  number,  and  Is  otherwise 
identified.  Under  a  state  of  circumstances  similar  to  those  now  presented 
to  us,  this  court,  in  the  case  of  Herndon  v.  Bremond,  17  Texas,  432,  held 
the  appeal  bond  sufficient.  The  effect  of  that  decision  is,  that  when  the 
case  is  identified  by  its  number  and  title  on  the  docket,  and  the  judgment 
accurately  described,  so  far  as  it  affects  the  appellant,  a  defect  as  here  com- 
plained of  is  not  a  misdescription  of  the  judgment,  but  only  not  so  full 
and  particular  a  description  as  might  have  been  given  of  its  contents." 

In  Austin  v.  McMahon,  2  Willson's  Civil  Cases,  section  429,  judgment 
was  rendered  for  a  certain  mare  or  her  value  at  $75,  and  also  for  $34 
damages.  The  appeal  bond,  in  describing  the  judgment,  said  nothing 
about  the  mare.  It  was  held  that  the  judgment  was  not  misdescribed, 
but  was  not  so  full  a  description  as  might  have  been  given,  and  that  it 
described  the  judgment  with  sufficient  accuracy  to  identify  it.  To  the 
same  effect  are  the  cases  of  Moses  v.  Clements,  3  Willson's  Civil  Cases, 
section  171;  Mills  v.  Hackett,  1  White  <fe  Willson's  Civil  Cases,  section 
846;  Dutton  v.  Norton,  1  White  &  Willson's  Civil  Cases,  section  358. 

In  Christian  v.  Crawford,  60  Texas,  45,  in  passing  upon  the  sufficiency 
of  an  appeal  bond  that  did  not  state  the  amount  of  the  judgment,  the 
court  say:  "  The  statutes  for  an  appeal  from  Justice  Court  do  not  make 
it  necessary  for  the  bond  to  show  the  amount  of  the  judgment.     *     *     * 
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It  is  suflScient  thai  the  appeal  bond  appears  prima  facie  to  be  given  to  se- 
cure  an  appeal  from  the  judgment  which  the  justice  certifies  to  the  appel- 
late court  in  the  transcript  of  the  proceedings  had  before  him,  and  is 
conditioned  according  to  the  statute.  It  is  only  essential  that  it  should 
appear  that  the  appeal  bond  applies  to  the  judgment  appealed  from." 

In  Nelson  v.  Baird,  1  White  &  Willson's  Civil  Cases,  section  1236,  the 
judgment  appealed  from  was  for  $264.  The  appeal  bond  described  it  as 
a  judgment  for  $260,  but  otherwise  correctly  described  it.  The  bond 
was  held  sufficient. 

In  Laird  v.  Freiberg,  Klein  &  Co.,  2  Willson's  Civil  Cases,  section  111, 
the  judgment  was  for  $61.91,  while  the  bond  described  it  as  a  judgment 
for  $61.90.     The  bond  was  held  sufficient. 

In  Parsons  v.  Crawford,  2  Willson's  Civil  Cases,  section  669,  the  bond 
described  tlie  judgment  as  follows:  "  On  the  24th  day  of  November, 
1883,  in  Justice  Court  of  said  county,  precinct  number  7,  M.  Meyers,  J. 
P.,  presiding,  R  O.  Crawford,  plaintiff,  recovered  judgment  against  G. 
W.  Parsons  and  James  Grunnett,  defendants,  upon  account  for  $150  for 
trespass  to  property,"  etc.  The  court  say:  ''Considering  the  bond  in 
connection  with  the  justice's  transcript,  we  find  they  correspond  in  every 
particular,  except  the  bond  omits  to  state  the  amount  of  the  judgment, 
which  was  $100.  It  states  the  amount  and  nature  of  plaintiff's  demand, 
that  is,  an  account  for  $150,  and  date  of  filing  of  said  account.  It  states 
correctly  the  names  of  the  parties,  the  date  of  the  judgment,  and  the  court 
in  which  it  was  rendered.  There  is  no  difficulty  or  uncertainty  in  iden- 
tifying the  judgment  described  in  the  bond  as  the  same  set  out  in  the 
justice's  transcript  It  was  unnecessary  that  the  bond  should  state  the 
amount  of  the  judgment  when  it  otherwise  described  it  with  reasonable 
certainty." 

In  Railway  v.  Stanley,  76  Texas,  419,  the  appeal  bond  described  the 
judgment  correctly,  except  that  the  date  it  was  rendered  was  given  as 
the  first  of  December  instead  of  the  27th  day  of  November,  which  was 
the  true  date  of  the  judgment.  The  court  say:  "  The  date  of  the  judg- 
ment is  one  of  the  most  important  features  by  which  it  can  be  identified. 
The  same  judgment  can  not  have  two  dates.  *  ♦  ♦  But  it  has  been 
held,  that  it  is  not  necessary  that  the  date  should  be  stated,  and  the  sole 
purpose  it  can  serve  is  to  aid  in  identifying  the  judgment  appealed  from. 
*  *  *  It  is  possible  that  in  the  same  court  two  judgments  may  have 
been  rendered  between  the  same  parties  to  the  same  effect  and  for  the  same 
amount,  even  on  the  same  day;  but  if  the  officer  has  done  his  duty  in 
numbering  his  cases  ujx^n  the  docket,  it  is  impossible  that  there  could  be 
two  with  the  same  number.  The  date  is  not  so  determinate  an  element 
of  description  as  the  number  of  the  case.  It  is  a  false  idea  that  there  is 
any  particular  sanctity  about  the  date  of  the  judgment.  Being  relieved 
of  this  idea,  we  think  there  should  be  no  difficulty  in  concluding  that  the 
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iQisrecital  of  its  date  in  an  appeal  bond  should  not  necessarily  be  held 
fatal  to  it.  Like  any  other  misrecitai,  it  should  be  disregarded,  provided 
the  otlier  elements  of  the  description  show  with  reasonable  certainty  that 
it  can  be  no  other  than  the  judgment  appealed  from."  To  the  same  effect 
is  the  case  of  £d wards  v.  Allen,  17  Southwestern  Reporter,  1077. 

These  cases  lay  down  the  rule,  that  the  appeal  bond  is  sufficient  if  the 
description  of  the  judgment  as  stated  in  the  bond  is  accurate  enough  to 
identify  it  as  the  judgment  appealed  from,  although  the  bond  may  in  some 
respects  misdescribe  it,  or  fail  to  accurately  describe  it  The  bond  in  this 
case  gives  the  same  number  and  title  of  the  case  as  stated  in  transcript 
from  the  Justice  Court,  and  correctly  names  the  court  that  rendei*ed  the 
judgment.  The  presumption  is  that  the  justice  of  the  peace  gave  the  cor- 
rect number  and  style  of  the  case  as  it  appears  on  his  docket,  and  that  the 
case  was  correctly  styled  and  numbered  on  the  docket. 

The  law  only  permits  one  final  judgment  to  be  rendered  in  a  cause,  un- 
less it  be  a  case  in  which  a  severance  is  permissible.  This  is  not  such  a 
case.  This  being  true,  we  do  not  see  how  it  is  possible  for  two  judgments 
to  be  rendered  in  a  cause  that  bear  the  same  style  and  number.  It  would 
be  an  unwarrantable  assumption,  that  the  Justice  Ck>urt  had  upon  its 
docket  two  cases  in  which  the  same  parties  'plaintiff  and  defendant  were 
engaged,  and  each  case  bearing  the  same  number.  The  law  requires  the 
number  of  the  case  to  be  stated,  and  that  each  cause  should  be  numbered 
different  from  another;  this  for  the  purpose  of  identifying  and  distinguish- 
ing it  from  other  cases.  It  is  a  fair  presumption  that  the  justice  of  tlie 
peace  correctly  performed  this  duty,  and  did  not  violate  the  law  by  num- 
bering two  cases  alike. 

It  is  possible  for  a  case  to  occur  in  which  the  description  of  the  judg^ 
ment  as  given  in  the  bond  is  so  widely  variant  from  the  judgment  as 
rendered,  that  it  would  impress  one  with  the  belief  that  the  number,  al- 
though it  corresponds  with  that  of  the  judgment,  was  a  mistake  in  the 
officer  in  preparing  his  transcript  or  numbering  the  cause.  In  such  a  case 
the  number  should  be  disregarded,  and  should  not  be  considered  of  first 
importance  in  identifying  the  judgment.  But  such  is  not  this  case.  Here 
we  have  other  facts  that  aid  in  the  description. 

We  think  the  appeal  bond  sufficiently  identifies  the  judgment,  and  con- 
clude that  the  judgment  should  be  reversed  and  the  cause  remanded. 

Bevei'sed  and  remanded. 

Adopted  June  7,  1892. 
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P.  H.  Groesbeeck  et  al.  v.  M.  S.  Crow. 
No.  7404. 

1.  Power  to  Sell  Under  Trust  Deed  Exists  While  Any  of  the 
Debt  is  nnpaid.~A  trustee  with  power  to  sell  can  act  under  the  power  so 
long  as  any  part  of  the  debt  secured  by  the  trust  remains. 

2.  Leffal  Title— Trespass  to  Try  Title.— In  this  case  the  pleadings  were 
simply  the  statutory  form  in  trespass  to  try  title.  No  facts  calling  for  equitable 
relief  were  alleged  by  either  party.  In  such  state  of  the  pleadings  the  holder  of 
the  legal  title  is  entitled  to  recover,  notwithstanding  facts  which  if  pleaded 
would  have  required  equitable  adjustment  otherwise. 

3.  Equities— Credits— Practice.— Facts  tended  to  show  that  the  trustee 
bad  misapplied  money  which  came  to  his  hands  for  payment  upon  the  note  se- 
cured by  the  deed  constituting  him  a  trustee:  also  that  other  and  sufficient  secu- 
rities had  been  released  by  the  trustee  and  holder  of  the  note,  which  in  equity 
would  have  operated  as  a  release  of  the  property  in  hands  of  the  trustee.  These 
facts  could  not  be  considered  under  the  plcuulings.  But  this  judgment  should 
not  bar  a  suit  in  which  equitable  relief  may  be  had  upon  the  facts  when  pleaded. 

Appeal  from  Erath.     Tried  below  before  Hon.  C.  K.  Bell. 

J.  H,  McLeary,  for  appellant.  —  1.  The  court  erred  in  rendering  judg- 
ment for  the  defendant  upon  the  ground  that  the  plaintififs'  cause  of 
action  could  not  be  maintained  in  the  form  of  trespass  to  try  title.  Mc- 
Sween  v.  Yett,  60  Texas,  184;  McDonnell  v.  Horell,  Posey's  U.  C,  685; 
Pyron  v.  Butler,  27  Texas,  271;  Ragsdale  v.  Gohlke,  36  Texas,  286; 
Weils  V.  Dyer,  45  Texas,  432;  Wright  v.  Doherty,  60  Texas,  35;  John- 
son  V.  Byler,  38  Texas,  606;  McKamey  v.  Thorp,  61  Texas,  648;  Rod- 
riguez V.  Lee,  26  Texas,  32;  Moehring  v.  Hall,  66  Texas,  241. 

2.  A  petition  in  a  suit  of  trespass  to  try  title  containing  the  ordinary 
allegations,  with  a  prayer  for  ^'  judgment  cancelling  and  setting  aside  any 
and  all  deeds,  conveyances,  and  encumbrances  held  by  defendant,**  is 
sufficient,  when  not  demurred  to,  to  adjust  proof  of  equities  arising  be- 
tween the  parties  that  would  not  be  admissible  in  the  ordinary  action  of 
trespass  to  try  title.  De  Witt  v.  Miller,  9  Texas,  245;  Crosby  v.  Huston, 
1  Texas,  225. 

3.  Simpson  holding  the  first  lien  on  five  tracts  of  land,  including  the 
one  in  controversy,  accepted  a  collateral  note  equal  in  amount  to  his 
mortgage  debt,  with  the  agreement  that  he  would  apply  the  collateral 
when  collected  to  tlie  discharge  of  his  debt.  lie  having  collected  the  col- 
lateral, but  having  failed  to  apply  it  to  the  mortgage  debt,  this  operated 
as  a  release  of  his  lien  on  one  of  the  tracts  bought  by  appellants  from  the 
mortgagor,  Simpson  liaving  notice  of  their  rights  at  the  time  he  collected 
the  collateral.  2  Jones  on  Mort.,  sec.  1631;  Association  v.  Beaghen,  27 
N.  J.  Eq.,  98;  1  Jones  on  Mort.,  sees.  722,  728,  603,  note  3;  Guion  v. 
Knapp,  6  Paige  Ch.,  35;  Burson  v.  Blackley,  67  Texas,  12. 
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4.  Appellee  having  purchased  the  original  note  and  lien  after  ma- 
turity, and  with  notice  and  without  recourse,  he  took  it  subject  to  all 
defenses  which  could  have  been  urged  against  it  in  the  hands  of  Simpson. 
Rev.  Stats.,  art  265;  Walker  v.  Demont,  42  111.,  272;  Bush  v.  Lathrop, 
22  N.  Y.,  536;  Trustees  v.  Wheeler,  61  N.  Y.,  88;  1  Jones  on  Mort.,  sec. 
844;  Green  v.  Warnick,  64  N.  Y.,  220. 

Lee  Toung^  for  appellee,  controverted  the  propositions  urged  by  ap- 
pellants. 

STAYTON,  Chief  Justice. — ^This  is,  in  effect,  an  action  of  trespass  to 
try  title,  brought  by  appellants,  in  which,- however,  they  asked  cancella- 
tion of  deeds  through  which  appellee  claims. 

In  his  answer,  appellee  asserted  title  in  himself. 

Both  parties  claim  the  land  through  J.  H.  Hyman  and  wife.  The  Hy- 
mans,  on  January  11,  1882,  while  they  owned  the  land,  gave  a  deed  of 
trust  upon  it,  together  with  four  other  tracts,  making  in  all  4773  acres, 
to  J.  B.  Simpson,  trustee,  to  secure  a  note  of  $2300,  which  Hyman  owed 
the  Scottish- American  Mortgage  Company.  This  company  sold  the  note 
after  its  maturity  to  appellee,  who  caused  the  trustee  to  foreclose,  and 
at  the  trustee's  sale  appellee  became  the  purchaser  of  the  lands,  except  one 
tract  onginally  granted  to  Agapito  Cayetan,  including  the  tract  in  con- 
troversy, at  $500,  and  on  the  3d  day  of  January,  1888,  the  trustee  made 
to  appellee  a  deed  in  purauance  of  the  sale.  By  virtue  of  this  deed  ap- 
pellee claims  the  superior  title  to  the  land  in  controversy.  Appellants 
claimed  title  to  the  land  in  the  following  manner: 

J.  H.  Hyman  and  Sallie  P.  Hyman  (his  wife),  by  deed  dated  6th  day  of 
March,  1883,  conveyed  two-thirds  of  the  land  in  controversy  to  J.  N. 
Groesbeeck,  Brother  <fe  Co.,  a  firm  composed  of  J.  N.  Groesbeeck,  Charles 
Groesbeeck,  and  Sallie  P.  Hyman.  Charles  Groesbeeck  being  dead,  the 
other  appellants  inherited  his  interest  The  firm  had  organized  a  ranch, 
and  Sallie  P.  Hyman  conveyed  the  land  to  the  firm  in  lieu  of  her  share 
of  money  to  be  advanced.  The  balance  of  the  land  in  controversy  P.  H. 
Groesbeeck  acquired  in  the  following  manner: 

J.  H.  Hyman  and  wife  borrowed  of  appellant  P.  H.  Groesbeeck  $3000, 
and  to  secure  its  payment  Hyman  and  wife,  on  the  24th  day  of  June, 
1884,  and  the  16th  day  of  July,  1884,  gave  deeds  of  trust  upon  one- 
third  of  the  land  in  controversy,  together  with  several  other  tracts  of 
land,  to  a  trustee,  and  default  being  made  in  the  payment  of  the  notes, 
the  land  was  sold  by  the  trustee  and  bought  in  by  P.  H.  Groesbeeck,  and 
deed  made  by  trustee  to  her  on  the  2d  da}'  of  August,  1887,  she  paying 
at  the  sale  $3523,  which  was  credited  on  the  notes. 

Among  the  tracts  of  land  embraced  in  the  trust  deed  given  to  secure 
the  sum  due  the  Scottish-American  Mortgage  Company  was  the  land  in 
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controversy,  as  well  as  another  tract  granted  to  Agaplto  Cayetan,  and  the 
tract  last  named  was  conveyed  by  Hyman  to  O.  L.  Lockett  on  July  19, 
1882,  and  to  secure  a  part  of  the  purchase  money  therefor  Lookett  exe- 
cuted a  promissory  note,  as  follows: 

'« $2300.  Meridian,  Texas,  July  19,  1882. 

**  On  or  before  the  first  day  of  January,  A.  D.  1887,  I  promise  to  pay 
to  J.  H.  Hyman,  or  order,  the  sum  of  twenty-three  hundred  ($2300)  dol- 
lars, with  interest  at  10  per  cent  per  annum  from  date,  and  payable  yearly. 
The  consideration  of  this  note  is  for  2000  acres  of  land  out  of  Agapito 
Cayetan  survey  and  the  north  lialf  tliereof ,  situated  on  the  headwaters  of 
East  Bosque,  and  a  vendor's  lien  retained  thereon.  This  note  is  not  to 
be  transferred,  but  is  to  be  placed  in  the  hands  of  James  B.  Simpson,  of 
Dallas,  Texas,  and  by  him  collected,  and  the  proceeds  applied  to  the  pay- 
ment of  a  note  held  by  him  for  collection  against  said  Hyman  for  $2300, 
and  secui-ed  by  deed  of  trust  on  the  north  half  of  the  Cayetan  survey,  be- 
sides a  number  of  other  surveys. 

"O.  L.  Lockett." 

This  note  was  transferred  to  the  trustee,  Simpson,  by  tiie  endorsement 
of  Hyman,  and  Simpson  subsequently  collected  it,  but  applied  only  about 
the  sum  of  $600  of  the  money  so  received  on  the  note  due  to  the  Scottish- 
American  Mortgage  Company,  the  residue  being  applied  to  other  in- 
debtedness of  Hyman. 

Simpson,  at  the  time  he  received  the  money  on  Locketf  s  note,  released 
the  vendor's  lien  existing  to  secure  its  payment,  as  did  he  the  lien  on 
same  land  to  secure  the  sum  due  the  Scottish- American  Mortgage  Company. 

This  was  done  by  agreement  between  Hyman,  Lockett,  and  Simpson 
long  after  appellants  had  bought  two-thirds  of  the  land,  and  long  after 
one  of  the  appellants  had  loaned  money  to  Hyman,  and  had  taken  mort- 
gages on  the  other  third  to  secure  its  payment. 

Hyman  had  not  fully  paid  for  the  land  he  sold  to  Lockett  when  he 
made  that  sale,  but  he  subsequently  paid  for  it  with  money  other  than 
that  received  on  Lockett' s  note,  and  $1600  of  the  money  received  on 
Lockett' s  note  by  Simpson  was  applied  by  him  to  the  payment  of  another 
indebtedness  of  Hyman,  secured  by  mortgage  on  land  other  than  that 
covered  by  mortgage  to  the  Scottish- American  Mortgage  Company  to  se- 
cure the  debt  of  $2300  before  referred  to. 

Appellants  contend  that  Simpson  should  have  applied  all  the  money 
collected  by  him  on  the  Lockett  note  to  the  note  given  by  Hyman  to  the 
Scottish- American  Mortgage  Company,  and  that  by  his  failure  to  do  this, 
and  by  the  release  of  the  mortgage  on  the  land  bought  by  Lockett,  the 
lien  on  the  land  in  controversy  was  lost. 
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The  further  contention  of  the  parties  is  thus  stated  in  brief  of  counsel 
for  appellants: 

*  ^Appellants  claimed,  that  at  the  time  appellee  Crow  bought  the  Scot- 
tish-American Mortgage  Company  note  it  had  long  since  become  due, 
and  at  the  time  he  bought  it  he  had  notice  of  the  agreement  concerning 
the  collateral  note,  the  indorsement  thereof  was  made  without  recourse, 
and  he  then  knew  that  the  proceeds  collected  from  the  collateral  had  been 
misapplied;  that  J.  B.  Simpson,  trustee,  knowing  the  rights  of  appellants 
would  be  injured  by  selling  under  his  trust  deed,  refused  to  execute  the 
trust  till  appellee  Crow  gave  him  an  indemnity  bond,  when  he  sold  under 
the  trust  deed  (without  the  knowledge  and  consent  of  the  appellants)  and 
executed  to  appellee  a  deed  to  the  lands.  Appellants  claimed,  that  by 
reason  of  the  facts  above  stated,  the  prior  lien  under  which  appellee 
claimed  became  extinguished  as  to  appellants,  and  the  appellants'  lien, 
though  subsequent  in  point  of  time,  carried  with  it  the  superior  title. 
Appellee,  on  the  other  hand,  contended  that  the  collateral  note  was  not 
placed  in  the  hands  of  Simpson  to  pay  off  the  $2300  note,  but  to  protect 
0.  L.  Lockett  from  the  payment  of  prior  vendor's  lien  note  for  $1000, 
and  the  collateral  not  being  placed  in  Simpson's  hands  for  the  protection 
of  appellants,  they  therefore  could  not  complain  of  its  misappropriation. 
Appellee  also  insisted,  upon  the  argument  of  the  case,  that  if  the  facts  as 
above  claimed  by  appellants  were  true,  they  were  not  entitled  to  relief  in 
an  action  of  trespass  to  try  title  without  specially  alleging  the  facts." 

There  was  some  conflict  in  the  evidence  as  to  the  purpose  for  which  the 
Lockett  note  was  placed  in  the  hands  of  Simpson,  and  also  as  to  the 
knowledge  or  notice  to  Crow,  at  the  time  he  purchased  the  note  executed 
by  Hyman,  of  the  purpose  of  the  collateral;  but  there  was  evidence,  out- 
side of  tlie  statements  on  the  face  of  the  Lockett  note,  from  which  a  jury 
might  have  found  that  Crow  knew  of  the  purpose  for  which  the  Lockett 
note  was  endorsed  to  Simpson,  and  that  the  latter  had  collected  it  and 
had  not  appropriated  the  proceeds  to  the  note  executed  by  Hyman  to  the 
Scottish- American  Mortgage  Company. 

The  cause  was  tried  without  a  jury,  and  judgment  was  rendered  in 
favor  of  Crow  for  the  land. 

There  are  many  questions  raised  on  this  appeal  which,  in  view  of  one 
controlling  question  in  the  case,  it  will  not  be  necessary  to  consider. 

As  before  said,  this  is  strictly  an  action  of  trespass  to  try  title,  in  which 
no  facts  are  alleged  that  would  entitle  appellants  to  any  equitable  relief 
whatever. 

They  simply  assert  their  ownership,  possession  of  the  land,  and  their 
ejectment  by  defendant,  and  pray  for  '^judgment  vesting  in  them  the 
title  to  the  land,  for  writ  of  possession  and  restitution  thereof,  for  judg- 
ment cancelling  and  setting  aside  any  and  all  deeds,  conveyances,  and 
incumbrances  thereon  held  by  defendant,  and  for  costs  of  suit,  and  for 
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such  other  and  further  relief  as  may  be  just  or  equitable  and  to  which 
plaintiffs  may  be  entitled." 

Defendant  answered  by  plea  of  ^*  not  guilty,"  and  in  addition  brought 
a  cross-action  of  trespass  to  try  title,  in  which  no  fact  was  stated  that 
would  entitle  either  party  to  any  equitable  relief  whatever. 

So  standing  the  pleadings,  whoever  showed  the  superior  legal  title  to 
the  land  was  entitled  to  a  judgment,  notwithstanding  facts  may  have  ex- 
isted which,  if  properly  pleaded  and  proved,  would  have  entitled  plaint- 
iffs to  some  affirmative  equitable  relief  should  it  appear  that  appellee  held 
the  superior  legal  title. 

The  validity  of  the  debt  and  mortgage  from  Hyman  to  the  Scottish- 
American  Mortgage  Company  at  their  inception  is  not  questioned,  and 
these  being  prior  to  the  time  appellants  acquired  any  interest  in  the  land, 
and  prior  to  the  time  mortgages  were  executed  to  Mrs.  Groesbeeck,  a  sale 
under  this  prior  mortgage  must  be  held  to  have  passed  the  superior  title, 
unless  some  fact  existed  which  deprived  the  trustee,  Simpson,  of  the  power 
to  sell  under  the  power  conferred  on  him  by  the  mortgage. 

If  the  debt  which  the  mortgage  was  given  to  secure  iiad  been  paid, 
then  the  power  of  the  trustee  to  sell  would  have  ceased,  and  a  pei*son 
purchasing  at  a  sale  made  by  him,  with  notice  that  the  debt  was  ex- 
tinguished, would  have  obtained  no  right.  But  it  is  not  contended  that 
the  note  to  the  mortgage  company  had  been  paid  in  full  when  the  trustee 
made  the  sale  at  which  Crow  bought. 

The  note  executed  by  Hyman  to  the  mortgage  company  was  of  date 
January  11,  1882,  for  $2300,  ran  five  years,  and  bore  interest  at  the  rate 
of  12  per  cent  {yer  annum,  jMiyable  annually;  while  the  note  given  by 
Lockett  for  the  same  sum  was  executed  July  19,  1882,  and  was  payable 
on  or  before  January  1,  1887,  with  interest  at  the  rate  of  10  per  cent  per 
annum,  payable  annually. 

Lockett' s  note  seems  to  have  been  collected  as  early  as  July  6,  1885, 
and  if  every  cent  due  upon  it  had  been  applied  to  the  note  executed  by 
Hyman  to  the  mortgage  company,  thid  would  not  have  discharged  that 
obligation,  and  the  trustee  would  still  have  been  empowered  to  sell  the 
land  to  enforce  the  payment  of  balance  due  at  the  maturity  of  Hyman' s 
note,  or  at  any  subsequent  time. 

If  appellants  were  entitled  to  have  all  the  money  collected  on  Lockett's 
note  applied  to  the  note  given  by  Hyman  to  the  mortgage  company,  then 
the}*^  ought  at  least  to  have  tendered  to  tlie  holder  of  that  note  the  bal- 
ance due  on  it  after  the  appropriation  of  the  sum  paid  by  Lockett  to  it 
If  this  had  been  done,  it  might  be  held  that  Crow,  with  knowledge  of 
the  misappropriation  and  tender  of  balance  due  on  the  note,  acquired  no 
title  to  the  land  by  this  purchase  at  the  sale  made  by  the  trustee.  Ap- 
pellants, however,  made  no  such  tender. 

It  is  claimed,  however,  that  the  failure  of  Simpson  to  apply  the  sum 
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<jollected  on  the  Lockett  note  to  the  note  given  by  Hyman  to  the  mort- 
gage company,  and  the  surrender  of  the  lien  on  the  land  bought  by 
Lockett,  placed  a  burden  on  the  land  in  controversy  which  it  was  in- 
equitable it  should  bear.  And  this  may  be  conceded;  but  did  this  either 
cancel  the  indebtedness  of  Hyman  or  take  from  Simpson  the  power  to  sell 
any  of  the  mortgaged  land,  not  released,  to  raise  money  that  might  be  due 
to  that  company  or  to  any  holder  of  Hyman' s  note  ? 

At  the  time  the  Lockett  note  was  placed  in  the  hands  of  Simpson  as  col- 
lateral to  secure  the  debt  due  to  the  mortgage  company,  appellants  had 
no  interest  in  the  lands  mortgaged  by  Hyman  and  wife,  and  the  parties 
then  having  any  interest  in  the  Cayetan  tract  might  lawfully  contract  for 
the  discharge  of  all  liens  on  that  ti'act  on  payment  of  the  sum  secured  by 
Lockett' s  note. 

Appellants,  however,  subsequently  bought  two-thirds  of  the  lands,  other 
than  the  Cayetan  tract,  and  Mrs.  Groesbeeck  obtained  mortgages  on  the 
other  third,  under  which  that  interest,  by  sale,  was  also  acquired  by  ap- 
pellants. 

The  purchase  of  two-thirds  of  the  lands  and  mortgages  on  the  other 
third  were  all  made  before  Crow  acquired  any  interest  whatever  in  the 
Jiote  and  mortgage  given  by  Hyman  and  wife  to  the  mortgage  company. 

The  sales  under  the  mortgages  given  to  Mrs.  Groesbeeck  seem  to  have 
been  made  after  Crow  bought  the  note  executed  to  the  mortgage  company; 
but  under  the  evidence  it  must  be  held  that  Simpson,  who  was  the  agent 
of  the  mortgage  company,  and  Crow  had  knowledge  of  every  right  any 
of  appellants  had  prior  to  the  time  the  latter  bought  the  note  executed  by 
Hyman  and  wife  to  the  mortgage  company. 

That  Simpson  had  knowledge  of  all  the  rights  of  appellants  when  he  re- 
leased the  mortgage  company's  lien  on  the  land  sold  to  Lockett,  is  clear. 

Appellants  acquired  their  rights  subject  to  the  prior  right  of  the  mort- 
gage company;  but  after  they  had  acquired  such  rights,  and  notice  of 
these  was  had  by  Simpson,  agent  of  the  mortgage  company,  the  lien  on 
none  of  the  property  mortgaged  to  it  could  be  released  without  discharg- 
ing other  property  held  by  appellants  from  the  time  of  the  mortgage, 
either  wholly  or  in  proportion  the  released  proi>erty  bore  in  value  to  all 
the  property  mortgaged. 

Under  the  circumstances.  Crow  could  acquire  no  right  the  mortgage 
company  had  lost. 

The  land  sold  Lockett  is  shown  to  have  been  of  value  sufficient  to  have 
discharged  the  sum  due  on  the  note  executed  by  Hyman  and  wife  to  the 
mortgage  company;  and  if  that  sale  had  been  made  after  appellants  ac- 
-quired  right  to  or  interest  in  the  other  mortgaged  lands,  then  it  ought  to 
be  held  that  the  release  of  the  lien  on  the  land  bought  by  Lockett  ought 
to  discharge  all  lien  on  the  other  lands  covered  by  the  mortgage;  and  in 
that  event  the  sale  by  the  trustee  of  the  land  in  controversy  would  not 
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confer  right  on  Crow,  who  must  stand  charged  with  notice  of  all  the 
rights  of  appellants. 

In  such  a  case  appellants  would  have  been  entitled  to  a  judgment  in 
this  action  of  trespass  to  try  title,  for  there  would  have  been  no  lawful 
power  in  the  trustee  to  make  the  sale  at  which  Crow  bought. 

Under  the  facts,  however,  as  they  existed,  we  are  of  opinion  that  ap- 
pellants were  only  entitled  to  have  the  proceeds  of  the  note  executed  by 
Lockett  applied  to  the  debt  due  to  the  mortgage  company;  but  that  was 
their  right,  which  neither  the  mortgage  company  nor  Crow  could  defeat 
by  proof  of  any  fact  contrary  to  the  plain  declaration  in  the  face  of  the 
note  executed  by  Lockett. 

Instead  of  so  appropriating  the  money  received  on  that  note,  the  agent 
of  the  mortgage  company  applied  $1600  of  that  fund  to  another  note  exe- 
cuted by  Hyman,  secured  by  mortgage  on  other  lands,  long  after  the 
rights  of  appellants  had  attached  to  the  lands  in  controversy. 

These  transactions  raised  equities  between  the  parties  which  might  have 
been  enforced;  but  as  power  existed  in  the  trustee  to  sell  the  lands  so 
long  as  any  sum  was  due  on  the  note  of  Hyman  and  wife  to  the  mortgage 
company,  it  must  be  held  that  appellee  has  the  superior  title  to  the  land 
by  vii*tue  of  his  purchase  at  trustee's  sale,  and  that  on  this  ground  alone 
the  court  below  could  not  l^ally  have  rendered  any  other  judgment  than 
that  entered,  on  the  case  made  by  the  pleadings. 

If  appellants  had  set  up  such  equities  as  they  may  have  had,  what  re- 
lief would  have  been  given  them  it  is  neither  necessary  nor  proper  in  this 
case  to  consider. 

The  judgment  of  the  court  below  will  be  affirmed,  but  this  will  be 
done  without  prejudice  to  any  right  appellants  may  have  in  an  adjusts 
ment  of  equities  growing  out  of  the  entire  transaction  through  which 
appellee  holds  title. 

It  is  so  ordered. 

Affirmed. 

Delivered  June  10,  1892. 


Ed.  Moore  et  al.  v.  City  of  Waco  et  al. 
No.  8425. 

1.  Trust— Estate  of  Beneficiary.— A  deed  from  the  husband  recited  that 
"  he  was  largely  indebted  to  his  wife  for  money  by  him  used,  and  which  belonged 
to  her,  and  desiring  to  repay  her  he  executes  the  deed.''  The  deed  conveyed 
certain  lands  to  her  children  in  trust  for  their  mother.  In  the  habendum  clause 
the  estate  is  to  be  held  ''in  trust  for  her  and  themselves  forever.'*'  Suit  by 
guardian  of  the  beneficiary  (she  being  non  compos)  against  the  city  of  Waco 
and  against  her  children  for  land  conveyed  by  the  deed.    Held: 

1.  The  nature  of  the  trust  not  having  been  prescribed  in  the  deed,  it  is  what 
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is  known  as  a  simple  or  dry  trust,  in  which  the  beneficiary  is  entitled  to  the  actual 
possession  and  enjoyment  of  the  property,  and  to  dispose  of  it,  or  to  call  upon 
the  trustee  to  execute  such  conveyances  of  the  legal  estate  as  he  directs. 

2.  The  granting  clause  in  the  deed  is  not  controlled  by  the  habendum  clause, 
and  the  deed  conveyed  the  land  in  sole  trust  for  the  mother. 

2.  Public  Streets  Held  by  Limitation.— A  city  may  hold  land  appro- 
priated by  it  for  public  streets  adversely  to  the  owner.  The  ordinary  uses  of  a 
public  street  Should  be  regarded  as  such  adverse  possession.  It  seems,  however, 
that  in  claiming  under  the  statute  of  five  years,  payment  of  taxes  should  be 
proven  by  the  city  as  in  other  cases. 

Appeal  from  McLennan.     Tried  below  before  Hon.  L.  W.  Goodrich. 

W,  M.  Flournoy  and  Herring  &  Kelley^  for  appellants.  —  1.  The  rule  in 
Shelley's  case  does  not  apply.  That  rule  had  special  reference  to  convey 
ance  wherein  the  grantee  took  an  estate  for  life,  and  wherein  the  word 
heirs  was  used,  and  to  which  word  the  rule  applied  a  technical  meaning, 
to  the  effect  that  it  was  a  word  of  limitation,  and  not  one  of  purchase. 
The  conveyance  in  hand  does  not  purport  to  create  a  life-estate  with  re- 
mainder over  to  the  children,  neither  does  it  contain  the  word  heirs,  but 
names  the  children  and  wife  as  takers.  Hancock  v.  Butler,  21  Texas,  804; 
3  Jarm.  on  Wills,  5  Am.  ed.,  102,  103,  note;  Tied,  on  Real.  Prop.,  sees. 
37, 434;  2  Dev.  on  Deeds,  sec.  846;  Chrystie  v.  Phyfe,  19  N.  Y.  Ct.  App., 
353;  Re  Sanders,  4  Paige  Ch.,  296;  Baker  v.  Scott,  62  111.,  87. 

2.  The  court  erred  in  holding  that  Maria  E.  Woodward  Wortham  ac- 
quired only  a  life-estate  under  said  deed.  There  is  nothing  in  the  face  of 
the  deed  indicating  that  the  grantor  intended  that  the  wife  should  have 
only  a  life-estate.     Rev.  Stats.,  art.  551. 

3.  The  court  erred  in  not  holding  that  the  deed  created  a  joint  estate 
in  the  wife  and  her  children  therein  named,  and  that  the  property  was  to 
be  held  by  the  children  in  trust  for  their  mother,  who  was  insane,  and 
for  themselves.  The  ordinary  rule,  that  the  habendum  does  not  vary  or 
enlarge  the  tenendum,  does  not  apply  in  this  case.  The  evident  inten- 
tion of  the  gi*antor  was  to  create  an  estate  for  the  use  and  benefit  of  his 
wife  and  children,  making  the  children,  who  were  sane,  trustees  for  the 
wife,  who  was  insane.  Had  th6  estate  not  been  joint,  and  if  the  children 
had  been  designed  as  naked  trustees  for  the  mother  alone,  certainly  some 
power  of  discretion  would  have  been  given  regulating  the  disposition  of 
the  property,  and  directing  the  action  of  the  trustee.  2  Dev.  on  Deeds, 
sees.  837,  855,  860;  Estate  of  Ute,  43  Cal.,  204. 

4.  The  court  did  not  err  in  holding  that  the  city  could  not  plead  the 
statute  of  limitation  of  five  years  to  that  portion  of  the  land  occupied  by 
it  as  public  streets.  In  the  nature  of  things,  there  could  be  no  such  ad- 
verse or  exclusive  possession  of  a  public  street  by  the  city  as  would  form 
the  basis  of  the  statute  of  limitation. 
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E,  A,  Kinney y  for  appellees. — 1.  The  instrument  itself  is  its  own  ex- 
ponent, and  it  declares  its  purpose  to  be  to  secure  a  debt  due  his  wife. 
Therefore  a  security  is  the  main  purpose  of  its  execution,  and  the  methods 
adopted  in  said  instrument  to  secure  that  end  must  be  construed  in  the 
light  of  and  for  tlie  purpose  so  expressed.  A  life-estate  does  not  in  any 
sense  accomplish  the  end  sought,  such  an  estate  not  being  convertible  or 
valuable  as  a  security,  being  in  a  monetary  sense  only  valuable  to  the 
tenant  for  life.  Hancock  v.  Butler,  21  Texas,  808;  Bell  County  v.  Alex- 
ander, 22  Texas,  352. 

2.  The  court  erred  in  vesting  a  life-estate  in  plaintiff  by  virtue  of  said 
instrument,  because,  having  been  executed  to  secure  an  existing  debt,  but 
failing  to  clothe  the  trustees  with  power  to  act,  the  title  still  remained  in 
the  trustees,  subject  to  such  debt,  and  the  court  should  have  empowered 
Eben  R.  Wortham,  the  surviving  trustee,  to  close  the  trust,  pay  off  the 
debt,  and  reconvey  any  remainder  to  the  heirs  of  N.  J.  W.  Wortham. 

J,  R.  Dawns  and  J.  F.  Flinty  for  city  of  Wacp. — The  agreed  statement 
of  facts  show  tliat  the  city  of  Waco  has  had  peaceable  and  adverse  pos- 
session of  the  land  claimed  by  it  in  this  suit,  using  and  enjoying  the  same, 
under  a  deed  duly  registered,  for  more  than  five  years  preceding  the  fil- 
ing of  this  action.  The  statute  does  not  require  the  payment  of  taxes 
from  a  municipal  corporation,  and  expressly  excepts  such  cases  from  the 
requirement  of  the  payment  of  taxes.  Rev.  Stats.,  arts.  36,  193.  The 
exception  referred  to  is  expressed  in  the  statute  in  the  language,  ''and 
paying  taxes  thereon,  if  any."  Richards  v.  Smith,  67  Texas,  610;  1  Am. 
and  Eng.  Encyc.  of  Law,  title  Adverse  Possession;  Bracken  v.  Jones,  63 
Texas,  184;  Galveston  v.  Menard,  23  Texas,  349;  3.0  N.  Y.  Ct.  App., 
1007;  120  N.  Y.,  309. 

HENRY,  Associate  Justice. — This  is  an  agreed  case,  and  is  stated  as 
follows  by  the  parties: 

"  This  is  an  action  of  trespass  to  try  title  for  the  recovery  of  an  acre 
of  land  in  the  city  of  Waco,  brought  by  Ed.  Moore,  as  guardian  of  Maria 
E.  Woodward  Wortham,  who  was  for  years  prior  to  June  19,  1878,  and 
still  is,  non  compos  mentis,  and  beyond  the  hope  of  recovery.  The  suit 
was  brought  in  District  Court  of  McLennan  County  on  29th  of  August, 
1891,  against  the  city  of  Waco,  and  against  E.  R.  Wortham,  who  was  one 
of  the  children  of  said  Maria  E.  Woodward  Wortham,  and  against  the 
other  appellees  herein,  who  were  the  children  of  a  deceased  daughter 
and  of  a  deceased  son  of  said  Maria  E.  Woodward  Wortham.  All  the 
defendants  plead  '  not  guilty,*  and  the  city  of  Waco  also  pleads  the  stat- 
ute of  limitation  of  five  years.  The  defendants  E.  R.  Wortham  and  those 
claiming  under  the  deceased  daughter  Ann  Maria  Montgomery  also  set 
up  specially,  that  the  deed  hereinafter  quoted,  under  the  circumstances 
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surrounding  the  parties  at  the  date  of  its  execution,  passed  the  whole  title 
in  the  property  to  the  children  of  said  Maria,  who  were  E.  R.  Wortham, 
N.  J.  Wortham,  and  Ann  Maria  Montgomery.  The  minor  children  of 
said  Ann  Maria  Montgomery  were  represented  herein  by  their  guardian 
and  father  William  F.  Montgomery,  who  also  appeared  for  himself.  The 
minor  children  of  N.  J.  Wortham,  deceased,  were  represented  herein  by 
their  guardian  J.  A.  Leftwich,  who  had  intermarried  with  the  widow  of 
said  N.  J.  Wortham,  deceased,  who  died  in  1885.  Said  Leftwich  and 
wife  were  also  parties  herein.  There  were  other  parties  to  the  suit,  but 
ihey  were  disposed  of  in  such  a  way  by  the  decree  that  their  rights  are 
not  involved  in  this  appeal,  as  all  parties  were  satisfied  therewith. 

"Trial  was  had  on  December — ,  1891,  and  judgment  rendered  in 
plaintiff's  favor  for  an  estate  for  life  in  said  land,  and  that  she  recover 
said  land  as  against  the  defendants  who  are  appellees  herein.  The 
plaintiff  and  the  city  of  Waco  and  E.  R.  Wortham  and  the  minor  chil- 
dren of  N.  J.  Wortham,  by  their  guardian  and  their  mother  Susan  A. 
Leftwich,  and  all  the  children  of  Ann  Maria  Montgomery  (the  minors 
being  rei^resented  by  their  guardian  and  their  father  W.  F.  Montgomery), 
gave  notice  of  appeal,  which  in  due  course  was  duly  perfected,  and  ttiey 
have  assigned  errors.  One  of  the  questions  invoked  upon  this  appeal  is 
the  prop^  construction  of  the  following  deed,  which  was  introduced  in 
erid^K^e: 

"  The  State  of  I^exaa,  Cbmtty  of  McLennan, — Know  ell  men  by  these 
present,  that  1,  N.  J.  W.  Wortham,  of  the  county  of  McLennan  and  State 
of  Texas,  for  and  in  consideration  that  I  am  indebted  to  my  wife  Maria 
E.  Woodward,  now  and  for  many  years  a  non  compos  mentis,  for  whom  I 
ain  curator  and  guardian  by  appointment  of  the  proper  court,  in  the  par- 
SsAi  of  East  Feliciana,  State  of  Louisiana,  the  indebtedness  being  on  ac- 
count of  property  and  money  belonging  to  my  said  wife  which  I  have 
appropriated  to  my  own  use  and  behoof,  amounting  to  many  thousand 
dollars,  I  have  bargained,  sold,  and  conveyed  to  Ann  M.  Montgomery 
{wife  of  William  F.  Montgomery),  Eben  R.  Wortham,  and  N.  J.  Wortham, 
all  of  whom  are  children  of  the  said  Maria  E.  Woodward,  in  trust  for  said 
Maria  E.  Woodward,  all  the  right,  title,  and  interest  which  I  have  in  and 
to  the  following  described  lands  lying  and  being  in  the  State  of  Texas, 
to-wit: 

**  1 .  Fifty  acres  of  land  in  Calhoun  County,  out  of  the  Maximo  Sanchez 
league,  etc. 

"2.   Wm.  Ghraham  640  acres  donation  tract  in  Han*ls  County,  etc. 

*'  3.   Isaac  H.  Bear  one-third  league  in  Falls  County,  etc. 

**  4.   Jno.  Richardson  one-third  league  in  Bosque  County,  etc. 

««.    ♦    ♦    ♦ 
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**  6.    One  acre  of  land  in  the  city  of  Waco,  etc. 

**  7.  Francis  W.  Smith  320  acres  tract,  assignee  of  Jas.  B.  Cowen-,  in 
McLennan  County,  etc. 

**  8.   My  interest  in  S.  P.  Wilson  headright,  in  McLennan  County,  etc 

*'  9.  The  lower  half  of  C.  B.  Emmons  one-fourth  league  in  McLennan 
County,  etc. 

'^  Together  with  all  and  singular  the  rights,  membei*s,  improvements, 
hereditaments,  and  appurtenances  to  the  same  belonging  or  in  anywise  in- 
cident or  appertaining:  To  have  and  to  hold  all  and  singular  the  said 
premises  unto  the  said  Ann  M.  Montgomery  (wife  of  Wm.  F.  Montgom- 
ery), Eben  R.  Wortham,  and  N.  J.  Wortham,  her  children,  in  trust  for 
her  and  themselves  forever.  I  bind  myself  to  warrant  and  forever  defend 
this  against  the  claims  of  all  others  to  the  same  in  law  or  equity. 

"  Witness  my  hand  and  scrawl  for  seal,  this  19th  of  June,  A.  D.  1878* 

'*  N.  J.  W.  Wortham. 

**  The  deed  was  duly  acknowledged  same  day,  and  was  duly  recorded 
in  McLennan  County,  on  June  22,  1878. 

*'The  city  of  Waco  holds  that  part  of  the  land  sued  for  covered  by 
Seventh  and  Eighth  Streets,  shown  in  the  map  contained  in  the  record, 
which  property  it  holds  under  a  deed  from  N.  J.  W.  Wortham  to  the 
city,  dated  May  24,  1886,  and  recorded  July  3,  1886.  The  streets  have 
always  been  kept  open  and  have  never  been  enclosed  by  the  city  or  oth- 
erwise occupied  except  as  public  streets  of  the  city  of  Waco,  and  open 
for  travel  by  the  public  generally,  and  have  been  improved,  kept  up,  and 
maintained  by  the  city  as  such  open  streets  continuously  since  the  date 
of  its  deed. 

**  Upon  the  trial  the  court  sustained  a  demurrer  to  the  city's  plea  of  five 
years  limitation,  holding  that  the  city  could  not  plead  the  five  years  stat- 
ute of  limitation,  because  there  could  be  no  such  adverse  possession  by 
the  city  of  the  property  claimed  by  it  as  was  sufficient  basis  for  the  run- 
ning of  the  five  years  statute  of  limitation. 

"  The  city  by  this  appeal  calls  in  question  the  correctness  of  this  ruling. 

*'  The  court  further  held  upon  the  trial,  that  the  aforesaid  deed  from  N. 
J.  W.  Wortham,  dated  June  19, 1878,  was  controlled  by  the  rule  in  Shel- 
ley's case,  and  that  it  put  a  life-estate  in  Maria  E.  Woodward  Wortham, 
with  remainder  over  to  the  parties  (her  children)  therein  named  and  their 
heirs. 

"Another  question  presented  is,  whether  or  not  said  deed  put  the  whole 
estate  in  fee  simple  in  said  Maria  E.  Woodward  Wortham,  or  whether  she 
took  a  life-estate  with  remainder  over  to  her  children  therein  named,  or 
whether  the  deed  created  and  passed  a  joint  estate  to  said  Maria  E.  Wood- 
ward Wortham  and  her  children  therein  named. 

"  The  court  further  held  that  the  property  could  not  be  partitioned  dur- 
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ing  the  life  of  Maria  E.  Woodward  Wortham,  and  the  correctness  of  such 
holding  is  also  invoked  by  this  appeal." 

We  do  not  think  that  the  proper  decision  of  this  cause  is  controlled  or 
affected  by  the  rule  in  Shelley's  case. 

The  governing  rule  in  the  construction  of  written  instruments  is,  *'  that 
every  part  of  the  instrument  should  be  harmonized  and  given  effect  to  if 
it  can  be  done."     Hancock  v.  Butler,  21  Texas,  806. 

But  this  rule  does  not  demand  that  every  part  of  the  deed  shall  be 
treated  as  of  equal  weight  in  the  solution  of  every  question  that  may 
arise.  '*The  habendum  maybe  entirely  rejected  if  repugnant  to  the 
other  clauses  of  the  conveyance."     Dev.  on  Deeds,  sec.  213. 

'^A  person  who  is  not  named  in  the  premises  as  a  grantee  may  take  by 
way  of  remainder;  but  where  the  grant  is  to  one  person,  the  habendum 
can  not  be  operative  when  it  is  to  him  and  another  to  take  as  joint  ten- 
ants in  common."     Id.,  sec.  219. 

"  If,  however,  there  is  a  clear  repugnance  between  the  nature  of  the 
estate  granted  and  that  limited  in  the  habendum,  the  latter  yields  to  the 
former;  but  if  they  can  be  construed  so  as  to  stand  together,  by  limiting; 
the  estate  without  contradicting  the  grant,  the  court  always  gives  that 
construction  in  order  to  give  effect  to  both. 

"The  test  to  be  applied  to  an  habendum  in  a  deed  is  whether  it  can  be 
construed  so  as  to  stand  with  the  premises,  or  is  so  repugnant  in  its  opera- 
tion as  to  be  irreconcilable  with  the  latter.  In  the  one  case,  it  limits  and 
explains  the  grant;  in  the  other,  it  is  rejected  as  of  no  effect."  3  Washb» 
on  Real  Prop.,  469. 

In  the  deed  before  us  the  trust  in  the  granting  clause  of  the  deed  is  for- 
the  sole  benefit  of  *'  Maria  E.  Woodward,"  the  wife  of  the  grantor,  while 
in  the  habendum  it  is  for  her  and  '*  themselves,"  including  also  her  chil- 
dren, who  are  mentioned  as  trustees. 

The  nature  of  the  trust  not  having  been  prescribed  in  the  deed,  it  is 
what  is  known  as  a  "  simple  or  dry  trust,"  in  which  the  cestui  que  trust  is  - 
entitled  to  the  actual  possession  and  enjoyment  of  the  property  and  to  dis- 
pose of  it,  or  to  call  upon  the  trustee  to  execute  such  conveyances  of  the 
legal  estate  as  he  directs.     2  Perry  on  Trusts,  56. 

If  the  habendum  could  be  given  effect,  it  would  convey  the  property 
to  the  wife  and  children  named  as  tenants  in  common.  The  granting 
clause  standing  alone  would  convey  the  fee  simple  estate  to  the  wife  alone. 
Under  the  rules  above  quoted,  we  think  that  the  deed  must  be  treated  as 
vesting  such  title  in  the  wife. 

We  do  not  agree  with  the  court  below  in  its  conclusion,  "  that  the  city 
could  not  plead  the  five  years  statute  of  limitation,  because  there  could 
be  no  such  adverse  possession  by  the  city  of  the  property  by  it  as  was 
sufficient  basis  for  the  running  of  the  five  3'ears  statute  of  limitation." 

We  think  that  a  city  may  hold  property  adversely  to  the  owner  for  the 
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purposes  of  the  statute  of  limitations,  and  that  the  ordinary  uses  of  a 
street  by  authority  of  a  town  or  city  should  be  regarded  as  such  posses- 
sion. But  to  entitle  it  to  acquire  title  by  limitation,  the  city  must  show 
that  the  terms  of  the  statute  have  been  complied  with  in  other  particulars, 
including  the  record  of  its  deed  and  the  payment  of  State  and  county 
taxes.  The  agreed  case  does  not  show  these  facts  were  averred  in  the 
pleading  to  which  the  exception  was  sustained,  and  therefore  it  does  not 
appear  that  an  error  was  committed  in  overruling  the  plea. 

It  appears  from  the  agreed  case  that  the  gi*antee  was  of  unsound  mind 
when  the  deed  for  her  use  was  made,  and  that  she  has  so  remained  ever 
since.  The  statute  did  not  run  against  her.  The  deed  under  which  the 
city  claims  was  made  by  the  husband  after  he  had  conveyed  the  prop- 
erty to  the  trustees,  from  all  of  which  it  appears  that  the  city  has  not  ac- 
quired title  by  limitation. 

The  judgment  will  be  reversed  and  here  rendered  for  the  appellant 
Moore  as  guardian. 


Beversed  and  rendered. 


Delivered  June  10,  1892. 


W.  J.  Bettekton  <fe  Co.  V.  B.  T.  Echols. 

No.  7554. 

1.  Jarisdiction  of  District  Ck>art  — Ceuses  Adhered  to.*-Erwin  v. 
Blanks,  60  Texas,  683,  and  Carney  v.  Marsalis,  77  Texas,  62,  adhered  to.  The 
District  Court  has  jurisdiction  to  try  the  right  to  property  the  value  of  which 
is  fixed  by  the  gheriff  in  his  return  at  $500. 

2.  Trial  of  Right  of  Property— Copy  of  Writ.  — The  sheriff,  when 
property  in  his  hands  is  claimed  by  affidavit  and  claim  bond,  is  required  to  re- 
turn the  affidavit  and  bond  with  copy  of  the  writ  under  which  he  seized  the 
property.  When  a  copy  is  found  among  the  papers  of  the  case  with  a  return 
upon  it  signed  by  the  sheriff  officially,  and  showing  his  seizure  of  the  property 
under  it,  and  his  release  of  it  upon  claimant  executing  ihe  statutory  claim  bond, 
it  will  be  presumed  that  the  sheriff  performed  his  duty  and  returned  a  true  copy 
of  the  original  writ. 

3.  Chattel  Mortgrage.— A  chattel  mortgage,  although  registered ninder  the 
Act  of  April  22,  1879  (Sayles'  Civil  Statutes,  article  3190b),  is  not  admissible  in 
evidence  unless  its  execution  is  proven  as  at  common  law. 

Appeal  from  Fannin.     Tried  below  before  Hon.  E.  D.  McClbllan. 

W.  H.  Oro88  and  Lvsk  &  Thurmond,  for  appellants.  —  1.  Every  writ- 
ing offered  in  evidence  as  a  copy,  and  in  lieu  of  an  original  writing  not 
so  offered,  must  be  duly  authenticated  as  such  copy  by  the  certificate  of 
some  person  lawfully  authorized  to  give  such  copies,  or  duly  proved  to 
be  a  copy  of  the  original,  before  it  is  admissible;  and  a  writing  offered 
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as  a  oopy  of  a  writ  of  sequestration,  made  by  a  sheriff  under  article  4829 
of  the  statutes,  before  it  is  admissible  in  evidence,  should  be  authentic 
cated  by  the  sheriff's  certificate  or  proven  by  evidence  to  be  a  true  copy 
of  said  writ.  Traylor  v.  Lide,  7  S.  W.  Rep.,  58;  1  W.  <fe  W.  C.  C,  see. 
669;  1  Whart.  Ev.,  sec.  104;  2  Phil.  Ev.,  292,  *849;  1  Greenl.  Ev.,  sec. 
507;  Coons  v.  Renick,  11  Texas,  135. 

2.  (1)  A  chattel  mortgage  is  an  instrument  forbidden  by  statute  to  be 
recorded,  and  needs  not  to  be  acknowledged  or  proven  before  it  is  de- 
posited and  registered  in  the  county  clerk's  office;  hence  no  chattel  mort- 
gage is  admissible  in  evidence  before  proof  of  its  execution,  over  objection 
for  want  of  such  proof,  though  it  may  be  acknowledged  as  the  law  re- 
quires for  instruments  which  it  permits  to  be  recorded. 

(2)  The  provisions  of  the  statute  permitting  the  admission  in  evidence 
of  acknowledged  or  proven  instruments,  which  have  been  duly  recorded, 
is  in  derogation  of  the  common  law,  and  must  be  strictly  construed. 
Sayles*  Civ.  Stats.,  art.  3190b,  sees.  1-9;  Rev.  Stats.,  ai-ts.  2257,  8190b, 
4298,  4331;  Gaines  v.  Ann,  26  Texas,  340;  Hancock  v.  Lumber  Co.,  65 
Texas,  225;  Land  Co.  v.  Chisholm,  71  Texas,  523;  Chator  v.  Brunswick 
Co.,  71  Texas,  588;  Boydston  v.  Morris,  71  Texas,  697. 

Taylor  &  Oalloway^  for  appellee.  —  1.  A  claimant  of  property  levied 
on  by  writ  of  sequestration,  execution,  or  attachment,  can  not  inquire 
into  the  regularity  of  the  writ.  1  W.  <fe  W.  C.  C,  sec.  1070;  Sydnor  v. 
Roberts,  13  Texas, 598;  Eaile  v. Thomas,  14  Texas,  591;  Portis  v.  Parker, 
22  Texas,  699. 

2.  A  chattel  mortgage  duly  registered  is  admissible  in  evidence  to 
prove  when  it  was  recorded  or  registered,  or  the  fact  that  it  was  so  regis- 
istered.     Grounds  v.  Ingram,  75  Texas,  509. 

GAINES,  Associate  Justice. — This  was  a  trial  of  the  right  of  prop- 
erty in  certain  bar  room  furniture,  which  was  seized  by  virtue  of  a  writ 
of  sequestration,  issued  from  the  District  Court  of  Hunt  County,  in  favor 
of  the  appellee  and  against  one  J.  S.  Harrison.  The  plaintiff  in  the  origi- 
nal suit,  the  appellee  here,  sought  in  that  action  to  foreclose  a  mortgage 
upon  the  property  sequestered.  The  writ  was  executed  in  Fannin  County 
by  the  sheriff  of  that  county.  The  appellants  having  made  an  affidavit 
and  given  bond  as  required  by  the  statute  for  the  trial  of  the  right  of 
property,  and  the  property  having  been  valued  by  the  sheriff  at  $500,  the 
oath  and  bond,  together  with  a  copy  of  the  writ,  were  returned  to  the 
District  Court  of  Fannin  County. 

In  his  tender  of  issues  the  plaintiff  alleged,  in  substance,  that  he  was 
the  holder  of  a  note  made  by  Harrison,  which  was  secured  by  a  mortgage 
upon  the  property  sequestered.  The  claimants  pleaded  a  general  denial, 
^d  specially  answered  that  the  mortgage  was  fraudulent  and  void,  and 
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that  before  the  levy  of  the  writ  of  sequestration  they  had  acquired  title 
to  the  property  by  a  purchase  at  a  sale  under  execution  against  Harrison, 
the  alleged  mortgagor.  Such  is  an  outline  of  the  issues  as  presented 
in  the  pleading.  The  validity  of  the  writ  of  sequestration  was  not  put 
in  issue  by  any  special  plea. 

It  is  insisted  in  appellants'  brief,  that  because  the  value  of  the  property 
iis  assessed  by  the  sheriff  was  exactly  $500  the  District  Court  did  not  have 
jurisdiction  to  try  the  cause.  In  Erwin  v.  Blanks,  60  Texas,  583,  this 
precise  question  was  presented,  and  it  was  held,  that  the  District  Court 
iiad  jurisdiction  of  such  a  case.  The  conflicting  provisions  of  our  Con- 
stitution and  statutes  upon  this  matter  are  very  fully  discussed  in  the 
opinion.     The  doctrine  is  reaffirmed  in  Carney  v.  Marsalis,  77  Texas,  62. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  copy  of  the  writ  of 
sequestration  which  had  been  returned  by  the  sheriff,  and  its  admission 
jwas  objected  to  by  the  claimants,  upon  the  ground  that  it  was  not  certi- 
fied to  as  a  true  copy  of  the  original  writ.  It  was  admitted  by  the  court 
notwithstanding  the  objection.  In  Fort  Worth  Publishing  Company  v. 
Hitson,  80  Texas,  216,  we  held,  that  upon  the  trial  of  the  right  of  prop- 
erty, the  plaintiff  was  not  bound  to  offer  in  evidence  the  writ  under  which 
the  property  was  taken,  unless  its  validity  be  assailed  by  the  claimant  in 
a  special  answer.  It  follows,  that  if  the  court  erred  the  error  was  imma- 
►terial.  We  will  say,  however,  in  view  of  another  trial,  that  none  of  the 
objections  to  the  writ  are  tenable.  It  is  in  substantial  compliance  with 
the  statute.  The  statute  does  not  require  that  the  sheriff  shall  certify  to  the 
copy  of  the  writ  which  he  returns  to  the  court  with  the  affidavit  and  bond 
for  the  trial  of  the  right  of  property.  It  merely  requires  that  he  shall  return 
a  copy.  Rev.  Stats. ,  art.  4829.  When  a  copy  is  found  among  the  papers 
of  the  case  with  a  retura  upon  it,  signed  by  him  officially,  and  showing, 
as  in  this  case,  that  he  has  seized  the  property  by  virtue  of  the  writ  and 
released  it  upon  the  claimants  making  oath  and  giving  bond  for  the  trial 
of  the  right  of  property,  we  think  it  is  to  be  presumed  that  he  has  done 
his  duty,  and  that  the  copy  returned  is  a  true  copy  of  the  original  writ. 

The  court  also  admitted  in  evidence  the  mortgage  alleged  in  plaintiff's 
pleading,  over  the  defendants'  objection.  The  ground  of  objection  was, 
that  there  was  no  proof  of  its  execution.  We  think  the  objection  well 
taken,  and  the  mortgage  should  have  been  excluded.  This  was  a  chattel 
mortgage,  and  is  required  to  be  registered  under  the  Act  of  April  22, 
1879  (2  Sayles'  Civil  Statutes,  article  3190b);  and  since  that  act  went 
into  effect  it  is  an  instrument  that  is  not  authorized  to  be  recorded  by 
article  4331  of  the  Revised  Statutes.  Therefore  we  think  it  was  not  ad- 
missible without  proof  of  its  execution,  even  if  it  had  been  filed  among 
the  papers  three  days  before  the  trial  and  proper  notice  had  been  given. 
The  Act  of  April  22,  1879,  is  peculiar.  It  permits  the  registration  of 
chattel  mortgages  without  acknowledgment  in  proof  of  their  execution, 
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and  therefore  we  think  it  was  not  intended  that  they  should  be  admitted 
in  evidence  under  any  circumstances  except  upon  proof  as  at  common 
law.  The  case  of  Grounds  v.  Ingi-am,  75  Texas,  509,  cited  in  brief  of 
•counsel  for  appellee,  is  not  in  point  and  does  not  support  their  contention. 
There  a  copy  of  the  mortgage  was  admitted  in  evidence,  and  it  is  evident 
from  the  opinion  that  its  admission  would  have  been  held  error  if  the 
proper  objection  had  been  interposed. 

The  other  assignments  of  error  either  present  questions  already  disposed 
of  by  what  we  have  said,  or  are  such  as  need  not  arise  upon  another  trial. 

For  the  error  of  the  court  in  admitting  the  mortgage  without  proof  of 
its  execution,  the  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 

Delivered  June  10,  1892. 
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F.  Hensel  et  al.  v.  The  International  Building  and  Loan  '  ^  eat 

Association. 
No.  8270. 

1.  Usury*— See  facts  where  the  contracts  signed  by  a  shareholder  in  a  build- 
ing association,  taken  in  connection  with  the  by-laws  of  the  concern,  show  that 
usurious  interest  was  charged  for  advances  and  loans  made  by  the  company. 

2.  Vendor's  Lien— Subrogation.— The  holder  of  a  note  executed  for  a 
loan  applied  to  the  discharge  of  the  vendor's  Hen  upon  property  mortgaged  to 
secure  it,  becomes  subrogated  to  the  discharged  vendor's  lien  to  the  amount  so 
applied. 

3.  Allowance  of  Claim  by  Administrator.— When  an  administrator 
has  allowed  a  claim  against  the  estate,  he  can  not  withdraw  such  allowance  by 
protesting  against  the  approval  by  the  county  judge. 

4.  Order  of  Probate  Court  Setting  Aside  Homestead.— The  order 
of  the  Probate  Court  setting  aside  the  homestead  to  the  widow  and  children,  or 
either,  under  the  statute,  does  not  exhaust  the  power  of  the  court  over  such 
homestead,  and  it  is  subject  to  sale  for  any  liens  upon  it. 

5.  Homestead  of  Widower  may  be  Mortgaged.— A  head  of  a  fam- 
ily after  his  wife's  death,  his  family  consisting  of  his  minor  children,  may  mortr 
gage  bis  homestead. 

Appeal  from  Bexar.     Tried  below  before  Hon.  G.  H.  Noonan. 

Otto  Staffel  and  L.  N.  Walthall^  for  appellants,  cited:  Rev.  Stats.,  arts. 
2015,  2025,  2978,  2979;  Wise  v.  O'Malley,  60  Texas,  588;  Buchanan  v. 
Bilger,  64  Texas,  589;  Gilder  and  wife  v.  Heame,  79  Texas,  120;  Build- 
ing Assn.  V.  Lane,  81  Texas,  369;  Stout  v.  Bank,  69  Texas,  384;  «Tackson 
V.  Cassidy,  68  Texas,  283;  Ruhl  v.  Kauflfman,  66  Texas,  723;  Boehl  v. 
Wadgymar,  54  Texas,  589;  Fossett  v.  McMahan,  74  Texas,  546;  Lawler  v. 
White,  27  Texas,  250;  Fitch  v.  Boyer,  51  Texas,  336;  Guilford  v.  Love, 
49  Texas,  715;  Black  v.  Epperson,  40  Texas,  179. 
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B.  L,  Aycock,  for  appellee,  oited:  Bev.  Stats.,  arts.  2025,  2200;  Gleim 
V.  Kimbrough,  70  Texas,  147;  Stout  v.  Bank,  69  Texas,  384;  Gilder  v. 
Heame,  79  Texas,  120;  White  y.  Shepperd,  16  Texas,  163;  Flanagan  v. 
Cushman,  48  Texas,  241;  Clements  v.  Lacy,  51  Texas,  150;  Astugueville 
V.  Loustaunau,  61  Texas,  233;  Dawson  y.  Holt,  44  Texas,  174;  Mundine^ 
V.  Berwin,  62  Texas,  343;  Ball  t.  Hill,  48  Texas,  641;  Robertson  v.  Paul, 
16  Texas,  477;  Withers  v.  Patterson,  27  Texas,  500. 

HENBY,  Associate  Justice. — The  appellee  was  a  corporation  for  the 
purix>8e  of  conducting  the  character  of  business  suggested  by  its  name, 
and  Martin  Bischki  was  one  oC  its  shareholders. 

Among  others,  the  charter  and  by-laws  of  the  corporation  contained  the 
following  provisions: 

Article  7  of  the  charter  proTides,  that  "  at  each  meeting  the  money  in 
the  treasury  shall  be  offered  for  loan  in  open  meeting,  at  a  rate  of  inter^ 
est  not  to  exceed  8  per  centum  per  annum,"  etc. 

Section  8  of  the  by-laws  provides,  that ''  each  stockholder,  for  each  and 
every  share  of  stock  held  by  him  in  the  association,  shall  be  entitled  to 
receive  a  loan  not  exceeding  $200,  and  he  shall  pay  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  for  such  loan,"  etc. 

The  by-laws  in  evidence  provided,  that  *' should  any  borrower  desire 
to  repay  the  association  the  money  advanced  in  order  to  redeem  his  shares^ 
he  shall  repay  the  association  the  money  actually  received  and  one-eighth 
of  the  premium  for  which  such  loan  was  made  for  each  year  or  fracUonal 
part  thereof  such  borrower  has  had  the  use  thereof." 

Martin  Blschke  owned  four  shares  in  the  fifth  series  of  stock  issued  by 
the  corporation  and  one  share  of  stock  in  the  sixth  series. 

On  the  24th  day  of  May,  1886,  he  borrowed  from  the  association  the 
sum  of  $384,  in  consideration  of  wtiich  he  executed  the  following  obli» 
gation: 

"  $800.     (Eight  hundred  dollars.) 

"San  Antonio,  Texas, -May  20,  1886. 
'*  On  or  before  the  maturity  of  the  fifth  series  of  the  stock  of  the  In- 
ternational Building  and  Loan  Association,  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  the  International  Building  and  Loan  Association  the 
sum  of  $800,  together  with  interest  at  the  rate  of  6  per  cent  per  annum 
from  the  date  hereof  until  paid;  also  the  further  sum  of  $8  per  month 
from  this  day  until  the  maturity  of  the  aforesaid  series  of  stock,  as  pro- 
vided for  in  the  by-laws  of  said  association,  which  by-laws  are  made  and 
taken  to  be  a  part  hereof." 

On  the  8th  day  of  April,  1887,  Bischki  borrowed  $100  from  the  asso- 
ciation, for  which  he  executed  his  obligation  for  $200,  payable  upon  the 
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woaJbanty  of  the  sixth  series  ol  stock,  and  similar  in  other  respects  to  the 
one  for  (800. 

When  he  procured  the  first  loan  Rischki  was  a  married  man  and  owned 
a  homestead  in  the  city  of  San  Antcmio.  For  the  purpose  of  securing 
the  payment  oi  his  obligation  tor  that  money,  he  and  his  wife  executed 
a  deed  of  trust  upon  the  homestead,  as  well  as  upon  his  shares  of  stock 
belonging  to  the  fifth  series. 

His  wife  died,  leaving  him  and  two  unmarried  daughters  in  possession 
of  the  homestead,  after  which  he  executed  a  deed  of  trust  upon  it  to  se- 
cure the  $200  obligation. 

At  the  date  of  the  execution  of  the  obligation  for  $800  Rischki  still 
owed  to  one  Zashiag  $320  of  the  purchase  money  for  his  homestead,  for 
which  a  vendor's  lien  existed.  This  amount  was  paid  by  the  association 
to  Zashiag  out  of  the  $384  loaned  to  him. 

The  deed  of  trust  which  Rischki  uid  wife  then  executed  as  aforesaid  to 
the  association  recited  that  the  whole  of  the  money  loaned  ^^  is  used  in 
paying  the  purchase  money  on  the  lot  herein  described  and  in  building 
and  improving  on  said  lot,"  but  it  is  not  otherwise  shown  that  the  amount 
of  the  loan  remaining  after  the  discharge  of  said  vendor's  lien  note  wa& 
in  faet  used  in  paying  for  improving  the  homestead. 

It  was  testified  by  a  witness,  that  said  balance  was  ^^  applied  by  Rischki 
m  the  purchase  of  material  for  tlie  building  of  a  house  on  said  lot,"  but 
not  that  the  house  was  actually  constructed. 

On  the  6th  day  of  June,  1887,  Martin  ^schki  signed  a  paper  which, 
after  reciting  the  fact  that  he  had  previously  borrowed  from  the  Interna- 
tionid  Building  and  Loan  Association  ^<  a  sum  of  money  and  executed  an 
instrument  in  writing  therefor,  giving  a  lien  on  real  property,"  proceeds 
as  follows: 

"And  I  having  applied  to  the  directory  of  said  association  for  relief, 
and  the  sanae  being  granted,  this  instrument  witnesseth,  that  in  consider- 
ation of  said  association  cancelling  and  forgiving  a  portion  of  said  debt 
and  lowering  the  premium  I  then  agreed  to  pay,  and  granting  me  a  less 
rate  of  interest  and  dues  to  be  by  me  hereafter  paid  monthly;  this  is, 
therefore,  a  reaflSrmance  of  said  recorded  instrument  and  of  the  debt 
therein  recited,  together  witli  all  the  stipulations  in  it  contained,  except 
as  to  the  amount  of  said  debt,  which  is  hereafter  to  be  $780,  instead  of 
the  amount  in  said  instrument  mentioned,  and  that  monthly  dues  and  in- 
terest is  hereafter  to  be  reduced  to  $7.80  per  month;  and  I  hereby  re- 
linquish   shares,  which  are  cancelled  and  made  void,  and  this  to  be 

a  complete  accord  and  satisfaction  between  myself  and  said  aissociation  of 
any  and  every  claim  whatsoever  not  lierein  before  specially  provided  for." 

This  instrument  evidently  refers  alone  to  the  obligation  for  $800,  and 
it  is  stated  in  argument  that  it  was  made  for  the  purpose  of  relieving  the 
original  transaction  from  the  vice  of  usury. 
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It  appears  that  the  shares  of  stock  were  by  the  by-laws  required  to  be 
paid  for  in  monthly  installments  of  $1  upon  each  share. 

Upon  the  death  of  Martin  Rischki  an  administration  upon  his  estate 
was  opened,  after  which  the  following  claim,  properly  verified,  was  pre- 
sented to  the  administrator,  and  was  by  him  allowed  for  the  full  amount 
thereof: 

International  Building  Association  in  account  with  Martin  Rischki: 

June,  1886,  for  loan $384  00 

premium 180  00 

May,  1887,  for  loan 100  00 

premium 34  35 

Dues  and  interest  unpaid 66  40 

$764  75 
OreiiU 

Four  shares  of  the  fifth  series,  at  $57  per  share $228  00 

One  share  of  the  sixth  series,  at  $43  per  share 43  00 — $271  00 

Balance  due $493  75 

The  claim  as  allowed  was  filed  in  the  Ck>unty  Court,  but  it  appears  that 
before  it  was  acted  upon  by  the  court  the  administrator  filed  objections 
to  its  approval  by  the  court,  on  the  grounds  that  it  was  founded  upon  a 
usurious  contract,  and  had  been  paid. 

One  of  the  daughters  of  Martin  Rischki  filed  objection,  upon  the  same 
grounds,  to  the  approval  of  the  claim. 

The  association  pleaded  the  agreement  of  the  6th  day  of  June,  1887,  in 
reply  to  the  charge  of  usury. 

In  the  County  Court  an  order  was  entered  approving  the  claim  for 
$296.30. 

Martha  Rischki,  the  contesting  daughter,  appealed  to  the  District  Court 
from  this  order. 

In  the  District  Court  an  additional  objection  to  the  approval  of  the 
claim,  that  the  County  Court  had  no  jurisdiction  of  the  matter  because 
the  claim  had  never  been  allowed  by  the  administrator,  was  filed.  The 
contestant  also  pleaded  there,  that  before  the  order  of  allowance  was 
made  in  the  County  Court  by  which  the  amount  allowed  was  made  a  lien 
upon  the  homestead,  said  court  had  set  aside  the  homestead  to  the  un- 
married daughters  of  the  deceased. 

In  the  District  Court  a  decree  was  rendered  approving  the  claim  for  the 
full  amount  thereof  and  foreclosing  the  lien  created  by  the  deed  of  trust 
upon  the  real  estate. 

If  the  contracts  are  tested  solely  by  the  terms  appearing  upon  the  face 
of  the  notes  or  obligations,  they  were  both  unquestionably  usurious,  as  in 
addition  to  reserving  interest  at  the  rate  of  12  per  cent  per  annum,  the 


Digitized  by  VjOOQIC 


J,892.2  Hensel  y.  Building  and  Loan  Asbociation.  219 

principal  of  the  first  one  was  more  than  double  the  sum  of  money  loaned, 
while  the  second  or  smaller  one  was  exactly  double  the  sum  loaned.  By 
the  new  contract,  made  with  regard  to  the  larger  note  on  the  6th  day  of 
June,  1887,  it  was  reduced  to  exactly  double  the  sum  borrowed. 

But  on  account  of  the  stipulation  contained  in  each  of  the  obligations, 
that  the  by-laws  of  the  corporation  <<are  made  and  taken  to  be  a  part 
hereof,"  it  becomes  necessary  to  consider  such  parts  of  the  by-laws  as  re- 
late to  the  amount  to  be  paid  by  the  borrower  to  discharge  his  obligations, 
in  connection  with  the  question  of  usury,  as  well  as  the  amount  to  be  paid 
in  discharge  of  the  obligations. 

The  by-law  referred  to  is  one  that  we  have  already  quoted,  by  which 
the  actual  undertaking  of  the  barrotoer  was  to  repay  the  money  advanced  to 
him,  and  one-eighth  of  the  premium  for  which  the  loan  was  made  for  each 
year  or  fractional  part  thereof  that  the  borrower  had  the  use  of  the  money. 

The  premium  promised  for  the  first  loan  of  $384  was  by  the  second  con- 
tract in  regard  to  it  $384,  and  the  premium  for  the  loan  of  $100  was  $100. 

If  interest  is  calculated  at  the  rate  of  12  per  cent  per  annum  upon  the 
sums  loaned,  and  the  premiums  charged  therefor  are  divided  by  eight,  as* 
prescribed  in  the  by-law,  it  is  plain  that  more  than  12  per  cent  per  annum 
was  required  to  be  paid  for  the  use  of  the  money  both  by  the  original 
contracts  and  the  one  that  was  made  as  a  substitute  for  the  first  loan. 

From  what  we  have  said  the  result  follows,  that  the  contracts  must  be 
treated  as  usurious,  and  that  all  payments  made  on  account  of  interest 
must  be  applied  to  the  principal.     Jackson  v.  Cassidy,  68  Texas,  282. 

It  will  be  seen  that  the  association  credited  the  account  with  tbe  four 
shares  of  the  fifth  series  at  the  value  of  $57  each,  and  one  share  of  the 
sixth  series  at  the  value  of  $43. 

The  proof  was  that  the  "withdrawal  value"  of  the  five  shares  was 
$271,  and  that  the  estimated  value  was  $327.70. 

It  seems  to  us  that  the  withdrawal  value  should  control.  The  evidence 
shows  that  the  borrower  paid  $146.80  interest  on  the  first  loan,  and  $33 
on  the  second  one.  When  these  two  sums  and  $271,  the  withdrawal 
value  of  the  stock,  are  deducted  from  $484,  the  sum  of  the  original  loans, 
it  will  appear  that  a  balance  of  $33.20  is  now  due  to  the  association,  for 
which  judgment,  with  a  foreclosure  of  the  lien  upon  the  homestead,  will 
be  rendered  in  this  court. 

We  do  not  think  that  the  objection  made  that  the  claim  was  never  al- 
lowed by  the  administrator  was  well  taken.  He  did  allow  it,  and  that 
action  was  not  nullified  nor  affected  by  the  fact  that  he  subsequently  re- 
sisted the  approval  of  the  claim  by  the  court. 

The  action  of  the  County  Court  in  setting  aside  the  homestead  to  the 
unmarried  daughtei*s  did  not  divest  it  of  the  authority  to  subsequently 
-charge  the  property  with  a  superior  lien.  The  homestead  is  properly  set 
^de  before  the  time  for  the  presentation  of  claims  against  the  estate  ex- 
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pires,  and  such  disposition  of  it  is  made  subject  to  pre-existing  clainit 
against  it,  which  may  still  be  enforced. 

With  regard  to  the  proposition,  that  neither  of  the  liens  upon  the 
homestead  was  valid,  we  think  it  sufficient  to  say,  that  the  evidence  shows 
that  the  first  one  was  made  by  the  husband  and  wife  to  pay  off  a  subnst- 
ing  vendor's  lien  against  the  property  amounting  to  t320.  This  money 
was  paid  by  the  lender  to  tiie  lien  holder,  who  made  the  deed  to  the  prop- 
erty to  Richski  on  the  same  day  tliat  the  money  was  loaned  to  him  and 
on  the  same  day  that  he  and  his  wife  made  the  deed  of  trust.  We  think 
a  valid  lien  was  created  for  the  sum  of  $320. 

The  second  lien  created  by  the  husband  after  his  wife's  death  was  valid. 
Both  liens  are  valid  and  subsisting  for  the  amount  here  adjudged  to  be 
due,  and  will  be  enforced. 

Beversed  and  rendered. 

Delivered  June  10,  1892. 

Motion  for  rehearing  refused. 


The  International  Buildino  and  Loan  Association  v. 

Thomas  H.  Abbott. 

No.  8289. 

1.  Usury.— See  facts,  consisting  of  dealings  by  a  shareholder  with  a  buUdlng^ 
association,  of  which  he  was  a  member,  which  show  that  the  loan,  the  matter  in 
controversy,  by  the  association  to  the  shareholder  was  not  usurious. 

2.  By-Laws  of  Corporation.— In  aloanmadebythehuiUUugassociatioD 
to  one  of  its  shareholders  reference  is  made  to  the  by-laws  of  the  association  for 
the  terms  of  payment  of  the  loan.  Held,  In  such  case  the  by-laws  control  so  far 
as  applicable,  and  such  application  in  the  facts  of  this  case  negatives  usury.  la 
no  case  is  over  12  per  cent  for  the  use  of  the  money  stipulated. 

3.  Payments  Upon  Stock  by  Stockholder.— Where  a  shareholder,  by 
the  terms  of  his  subscription  to  stock  in  the  corporation  of  which  he  is  a  mem- 
ber, is  required  to  pay  and  does  pay  regular  Installments  upon  bis  stock,  sucb 
payments  should  not  be  applied  as  interest  for  a  loan  made  to  him  from  the  cor- 
poration. 

Appeal  from  Bexar.     Tried  below  before  Hon.  W.  W.  King. 

William  Aubrey  and  B,  L,  Aycockj  for  appellant. —  1.  A  contract  for 
the  use  of  money  under  which  not  exceeding  12  per  cent  per  annum  is 
agreed  to  be  paid  for  such  use,  is  not  usurious.  Jackson  v.  Cassidy,  68 
Texas,  287;  Building  Assn.  v.  Robinson,  78  Texas,  163;  Building  Assn. 
V.  Lane,  81  Texas,  369;  Endl.  On  Build.  Assns.,  sees.  826-336;  2  Am. 
and  Eng.  Encyc.  of  Law,  618-632;  Gilder  v.  Hearne,  79  Texas,  120; 
Tyler  on  Usury,  ch.  17. 
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2.  Payment  of  stock  dues  should  not  be  applied  to  the  extinguishmept 
of  the  borrower's  indebtedness,  more  particularly  when  the  stock  Itself  is 
pledged.  Endl.  on  Build.  Assns.,  sec.  371;  Delano  v.  Wild,  6  Allen 
(Mass.),  1;  2  Am.  and  £ng.  Encyc*  of  Law,  623,  note  6;  Build.  Assn.y. 
Lane,  81  Texas,  369. 

Upson  Jb  Bergstroniy  for  appellee. — ^AU  sums  of  money  paid  or  agreed 
to  be  paid  to  the  lender  for  use  of  the  money  loaned,  whether  denomi- 
nated interest,  premium,  or  otherwise,  amounting  to  more  than  12  per 
cent  per  annum  on  the  sums  of  money  actually  loaned,  is  usurious,  and 
the  lender  under  such  a  contract  forfeits  all  right  to  demand  or  collect 
any  interest  on  such  contract.  Build.  Assn.  v.  Lane,  81  Texas,  369; 
Jackson  v.  Cassidy,  68  Texas,  287;  Build.  Assn.  v.  Robinson,  78  Texas, 
163. 

HENRY,  Associate  Justice. — This  cause  was  tried  by  the  judge  with- 
out  a  jury,  and  the  following  ciMiclusions  of  law  and  fact  were  filed: 

^'In  the  above  styled  and  numbered  cause  I  find  the  following  as  my 
conclusions  of  fact: 

'^  1.  That  on  April  12,  1886,  the  plaintiff,  Thomas  H.  Abbott,  applied 
to  the  defendant  for  a  loan  of  $1440;  that  the  said  loan  was  granted  on 
condition  that  tlie  said  plaintiff  would  become  a  subscriber  to  and  pur- 
chaser of  thirteen  shares  of  the  capital  stock  in  defendant's  company,  and 
that  he  should  pay  on  said  stock  tiie  sum  of  $1  per  share  per  month,  and 
that  when  said  shares,  that  is  to  say  the  amount  paid  in  thereon,  together 
with  the  dividend  or  profit  earned  by  said  stock,  should  become  of  the 
actual  cash  value  of  $2600,  that  then  the  said  stock  should  be  delivered 
up  to  the  defendant  and  cancelled,  in  consideration  whereof  the  said  loan 
of  $1440  should  also  be  cancelled,  and  should  pay  in  addition  thereto  in- 
terest on  said  sum  of  $2600  at  the  rate  of  6  per  cent  per  annum,  and  to 
secure  said  loan  should  execute  a  deed  of  ta'ust  upon  the  property  in  con- 
troversy. 

"  2.  That  at  the  time  of  making  said  loan  plaintiff  held  in  defendant's 
association  five  shares  of  the  first  series  of  said  capital  stock,  and  at  the 
time  of  making  said  loan  subscribed  for  two  additional  shares  in  the  first 
series,  and  six  shares  in  the  fifth  series  of  said  capital  stock,  making  a 
total  of  liiirteen  shares,  of  the  par  value  of  $200  each,  and  received  from 
defendant  the  sum  of  $1440,  and  executed  the  note  and  deed  of  trust  as 
set  out  in  plaintiff's  petition  and  defendant's  answer,  to- wit: 

"$2600.  San  Antonio,  Texas,  April  12,  1886. 

'*  On  or  before  the  maturity  of  the  first  and  fifth  series  of  the  stock  of 
the  International  Building  and  Loan  Association,  we,  or  either  of  us,  prom- 
ise t0  pay  to  the  order  of  ssiid  building  and  loan  associaition,  at  its  prin- 
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cipal  oflace,  in  San  Antonio,  Texas,  the  sum  of  $2600,  with  interest  at  the 
rate  of  6  per  cent  per  annum  from  the  date  thereof  until  paid;  also  the 
further  sum  of  $26  per  month  from  this  date  until  the  maturity  of  the 
aforesaid  stock,  as  provided  for  in  the  by-laws  of  said  association,  which 
by-laws  are  made  and  taken  to  be  a  part  of  this  note. 

**That  defendants'  by-laws  provided,  that  whenever  it  shall  appear 
upon  the  books  of  the  association  that  the  stock  of  any  particular  series 
is  worth  $200  per  share,  all  arrears  for  monthly  dues,  fines,  and  otherwise 
shall  become  at  once  due,  and  the  directors  shall  cause  to  be  paid  to  the 
holder  of  each  share  in  such  series  the  sum  of  $200,  less  all  arrears  of  fines, 
dues,  or  otherwise,  and  payment  of  dues  on  the  stock  of  the  said  series 
shall  cease  thereafter,  and  the  directors  shall  cause  to  be  delivered  to  each 
borrower  in  such  series,  who  has  complied  with  the  conditions  of  his  loaD, 
a  deed  of  release,  and  shall  cancel  and  deliver  up  such  loan,  and  there- 
upon the  stock  of  such  series  shall  be  cancelled;  also  that  each  and  every 
stockholder  of  each  and  ever}'^  share  of  stock  held  by  him  sliall  pay  into 
the  treasury  in  lawful  money  $1  per  month  on  each  share,  until  such  shares 
of  the  series  of  stock  upon  which  such  monthly  payments  are  paid  shall 
reach  the  value  of  $200,  when  the  holder  of  such  share  shall  be  paid  for 
each  share  of  such  stock  the  sum  of  $200,  and  thereupon  such  share  of 
stock  shall  revert  to  the  corporation  and  be  cancelled. 

"  3.  That  thereafter  plaintiff  paid  the  defendant  as  interest  on  said  sum 
of  $2600,  at  6  per  cent  per  annum,  the  sum  of  $715,  and  had  paid  in  as 
monthly  dues  on  said  shares  of  stock  the  sum  of  $923. 

''  4.  The  said  loan,  and  the  provisions  thereof  providing  for  the  man- 
ner of  its  payment,  was  simply  a  device  to  enable  defendant  to  demand 
for  the  use  of  said  money  an  usurious  rate  of  interest. 

''5.  That  the  first  series  of  stock  has  matured,  and  all  stockholders 
whose  shares  of  stock  were  not  pledged  to  the  association  have  been  paid 
by  the  association  the  sum  of  $200  each. 

*'  Therefore  I  find  as  my  conclusions  of  law  the  following: 

**  That  the  contract  of  loan  was  usurious,  and  provided  for  payment  of 
interest  amounting  to  more  than  12  percent  per  annum;  therefore  said 
contract  is  usurious  and  ought  to  be  cancelled,  and  all  payments  made 
thereon,  whether  as  interest  or  on  account  of  stock  subscriptions,  should 
be  credited  upon  the  principal  of  said  loan,  and,  when  credited,  amount- 
ing to  more  than  the  original  principal  of  said  loan,  the  same  ought  to  be 
cancelled,  and  the  injunction  issued  herein,  enjoining  defendants  from 
enforcing  the  deed  of  trust  given  to  secure  the  payment  of  said  loan, 
ought  to  be  perpetuated.'* 

The  conclusions  of  fact  do  not  embrace  all  of  the  material  evidence,  nor 
relate  to  all  of  the  issues  made  by  the  pleadings. 

The  appellant  assigns  the  following  errors: 

**  1.    The  court  erred  in  finding  as  a  conclusion  of  fact,  that  the  shares 


Digitized  by  VjOOQIC 


1892.']  Building  and  Loan  Association  v.  Abbott.  223 

of  stock  held  by  plaintiff  in  defendant's  association  had  matured,  and 
that  the  shareholders  not  in  default  holding  such  shares  had  been  paid 
each  the  sum  of  $200  as  the  value  of  such  shares,  the  evidence  showing 
only  $185.50  paid  to  such  holders. 

^^2.  The  court  erred  in  finding  as  a  conclusion  of  law,  that  the  con- 
tract in  suit  between  plaintiff  and  defendant  in  this  case  was  usurious,  in 
providing  for  the  payment  of  interest  thereupon  amounting  to  more  than 
12  per  cent  per  annum,  when  the  facts  show  that  not  so  much  as  12  per 
cent  was  charged  or  collected. 

'•  3.  The  court  erred  in  finding  as  a  conclusion  of  law,  that  all  pay- 
ments  made  by  plaintiff  upon  the  contract  between  said  plantiff  and  de- 
fendant, whether  made  for  account  of  interest  or  for  stock  subscriptions, 
should  be  credited  on  the  principal  of  the  loan  made  by  defendant  to 
plaintiff,  and  that  such  sums  so  paid  amount  to  more  than  the  original 
principal  of  said  loan,  because  the  said  payments  could  only  properly  apply 
as  made  and  intended  to  be  applied  as  the  parties  to  the  contract  agreed, 
that  is  to  say,  to  the  extinguishment  of  the  loan  and  the  payment  of  stock 
dues  respectively. 

"  4.  The  court  erred  in  rendering  judgment  for  plaintiff  herein,  for 
this:  that  the  evidence  disclosed  that  plaintiff  was  Justly  indebted  to  de- 
fendant in  a  large  sum  of  money,  secured  by  the  lien  of  a  deed  of  trust 
upon  the  property  described  in  plaintiff's  petition  herein." 

The  undisputed  evidence  was,  that  while  according  to  the  by-laws  the 
withdrawal  value  of  all  shares  was,  when  they  matured,  $200  each,  yet 
the  withdrawal  value  of  plaintiff's  shares  was  only  $133.50  each. 

The  explanation  given  by  the  only  witness  who  testified  upon  the  issue 
was,  that  '*  all  the  holders  of  shares  of  that  series  not  in  default  desired 
to  withdraw  before  the  regular  maturity  of  the  shares,  and  requested  the 
association  to  permit  to  be  withdrawn  and  have  cancelled  their  shares  in 
that  series,  by  fixing  the  withdrawal  value  upon  the  basis  of  the  amounts 
paid  in  by  them  on  the  shares  owned  by  them,  and  the  profits  realized 
upon  the  same  up  to  June,  1891.  The  association  consented  to  this  arrange- 
ment, and  the  withdrawal  value  was  fixed  by  agreement  at  $133.50  for 
each  share." 

We  can  see  no  good  reason  why  this  agreement  should  not  be  executed. 
If  there  exists  any  just  cause  why  it  should  not  be  as  applicable  to  the 
the  appellee  as  it  is  to  other  stockholders,  it  was  not  made  to  so  appear 
in  the  record  before  us. 

The  evidence  shows  that  one  section  of  the  by-laws  reads  as  follows: 

"  Section  13.  Should  any  borrower  desire  to  repay  to  the  association 
the  money  advanced,  in  order  to  redeem  his  shares,  he  shall  repay  to  the 
association  the  money  actually  received,  and  one-eighth  of  the  premium 
for  which  such  loan  was  made  for  each  year  or  fractional  part  thereof 
such  borrower  has  had  the  use  of  the  money." 
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It  will  be  seen  by  reference  to  the  **  note  "  copied  into  the  judge's  find- 
ings that  the  by-laws  of  the  corporation  were  <<  made  a  part  of  the  note." 

In  the  case  of  Hensel  against  the  same  corporation,  we  have  at  this  term 
decided,  that  this  by-law  controlled  as  to  the  amount  of  money,  principal 
and  interest,  that  was  to  be  paid  by  the  borrower,  and  evidenced  the  true 
contract  between  the  parties. 

The  facts  of  this  case  differ  in  an  important  respect  from  the  case  abore 
referred  to.  The  amount  of  money  received  by  the  borrower  was  greater 
in  this  one,  and  the  percentage  or  premium  paid  by  him  was  correspond- 
ingly less,  upon  each  share  of  stock. 

The  appellee  in  this  case  received  $1440,  and  executed  his  note  for 
$2600.  Of  the  last  amount,  $1200  represented  the  premium  to  be  paid 
by  him. 

Twelve  per  cent  per  annum  on  $1440  is  $172.80.  According  to  the 
by-law,  one-eighth  per  annum  of  $1200  (the  premium)  represents  what 
the  borrower  promised  to  pay  for  the  use  of  the  money.  That  was  $150 
yearly,  and  consequently  less  than  12  per  cent  on  the  sum  borrowed. 

In  considering  the  question  of  usury,  payments  made  for  stock  in  the 
corporation  should  not  be  estimated.  Such  payments  are  not  made  for 
the  use  of  borrowed  money,  but  through  them  the  shareholder  acquires 
an  interest  in  the  property  of  the  corporation.  The  shareholder  is  not 
necessarily  also  a  borrower.  If  he  is  not  one,  he  pays  for  his  stock  on  the 
same  terms  that  the  borrowing  stockholder  does.  There  is  no  inconsist- 
ency in  the  double  relation.  If  not  also  a  borrower,  the  retiring  stock- 
holder withdraws  the  value  of  his  stock.  If  he  is  also  a  borrower,  he  uses 
it  to  pay  his  debt  with.  Whether  or  not  that  debt  is  tainted  with  usury 
will  depend  solely  upon  the  amount  of  interest  contracted  to  be  paid. 

We  tliink  it  is  clear  that  the  payment  for  stock  was  not  a  device  to 
cover  usury. 

As  other  questions  relating  to  the  amount  of  recovery  by  the  corpora- 
tion for  expenses  attending  the  protection  of  the  encumbered  property, 
and  the  enforcement  of  the  trust,  were  not  considered  by  the  court  nor 
embraced  by  the  assignments  of  error,  we  will  reverse  the  judgment  be- 
cause there  was  error  in  deciding  that  the  contract  was  usurious,  and 
remand  the  cause. 

Mm>ened  and  remandeoL 

Delivered  June  10,  1892. 
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N.  J.  DuLANBY  V.  Nolan  County.  «88  aop 

No.  7502.  IL^ 

1.  Daxnages  by  Publio  Road.  —  The  damages  caused  by  laying  out  a 
public  road  belong  to  the  owners  of  the  land  over  which  it  passes.  A  subsequent 
lessee  of  the  land  enclosing  it  between  the  order  establishing  and  the  order  open- 
ing it  up,  can  not  recover  damages  for  injury  to  his  enclosure,  or  for  improve- 
ments rendered  necessary  to  the  use  of  the  land,  and  occasioned  by  the  opening 
up  of  the  road.    See  example. 

2.  Damages  for  Land  Taken  for  Publio  Road.— The  owner  is  en- 
titled to  the  value  of  land  taken  for  a  public  road,  regardless  of  its  effect  upon 
the  value  of  the  land  not  so  taken.  It  is  error  to  set  off  against  such  value  an 
estimate  of  increased  value  from  the  road  to  the  land  not  taken. 

3.  Damaffes  from  Public  Road  Set  off.— Danmges  occasioned  by  open- 
ing a  public  road,  other  than  the  value  of  the  land  taken,  may  be  set  off  against 
increased  value  caused  to  the  remaining  tract.  For  example,  the  cost  of  run- 
ning a  fence  may  be  so  offset. 

Error  f rpm  Nolan.     Tried  below  before  Hon.  William  Kennedy. 

Cowan  &  Fisher^  for  plaintiff  in  error.  —  1.  The  court  erred  in  its  con- 
clusions of  law,  that  plaintiff  in  error  was  not  entitled  to  recover  damages 
in  the  sum  of  *195,  cost  of  erecting  two  miles  of  fence  on  the  west  side 
of  said  road. 

2.  When  a  public  road  is  opened  across  one's  land,  and  by  reason 
thereof  the  owner  is  compelled  to  erect  a  fence  along  the  side  of  such 
road  in  order  to  utilize  his  lands,  he  is  entitled  to  have  the  cost  of  such 
fence  taken  into  consideration  in  estimating  the  damages  and  benefits  ac- 
<2ruing  by  reason  of  opening  such  road. 

H.  CI  Hord^  for  defendant  in  error.  —  1.  Plaintiff  in  error  was  not  en- 
titled to  damages  to  the  pasture  by  reason  of  said  road.  He  was  a  naked 
trespasser  as  to  more  than  half  of  the  land  in  said  enclosure,  and  the  en- 
closing of  said  land  by  Dulaney  was  unlawful,  being  an  obstruction  (as 
to  him)  of  a  legally  established  firet  class  road.  Railway  v.  Johnson,  65 
Texas,  389;  Rev.  Stats.,  art.  4362. 

2.  Plaintiff  in  error  was  not  entitled  to  damages  for  the  erection  and 
removal  of  the  half-mile  of  fence  of  the  east  line  of  north  half-section  26, 
same  being  damages  claimed  to  the  pasture. 

GAINES,  AS80CLA.TE  Justice. — The  plaintiff  in  error  brought  this  suit 
against  Nolan  County  to  recover  compensation  for  and  damages  to  his 
lands,  caused  by  opening  a  public  road  across  them.  The  court  below 
adjudged  that  he  take  nothing  by  his  suit;  and  this  writ  of  error  is  sued 
oat  to  revise  that  Judgment. 

Vol.  LXXXV.  Sup.— 15 
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The  trial  Judge,  before  whom  the  ease  was  tried  without  a  jury,  filed 
his  conclusions  of  fact  and  law.  The  assignments  of  error  complain  ooly 
of  the  conclusions  of  law.  The  following  diagram,  taken  from  the  court's 
conclusions,  shows  the  situation  of  the  road  over  the  lands  in  question: 
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The  squares  on  the  map  represent  surveys  of  640  acres  each,  known  as 
sections.  The  court  found,  in  substance,  that  in  May,  1886,  the  Com- 
missioners Court  of  Nolan  County  made  an  order  laying  off  and  establish- 
ing the  Sweetwater  and  Roby  road,  running  '*  to  the  east  line  of  section 
number  38,  continuing  north  with  the  east  line  of  surveys  numbers  35, 
26,  and  23  to  the  Fisher  County  line."  The  dotted  line  on  the  map  rep- 
resents this  road.  In  February,  1888,  the  court  appointed  a  jury  of  re- 
view, who  made  a  report,  which  the  court  approved  in  May  of  that  year. 
That  report  established  the  road  on  the  section  lines  between  35  and  36, 
and  between  25  and  26,  along  the  road  as  already  laid  out,  except  when 
it  left  the  section  lines.  The  plaintiff  was  the  purchaser  from  the  State 
of  section  36  and  of  the  north  half  and  the  southeast  quarter  of  section  30. 
The  plaintiff  also  holds  the  north  half  of  section  26  under  a  conveyance 
from  one  Patterson,  who  purchased  from  the  State.  The  south  half  of 
that  section  belongs  to  one  Long,  who  gave  the  plaintiff  verbal  permission 
to  enclose  it  with  other  lands.  Sections  25  and  31  belong  to  the  Franco- 
Texan  Land  Company,  whose  local  agent  gave  plaintiff  license  to  encloso 
them.  The  court  finds  he  exceeded  his  authority  in  doing  so.  Section 
35  is  owned  by  the  same  company.     They  leased  it  to  plaintiff  in  October, 
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1889,  '*  for  one  year,  with  privilege  of  three  or  more  years."  One  hun- 
dred and  sixty  acres  in  section  38  belonged  to  one  Caven,  and  it  does 
not  appear  that  plaintiff  had  any  authority  to  enclose  it. 

In  the  spring  of  1887,  the  plaintiff  enclosed  for  a  pasture  all  the  sec- 
tions above  named  except  38,  of  which  his  fence  included  only  the  160  acres 
belonging  to  Caven.  The  heavy  lines  on  the  map  represent  the  enclosure. 
The  only  permanent  water  in  the  pasture  so  enclosed  was  on  sections  25, 
30,  and  31.  In  order  therefore  to  continue  the  use  of  the  pasture,  it  was 
necessary  that  the  plaintiff  should  construct,  and  he  did  construct,  two 
miles  of  fence  along  the  west  side  of  the  road  on  sections  35  and  26.  This 
fence  was  worth  $195.  It  was  also  necessary  to  construct  a  water  tank, 
worth  $350. 

The  plaintiff  also  had  an  enclosed  farm  on  the  western  part  of  section 
36,  the  west  line  of  the  fence  being  coincident  with  the  west  line  of  that 
section.  The  establishment  of  the  road  upon  the  section  line  made  it 
necessary  to  remove  this  fence  eastward,  at  a  cost  of  $30.  The  road  appro- 
priated 3.63  acres  of  section  36,  which  the  court  found  to  be  of  the  value 
of  $43.56,  and  1.81  acres  of  section  26,  worth  $9.07.  The  court  also 
found  that  the  road  enhanced  the  value  of  plaintiff's  lands  $100. 

The  court  concluded,  as  a  matter  of  law,  that  the  plaintiff  was  entitled 
to  no  compensation  either  for  the  cost  of  erecting  the  fence  on  the  west 
side  of  the  road  or  for  the  construction  of  the  water  tank;  and  that  since 
the  increase  of  the  value  of  his  land  by  the  establishment  of  the  road  ex- 
ceeded the  value  of  the  land  taken  and  the  cost  of  removing  his  farm 
fence  on  section  36,  he  should  recover  nothing. 

We  think  the  court  did  not  err  in  failing  to  give  plaintiff  judgment  for 
damages  claimed  to  have  resulted  to  him  by  reason  of  the  necessity  under 
which  he  was  placed  of  constructing  the  fence  on  the  west  side  of  the 
road  and  the  water  tank.  The  court  having  found  that  the  road  was  es- 
tablished before  he  acquired  even  a  license  to  use  the  land  on  that  side  of 
the  road,  and  before  he  enclosed  his  pasture,  it  is  clear  to  us  that  the  ne- 
cessity of  making  these  improvements  should  not  be  considered  in  esti- 
mating his  damages.  Whatever  damage  was  done  to  the  lands  on  the  west 
side  of  the  road  belonged  to  those  who  owned  them  at  the  time  the  road 
was  laid  out.  Since  the  plaintiff  has  acquiesced  in  the  establishment  of 
the  highway,  and  has  confirmed  the  taking  of  the  land  by  a  suit  for  com- 
pensation and  damages,  we  think  it  was  proper  to  assess  the  damages  as 
of  the  date  of  the  original  taking. 

We  think,  however,  that  the  court  erred  in  setting  off  the  value  of  the 
land  belonging  to  the  plaintiff  which  was  actually  taken  with  the  benefits 
which  have  accrued  to  the  remainder  of  his  lands.  The  compensation, 
which  is  secured  by  the  Constitution,  for  land  taken  for  a  public  use  must 
be  paid  in  money,  whether  the  remainder  of  the  tract  be  enhanced  in 
value  by  reason  of  the  public  use  or  not.     Railway  v.  Ferris,  26  Texas, 


Digitized  by  VjOOQIC 


228  '         Texas  Supreme  Court  Reports.  [^AusHtIj 

588.  As  to  the  damages  to  the  land  which  is  not  taken,  the  rule  is  dif- 
different.  Id.  It  can  not  be  said  that  the  land  not  taken  has  been 
damaged,  when  in  view  of  all  the  detriment  and  benefits  which  have  re- 
sulted from  the  use  to  which  a  part  has  been  appropriated,  its  value  has 
not  been  diminished.  The  court  correctly  allowed  the  damages  resulting 
to  the  defendant's  land  from  the  necessity  of  his  having  to  remove  his 
fence,  to  be  set  off  by  the  enhanced  value  of  the  tract  resulting  from  the 
establishment  of  the  road;  but  erred  in  failing  to  give  plaintiff  a  judg- 
ment for  the  value  of  the  land  taken.  This  error  is  not  assigned,  but  we 
think  it  an  error  of  a  fundamental  character,  and  that  it  is  appai*ent  upon 
the  face  of  the  record. 

It  appears  from  the  court's  findings  that  the  State  still  holds  the  legal 
title  to  the  land  taken,  and  that  there  was  at  the  date  of  the  trial  a  large 
part  of  the  purchase  money  still  due  it  upon  sections  26  and  36.  The 
extent  of  the  plaintiff's  recovery  under  these  circumstances  is  a  question 
which  is  not  discussed  in  the  briefs  of  the  counsel.  Therefore  we  will  not 
discuss  it  here. 

The  judgment  of  the  court  below  is  reversed,  and  to  the  end  that  the 
extent  of  the  plaintiff's  recovery  for  the  land  taken  may  be  inquired  into, 
the  cause  is  remanded  for  a  new  trial. 

Seversed  and  remanded. 

Delivered  June  10,  1892. 


WiLUAM  HOEFUKO   <fe   SoN   V.  CiTY   OF  SaN  AnTONIO. 
No.  8290. 

1.  Lioense  to  Garry  on  an  Occupation.— In  a  general  sense  a  license 
is  an  offlcial  permit  to  carry  on  a  business  or  trade,  or  perform  other  acts  which 
are  forbidden  by  law  except  to  persons  obtaining  such  permit.  It  also  may  ap- 
ply to  occupations  not  otherwise  unlawful,  but  which  the  public  welfare  may 
require  to  be  under  some  restraint. 

2.  Power  to  License  does  not  Include  Power  to  Tax.— The  power 
given  in  a  city  charter  to  license  does  not  confer  a  power  to  tax ;  by  which  is 
meant  the  power  to  take  from  the  citizen  a  sum  for  the  support  of  the  govern- 
ment, whether  it  be  national,  State,  or  municipal. 

3.  Taxation  Must  be  Uniform.— The  Constitution  provides,  that  " all 
occupation  taxes  shall  be  equal  and  uniform  upon  the  same  class  of  subjects 
within  the  limits  of  the  authority  levying  the  tax."  Const.,  art.  8,  sec.  2.  This 
is  as  binding  in  case  of  occupation  taxes  levied  by  a  municipal  corporation  as  In 
such  taxation  levied  by  the  State. 

4.  Unequal  Taxation  —  Indirect  Violation.  — A  municipal  tax  upon 
butchers  vending  meat  of  $75  per  stall  per  annum,  and  collected  only  of  butch- 
ers vending  meat  at  private  stalls,  and  not  of  butchers  renting  stalls  from  the 
city,  Is  a  violation  of  the  provision  of  the  Constitution  requiring  equal  taxation. 
The  inhibition  applies  to  the  collection  equally  as  to  the  levy  of  taxes. 
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6.  Constitutional  Limit  to  Subjects  of  Municipal  Taxation.— 
Under  the  Constitution  the  sum  a  municipal  corporation  may  collect  as  a  tax  on 
a  given  occupation  can  not  *'  exceed  one-half  of  the  tax  levied  by  the  State  for 
the  same  period  on  such  profession  or  business/  And  this  necessarily  involves 
the  proposition  that  the  Legislature  must  determine  that  the  occupation  shall  be 
taxed  for  the  benefit  of  the  State  before  a  municipal  corporation  can  tax  it  at  all. 
When  the  Legislature  has  declared  that  an  occupation  shall  be  taxed,  then,  and 
not  before,  has  a  county,  town,  or  city  the  power  to  levy  a  tax  upon  such  occu- 
pation. The  Constitution  only  permits  occupations  to  be  taxed  when  the  Legis- 
lature deems  proper. 

Appeal  from  Bexar.    Tried  below  before  Hon.  W.  W.  King. 

George  C  Aligelt  and  Henry  E,  Vernor,  for  appellants. — I.  The  ordi- 
nance of  the  city  of  San  Antonio  imposing  an  annual  occupation  tax 
upon  butchers  establishing  private  stalls  for  vending  meats  within  the 
city  is  not  equal  and  uniform,  and  therefore  void;  and  appellants  having 
paid  such  tax  under  protest  duly  entered,  should  have  been  awarded 
judgment  against  appellee  for  the  amount  paid,  with  interest  and  costs. 
Const.,  art.  8,  sees.  1,  2;  Pullman  Co.  v.  The  State,  64  Texas,  274;  2  Desty 
on  Tax.,  1397,  et  seq.;  St.  Louis  v.  Spiegel,  75  Mo.,  145. 

2.  The  ordinance  of  the  city  of  San  Antonio  levying  a  tax  of  $75  per 
annum  upon  individuals  for  the  right  of  establishing  stalls  for  vending 
of  meats  is  without  authority  of  law,  because  the  State  levies  no  occupa- 
tion tax  upon  said  business  or  calling,  and  such  tax  levied  by  the  city  is 
therefore  forbidden  by  the  Constitution  of  the  State.  W.  &  W.  C.  C, 
sec.  989;  2  Cool,  on  Tax.,  209,  387;  2  Desty  on  Tax.,  1384,  et  seq. ;  Burr, 
on  Tax.,  392;  Dill,  on  Mun.  Corp.,  sees.  357,  740,  763,  764. 

Upson  &  Bergstromy  for  appellee. — 1.  The  ordinance  of  the  city  of  San 
Antonio  imposing  a  tax  of  $75  upon  butchers  who  establish  stalls  for 
vending  meats  within  the  city,  being  a  tax  imposed  upon  all  pei-sons  alike 
so  establishing  such  stalls,  irrespective  of  the  locality  within  the  city 
limits  where  established,  is  not  open  to  the  criticism  of  being  unequal  and 
ununiform,  and  is  therefore  valid  and  enforceable. 

2.  By  section  76  of  the  charter  of  the  city  of  San  Antonio,  the  city 
council  is  authorized  to  license,  tax,  and  regulate  all  trades,  professions, 
occupations,  and  callings,  the  taxing  of  which  is  not  prohibited  by  the 
Constitution  of  the  State;  and  there  being  no  constitutional  inhibition 
against  taxing  individuals  for  establishing  stalls  in  any  part  of  tlie  State 
for  vending  meat,  the  ordinance  in  question  is  valid.  City  Charter  of 
San  Antonio,  sec.  76;  Hii-schfield  v.  Dallas,  15  S.  W.  Rep.,  124. 

STAYTON,  Chief  Justice. — This  case  originated  in  the  Justice  Court, 
and  on  appeal  to  the  District  Court  Judgment  was  rendered  against  appel- 
lants upon  the  following  agreed  case: 
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''  1.  That  plaintiffs,  William  Hoefling,  Sr.,  and  William  Hoefling,  Jr., 
are  and  were  partners  in  business  under  the  firm  name  of  William  Hoef- 
ling <fe  Son,  doing  business  as  butchers  in  the  city  of  San  Antonio,  Bexar 
County,  Texas,  at  two  separate  establishments  or  private  markets,  upon 
their  own  property,  and  not  in  the  market  house  of  the  city  of  San  An- 
tonio. 

<'  2.  That  said  plaintiffs  opened  said  private  markets  upon  their  own 
propert}^  with  the  consent  and  approval  of  the  city  council  of  the  city  of 
San  Antonio,  under  the  provisions  of  the  city  ordinance  hereinafter  set  out. 

"  3.  That  the  city  of  San  Antonio  maintains  and  for  many  years  has 
had  a  public  market,  with  stalls  that  are  rented  to  individuals  at  certain 
rentals,  with  prices  according  to  location  and  values  fixed  by  the  city 
council  of  San  Antonio,  but  the  market  master  does  not  collect  said 
amount  of  $75  from  butchers  occupying  stalls  in  said  public  market,  in 
addition  to  such  stall  rents. 

*'  4.  That  the  following  ordinance,  passed  by  the  city  council  of  the 
city  of  San  Antonio,  is  the  only  ordinance  by  virtue  of  which  the  sum  of 
money  herein  sued  for  was  collected  from  plaintiffs,  and  paid  by  them 
under  protest,  to- wit: 

''Section  20.  The  city  council  may  grant  to  individuals  the  right  of 
establishing  in  any  designated  locality  within  the  city  stalls  for  the  vend- 
ing of  meat,  granting  general  market  privileges;  each  person  or  firm 
granted  such  right  shall  pay  therefor  to  the  market  master,  for  the  use  of 
the  city,  $75  per  annum,  quarterly  in  advance,  and  shall  post  the  receipts 
in  a  conspicuous  place  in  said  stall.  The  city  council  may  revoke  any 
gi-ants  made  hereunder  at  any  time  deemed  necessary. 

''5.  That  heretofore,  to- wit,  on  the  1st  day  of  April,  1891,  plaintiffs 
were  required  by  the  market  master  named  in  said  ordinance  to  pay  to 
said  city  the  sum  of  $37.50,  being  $18.75  on  each  one  of  said  meat  stands 
for  three  months  license  tax  from  April  1,  1891,  to  June  30,  1891. 

'*  6.  That  plaintiffs  paid  said  tax  under  protest,  and  after  the  institu- 
tion of  a  criminal  proceeding  in  the  Recorder's  Court  in  the  city  of  San 
Antonio,  and  before  making  said  payment,  duly  notified  the  authorities 
of  the  said  city  of  San  Antonio  that  said  payment  of  $37.50  was  made 
under  protest,  and  that  suit  would  be  brought  for  money  so  paid  under 
protest. 

'*  7.  That  there  is  no  question  before  the  court  as  to  sufficiency  of  the 
protest  or  as  to  the  amount  paid  by  plaintiffs,  but  that  the  only  question 
before  the  court  is  the  validity  or  invalidity  of  the  ordinance  aforesaid. 

"10.  That  there  is  no  other  ordinance  of  the  city  of  San  Antonio  im- 
posing any  occupation  tax  or  license  tax  upon  butchers  except  the  one 
embodied  in  this  agreement. 

''12.  That  the  sole  question  for  the  determination  of  the  court  is  the 
validity  of  the  aforesaid  city  ordinance,  so  that  if  the  same  is  held  valid, 
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judgment  should  be  rendered  for  defendant,  and  if  the  same  is  held  in- 
valid, judgment  should  be  rendered  for  plaintiffs." 

The  charter  of  the  city,  enacted  on  August  18,  1870,  provides,  that  the 
mayor  and  council  shall  have  power  ^*  to  license,  tax,  and  regulate  mer- 
chants, commission  merchants,  hotels  and  boarding  house  keepers,  restau- 
rants, drinking  houses  or  saloons,  bar  rooms,  beer  saloons,  and  all  places 
or  establishments  where  intoxicating  or  fermented  liquors  are  sold;  brok- 
ers^ pawnbrokers,  money  brokei*s,  real  estate  agents,  insurance  brokers, 
insurance  agents,  and  auctioneers,  and  all  other  trades,  professions,  occu- 
pations, and  callings,  the  taxation  of  which  is  not  prohibited  by  the  Con- 
stitution of  the  State,  which  tax  shall  not  be  construed  to  be  a  tax  on 
property."     Special  Laws,  1870,  p.  253. 

Section  175  of  the  charter  provides,  that  the  city  council  *' shall  have 
l)0wer  to  levy  and  collect  taxes,  commonly  known  as  licenses,  upon 
trades,  professions,  callings,  and  other  businesses  carried  on,"  and  after 
enumerating  many  things  and  occupations  that  may  be  thus  taxed,  but 
not  embracing  butchers,  it  declares  that  ^^  this  enumeration  shall  not  be 
construed  to  deprive  the  city  council  of  the  right  and  power  to  levy  and 
collect  other  license  taxes,  and  from  other  persons  and  firms,  under  the 
general  authority  herein  granted." 

Another  section  provides,  * '  that  if  any  pei*son  shall  engage  in  any  bus- 
iness, calling,  avocation,  or  occupation  which  by  ordinance  is  subject  to  a 
license  tax,  without  having  first  obtained  such  license,  he,  she,  or  they  shall 
be  liable  to  imprisonment  and  fine  of  $10  for  each  day  said  violation  of 
said  ordinance  shall  continue."     Sec.  178. 

Another  section  provides,  that  the  city  council  shall  have  power  "to 
make  such  rules  and  regulations  in  relation  to  bulchers  as  they  may  deem 
necessary  and  proper."     Sec.  67. 

Other  sections  give  power  to  make  such  regulations  to  secure  the  health 
of  the  city,  and  to  keep  cleanly  and  in  good  order  all  places  where  offens- 
ive matter  is  liable  to  accumulate,  and  to  enforce  such  regulations  by  fine 
and  imprisonment.     Sees.  49,  54,  62,  91. 

Section  76  of  the  charter  gives  the  power  to  license,  tax,  and  regulate 
all  occupations,  trades,  and  professions;  but  it  is  evident  that  the  power 
given  to  license  such  occupations  is  not  the  same  as  tlie  power  to  tax 
them;  nor  ai*e  either  of  these  powers  the  same  as  the  power  given  to  reg- 
ulate them. 

In  a  general  sense,  "  a  license  is  an  official  permit  to  carry  on  a  busi- 
ness or  trade  or  perform  other  acts  which  are  forbidden  by  law  except  to 
persons  obtaining  such  permit."     Abbott. 

This,  however,  is  not  the  sense  in  which  the  word  is  used  in  the  char- 
ter of  the  city  of  San  Antonio,  for  there  was  no  law  in  this  State  which 
prohibited  the  following  of  many  of  the  occupations  contemplated  by  the 
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charter,  or  of  that  of  a  butcher  engaged  in  vending  meats,  unless  a  license 
was  first  obtained. 

There  are  occupations,  however,  which,  on  account  of  their  character, 
may  prove  hurtful  to  the  public  unless  properly  conducted;  and  although 
they  are  not  prohibited  by  the  common  law  nor  by  statute,  it  has  been 
seen  that  the  public  welfare  requires  that  they  should  to  some  extent  be 
kept  under  some  restraints;  and  to  this  end  it  has  become  usual  to  grant 
a  permit  to  follow  such  occupations,  and  usually,  to  insure  proper  con- 
duct of  the  business,  an  obligation  to  conduct  it  properly  is  required  to 
be  exacted  before  this  permit  is  issued;  but  this  is  not  always  the  case, 
and  when  not,  if  the  business  be  not  one  to  the  conduct  of  which  a  privi- 
lege is  necessary,  the  permit  serves  but  little  purpose  other  than  to  give 
information  to  the  public  authorities  of  the  persons  engaged  in  a  given 
occupation,  their  places  of  business,  and  other  like  matters  which  will  en- 
able them  the  more  readily  to  exercise  over  them  such  control  as  the  law 
permits. 

The  power  to  license,  however,  does  not  confer  a  power  to  tax,  by 
which  we  understand  to  be  meant  the  power  to  take  from  the  citizen  a 
sum  for  the  support  of  the  government,  whether  that  be  national,  State^ 
or  municipal. 

It  is  usual,  however,  to  exact  a  fee  for  the  issuance  of  the  permit;  and 
it  has  sometimes  been  said,  that  a  further  sum  might  be  demanded  for  a 
license,  to  be  used  to  meet  the  necessary  expenses  of  inspection  and  regu- 
lation of  the  business  to  be  conducted  under  the  license;  but  it  seems  to< 
us  that  money  exacted  for  the  latter  purpose  has  much  the  semblance  of 
a  tax. 

It  is  said  by  Mr.  Cooley:  "As  all  delegated  powers  to  tax  are  to 
be  closely  scanned  and  strictly  construed,  it  would  seem  that  when  a 
power  to  license  is  given,  the  intendment  must  be  that  regulation  is  the 
object,  unless  there  is  something  in  the  language  of  the  grant,  or  in  the 
circumstances  under  which  it  is  made,  indicating  with  sufl8cient  certainty 
that  the  raising  of  revenue  by  means  thereof  was  contemplated.  If  a 
revenue  authority  is  what  seems  to  be  conferred,  the  extent  of  the  tax, 
when  not  limited  by  the  grant  itself,  must  be  undei*stood  to  be  left  to  the 
judgment  and  discretion  of  the  municipal  government,  to  be  determined 
m  the  usual  mode  in  which  its  legislative  authority  is  exercised.  *  *  ♦ 
When  the  grant  is  not  made  for  revenue,  but  for  a  regulation  merely,  a 
much  narrower  construction  is  to  be  applied.  A  fee  for  the  license  may 
still  be  exacted,  but  it  must  be  such  a  fee  only  as  will  legitimately  assist 
in  the  regulation ;  and  it  should  not  exceed  the  necessary  or  probable  ex- 
pense of  issuing  the  license  and  of  inspecting  and  regulating  the  business 
which  it  covers."     Cool,  on  Tax.,  597. 

The  fact  that  the  charter  does  not  in  terms  provide  for  the  exaction  of 
a  license  fee,  and  the  further  fact  that  it  provides  for  the  enforcement  of 
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all  police  regulations  by  fine  and  imprisonment,  are  strongly  persuasive 
that  it  was  not  intended  the  city  should  exact  for  license  the  sum  de- 
manded and  received  of  appellants  as  a  condition  on  which  they  might 
vend  meats  on  their  own  premises,  and  that  the  sum  demanded  was  de- 
manded and  received  by  the  city  under  its  power  expressly  given  to  levy 
and  collect  taxes  upon  occupations.  In  fact,  looking  to  the  whole  char- 
ter, it  is  apparent  that  the  taxes,  other  than  taxes  on  property,  which  the 
city  is  authorized  to  levy  and  collect,  are  occupation  taxes,  within  the 
meaning  of  the  Constitution. 

It  is  said,  that  "  concerning  useful  trades  and  employments,  a  distinc- 
tion is  to  be  observed  between  the  power  to  '  license '  and  the  power  to 
*  tax.'  In  such  cases  the  former  right,  unless  such  appears  to  have  been 
the  legislative  intent,  does  not  give  the  authority  to  prohibit,  or  to  use 
the  license  as  a  mode  of  taxation  with  a  view  to  remove;  but  a  reasona- 
ble fee  for  the  license  and  labor  attending  its  issue  may  be  charged." 
Dill,  on  Mun.  Corp.,  357. 

Whether  legislation  authorizing  the  demand  and  reception  of  license 
fees  for  the  grant  of  a  permit  to  pursue  a  useful  and  lawful  occupation 
ought  not  to  be  deemed  included  within  the  provisions  of  the  Constitu- 
tion now  in  force  in  this  State  regulating  the  collection  of  occupation 
taxes,  may  be  a  question  on  which  there  would  be  difference  of  opinion; 
but,  looking  to  the  charter  of  the  city  of  San  Antonio,  we  are  of  opinion 
that  the  money  demanded  and  received  from  appellants  was  demanded 
and  received  under  the  power  given  to  collect  taxes  on  occupations. 

The  Constitution  provides,  that  ^*all  occupation  taxes  shall  be  equal 
and  uniform  upon  the  same  class  of  subjects  within  the  limits  of  the 
authority  levying  the  tax."     Const.,  art.  8,  sec.  2. 

This  is  as  binding  in  case  of  occupation  taxes  levied  by  a  municipal 
corporation  as  in  such  taxation  levied  by  the  State. 

The  agreement  makes  it  clear  that  butchers  who  vend  meats  in  stalls 
rented  from  the  city  do  not  pay  the  tax  imposed  on  appellants,  who  con- 
duct the  same  kind  of  a  business  at  stalls  on  their  own  premises;  and  that 
the  former  pay  only  what  is  deemed  a  proper  rental  for  the  stall  owned 
by  and  rented  to  them  by  the  city,  this  varying  with  the  location  of  the 
stall  and  its  rental  value. 

It  seems  to  be  conceded  by  counsel  for  appellee,  that  the  ordinance  un- 
der which  the  tax  was  demanded  and  received  from  appellants  applies  to 
butchers  who  vend  meats  at  the  public  market  in  stalls  rented  to  them 
by  the  city,  as  well  as  to  butchers  who  vend  meats  at  stalls  owned  by  them- 
selves, and  they  seek  to  avoid  the  proposition  that  the  tax  levied  on  ap- 
pellants is  in  violation  of  that  part  of  the  Constitution  above  quoted,  by 
the  following  propositions: 

*'  The  intent  of  the  city  council  is  clearly  expressed,  and  imposes  a  tax 
upon  all  persons  who  pursue  the  avocation  of  vending  meat  at  a  stall 
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used  for  that  purpose  anywhere  within  the  city  limits,  and  it  nowhere 
appears  in  the  ordinance  that  any  individual  pursuing  the  occupation  of 
vending  meat  in  a  stall  established  for  that  purpose  is  exempted  from 
paying  the  tax  imposed.  The  fact  that  the  market  master  of  the  city  has 
not  collected  such  tax  from  those  persons  having  stalls  within  the  city 
market  house  can  not  avail  the  appellants  in  their  effort  to  have  the  ordi- 
nance declared  invalid,  for  though  the  market  master  may  have  supposed, 
in  acting  as  he  did,  that  he  was  placing  the  proper  construction  upon  the 
ordinance,  yet  neither  this  court  nor  the  appellee  is  bound  by  any  such 
construction.  The  ordinance  imposes  a  tax  upon  all  persons  within  the 
city  having  stalls  for  vending  meat,  and  if  the  city  ofl9cial  charged  with 
the  duty  of  collecting  the  tax,  and  thus  carrying  into  effect  the  law  of 
the  city,  fails  m  his  duty,  the  proper  remedy  for  appellant  will  be  to  apply 
to  the  courts  of  the  country  to  compel  the  oflScial  to  discharge  his  sworn 
duty." 

From  the  agreement  we  understand,  that  the  city  has  not  asserted  the 
right  to  collect  the  occupation  tax  received  from  appellants  from  persons 
who  pursue  the  same  occupation  in  stalls  rented  from  the  city;  and  if  the 
ordinance  was  intended  to  impose  the  same  tax  upon  them  as  upon  per- 
sons doing  business  as  were  appellants,  then,  in  view  of  the  broad  powers 
conferred  on  the  city  to  enforce  the  collection  of  all  taxes  it  may  lawf uly 
levy,  to  hold  that  it  may  lawfully  collect  occupation  taxes  from  some 
pei*sons,  while  others  pursuing  the  same  occupation  were  continuously^ 
permitted  to  escape  such  a  tax  by  failure  of  the  city  to  compel  the  proper 
oflScer  to  collect  it,  would  be  to  hold  that  the  city  might  accomplish  by 
unlawful  nonaction  what  it  could  not  lawfully  do  by  an  ordinance  declar- 
ing that  the  tax  should  be  collected  only  from  some  pei*sons  engaged  in 
the  particular  business. 

Such  persistent  failure  on  the  part  of  the  city  to  cause  to  be  collected 
from  those  who  sold  meats  in  the  public  market,  would  evidence  as  fully 
an  intention  not  to  subject  them  to  the  tax  as  would  an  ordinance  ex- 
pressly exempting  them  from  it. 

The  Constitution  requires  that  occupation  taxes  shall  be  equal  and  uni- 
form, and  this  applies  to  the  collection  of  such  taxes  as  well  as  to  the 
levy,  and  its  command  can  not  be  evaded  by  an  ordinance  imposing  the 
tax  on  all  persons  engaged  in  a  given  occupation,  if  there  be  no  intention 
or  effort  to  enforce  it  against  a  class  designated  by  the  place  where  they 
do  business,  or  in  any  other  manner. 

An  ordinance  intended  so  to  operate,  or  permitted  by  the  city  so  to 
operate,  would  be  an  evasion  of  the  letter  and  spirit  of  the  Constitution, 
which  requires  such  taxes  to  be  equal  and  uniform,  not  only  in  the  sense 
imposed  as  a  tax  upon  a  given  occupation,  but  in  its  collection  also. 

The  mere  failure  of  the  tax  collector  to  collect  a  tax  from  some  per- 
sons, pursuing  the  taxed  occupation,  from  whom  it  might  be  collected, 
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would  not  invalidate  the  tax  as  to  others;  but  if  a  city  intentionally  fails 
to  compel  its  collector  to  collect  from  all  who  pursue  such  occupation, 
while  it  enforces  collections  from  some,  then  this  ought  to  be  held  to  be 
unequal  taxation,  and  the  city  held  liable  to  refund. 

This  is  not  a  case  in  which  the  citizen  is  attempting  to  restrain  the  col- 
lection of  a  tax,  but  is  a  case  in  which  plaintififs  paid  the  sum  claimed, 
under  such  coercion  as. is  conceded  to  have  been  sufficient  to  entitle  them 
to  recover  it  if  the  tax  was  illegal;  nor  is  it  a  case  in  which  it  can  be 
claimed  that  those  doing  business  in  the  stalls  rented  from  the  city  were 
paying  an  occupation  tax  based  on  any  classification,  either  legal  or  illegal. 

If,  however,  the  ordinance  applies,  and  was  intended  to  apply,  only  to 
those  who  might  vend  meats  in  stalls  established  on  their  own  premises, 
which  is  probably  what  was  intended,  then  the  ordinance  and  tax  col- 
lected under  it  were  illegal,  because  in  direct  conflict  with  the  Constitu- 
tion, which  would  require  the  taxing  of  all  persons  in  the  city  who  pur- 
sued the  same  occupation,  without  reference  to  the  place  where  the  busi- 
ness was  conducted,  or  would  otherwise  deny  the  right  to  tax  any  person 
engaged  in  that  business. 

It  is  claimed  by  appellants,  that  as  the  State  has  never  required  an  oc- 
cupation tax  of  persons  engaged  in  the  business  on  account  of  which  the 
tax  was  demanded  and  received  by  the  city  from  appellants,  the  city  had 
no  power  to  impose  such  a  tax. 

This  proposition  is  based  on  the  last  paragraph  of  section  1,  article  8, 
of  the  Constitution,  which  provides,  that  "  the  occupation  tax  levied  by 
any  county,  city,  or  town,  for  any  year,  on  persons  or  corporations  pur- 
suing any  profession  or  business,  shall  not  exceed  one-half  of  the  tax 
levied  by  the  State  for  the  same  period  on  such  profession  or  business." 

The  charter  of  the  city,  created  prior  to  the  adoption  of  the  Constitu- 
tion now  in  force,  is  broad  enough  to  sustain  such  a  tax;  but  if  in  conflict 
with  the  Constitution,  it  must  be  held  to  be,  in  so  far,  repealed,  or  to  stand 
in  subordination  to  the  requirements  of  that  insti*ument. 

The  purpose  of  so  much  of  the  Constitution  as  is  quoted  was  evidently 
to  place  a  limitation  on  the  power  of  municipal  corporations  to  levy  and 
collect  occupation  taxes — to  deny  them  the  unrestricted  power  to  tax  any 
occupation. 

Under  the  Constitution,  the  sum  a  municpal  corporation  may  collect  as 
a  tax  on  a  given  occupation,  can  not  "  exceed  one-half  of  the  tax  levied 
by  the  State  for  the  same  period  on  such  profession  or  business;"  and  this 
necessarily  involves  the  proposition,  that  the  Legislature  must  determine 
that  the  occupation  shall  be  taxed  for  the  benefit  of  the  State  before  a 
municipal  corporation  can  tax  it  at  all. 

When  the  Legislature  has  declared  that  a  named  occupation  shall  be 
taxed,  and  has  fixed  the  amount  of  the  tax,  then,  and  not  before,  has  a 
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county,  city,  or  town  the  power  to  tax  that  occupation;  for  the  Constitu- 
tion  does  not  require  occupations  to  be  taxed,  and  only  permits  it  when 
the  Legislature  deems  it  proper.  Its  failure  to  require  such  taxation  for 
the  benefit  of  the  State  is  in  effect  a  declaration  that  it  is  neither  necessary 
nor  proper  for  the  use  of  municipal  corporations.  The  measure  of  a  mu- 
nicipal corporation's  right  to  tax  an  occupation  is  made  dependent  on  the 
sum  the  State  may  levy  on  the  same  occupation;  and  when  the  State  has 
not  taxed  it  at  all,  is  it  to  be  believed  that  it  was  the  purpose  of  the  peo- 
ple in  such  case  to  give  to  municipal  corporations  the  power  to  tax  the 
occupation  as  in  the  discretion  of  a  municipal  council  might  seem  proper, 
while  a  limitation  was  placed  on  the  amount  such  a  corporation  might  levy 
in  all  cases  in  which  the  Legislature  had  declared  it  proper  and  necessary 
that  the  occupation  should  be  taxed  for  the  benefit  of  the  State  ?  It  was 
not  intended  to  confer  on  a  municipal  corporation  the  power  to  tax  an 
occupation  not  taxed  by  the  State.  If  the  State  levies  no  tax  on  the  oc- 
cupation, a  municipal  corporation  can  not  levy  or  collect  a  tax,  unless  the 
proposition  that  the  half  of  nothing  is  something  can  be  maintained. 

The  Constitution  wisely  leaves  it  to  the  Legislature  to  determine  what, 
if  any,  occupations  shall  be  taxed,  and  this  power  is  not  so  likely  to  be 
misused  by  the  representatives  of  the  people  of  the  entire  State  as  by  the 
council  of  a  single  municipality. 

In  the  case  of  Hirschfield  v.  City  of  Dallas,  it  seems  to  have  been  held 
that  a  municipal  corporation  might  tax  an  occupation  not  taxed  by  the 
State  (15  S.  W.  Rep.,  124);  but  it  seems  to  us  that  due  effect  was  not  givea 
in  the  case  to  the  provision  of  the  Constitution  before  noticed,  and  the 
authorities  cited  in  support  of  the  opinion  do  not  consider  such  a  question. 

If  appellants  had  voluntarily  paid  the  sum  claimed  as  a  tax,  then  they 
would  not  be  entitled  to  recover  it;  but  they  paid  it  upon  coercion,  after 
the  institution  of  criminal  proceedings  against  them,  and  under  the  agree- 
ment of  the  parties  are  entitled  to  recover  the  sum  so  paid,  together  with 
costs  incurred  in  all  the  courts. 

Judgment  of  the  court  below  will  be  reversed  and  here  rendered  in 
favor  of  appellants  as  above  indicated. 

Reversed  and  rendered. 

Delivered  June  10,  1892. 
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L.  SmoN  &  Co.  V.  W.  J.  McDonald.  

No.  8121.  i  SI 

Mortfirckffe  Held  Valid.— A  mortgage  of  a  stock  of  goods  to  a  trustee,  with 
power  to  sell  and  apply  the  proceeds  to  the  payment  of  the  claims  of  named 
creditors,  is  not  invalid  by  reason  of  the  following  paragraph  in  the  instru- 
ment: ''  The  said  W.  J.  McDonald  (trustee)  is  to  proceed  at  once,  after  taking 
invoice  thereof,  to  sell  said  goods  and  property  for  cash,  either  at  wholesale  or 
retail,  or  in  Job  lots,  and  in  either  or  all  of  said  ways,  so  as  to  realize  the  money 
therefor  in  the  speediest  way  consistent  with  the  interest  of  all  concerned/' 
The  instrument  was  attacked  on  the  alleged  reason  that  sales  could  only  be 
■made  at  private  sale  and  in  regular  course  of  business. 

Appeal  from  Lamar.    Tried  below  before  Hon.  E.  D.  McClellan. 

Dudley  &  Moore^  for  appellants. — Under  the  provisions  of  the  written 
instrument  shown  by  the  record  in  this  case,  the  trustee,  W.  J.  McDon- 
ald (to  whom  the  property  described  in  said  instrument  was  transferred), 
was  empowered  to  and  could  sell  such  property  only  at  private  sale,  in 
the  regular  course  of  mercantile  business.  Such  restrictions  and  limita- 
tions upon  the  power  of  the  trustee  to  sell  postpone  the  execution  of  the 
trust  for  an  indefinite  time,  hinder  and  delay  Klipper's  creditors  in  the 
collection  of  their  debts,  and  render  the  instrument  void  as  to  such  cred- 
itors. Gallagher  v.  Goldfrank,  75  Texas,  565;  Gregg  v.  Cleveland,  17 
S.  W.  Rep.,  777;  State  v.  Mueller,  10  Mo.  App.,  87;  Hardin  v.  Osbom, 
60  III.,  102;  Keep  v.  Sanderson,  2  Wis.,  42;  Bank  v.  Inloes,  7  Md.,  380; 
Jones  V.  Syer,  52  Md.,  211 ;  Hart  v.  Crain,  7  Paige,  37;  Rinscoff  v.  Grug- 
enheim,  3  Cold.,  284;  Dunham  v.  Waterman,  17  N.  Y.,  9;  Storm  v.  Dav- 
enport, 1  Sanf.,  135;  Nicholson  v.  Leavitt,  6  N.  Y.,  510;  Barney  v.  Griffin, 
2  N.  Y.,  365;  Rapolel  v.  Stuart,  27  N.  Y.,  311;  Bingham  v.  Gillengort, 
13  N.  Y.,  215;  Truett  v.  Caldwell,  3  Minn.,  364;  Gear  v.  Murray,  6 
Minn.,  305;  Blakelee  v.  Rossman,  43  Wis.,  116;  Robinson  v.  Elliott,  22 
Wall.,  513;  Booth  v.  Nair,  14  Mich.,  19;  Pierson  v.  Manning,  2  Mich., 
445;  Wait  on  Fraud.  Con.,  sees.  11,331;  Bump,  on  Fraud.  Con.,  412, 415; 
2  Perry  on  Trusts,  4  ed.,  sees.  602g,  602p,  602y,  602dd. 

H,  D.  McDonald^  for  appellee. — 1 .  The  provisions  of  the  mortgage  as  to 
the  mode  and  manner  of  sale,  allow  a  selling  at  private  or  public  sale  by 
not  prescribing  either.  They  vest  in  the  trustee  a  wise  and  wholesome 
discretion  as  to  the  mode,  manner,  and  time  of  sale,  and  quantity  in 
which  goods  shall  be  sold;  expressly  provide  against  any  unnecessary  de- 
lay in  the  enforcement  of  the  trust  or  the  postponement  of  otlier  credit- 
ors, by  requiring  the  trustee  to  proceed  at  once  (after  taking  inventory) 
to  sell  the  goods  for  cash,  either  at  wholesale,  retail,  or  in  job  lots,  and 
in  either  or  all  of  said  ways,  so  as  to  realize  the  money  therefor  in  the 
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speediest  way  consistent  with  the  interest  of  all  concerned.  Said  provi- 
sions are  lawful,  and  in  no  manner  impair  the  validity  of  the  mortgage^ 
and  many  mortgages  containing  similar  provisions  have  been  sustained 
by  the  Supreme  Court  of  Texas.  Jackson  v.  Harby,  65  Texas,  710;  Haas 
V.  Kraus,  75  Texas,  106;  Dupuy  v.  Burkitt,  78  Texas,  338;  Hudson  v. 
Milling  Co.,  79  Texas,  401;  Stiles  v.  Hill,  62  Texas,  430;  Watterman  v. 
Silberberg,  67  Texas,  100;  Reagan  v.  Aikin,  138  U.  S.,  109;  Bump,  on 
Fraud.  Con.,  3  ed.,  59,  408,  412,  413,  416;  Smith  v.  Beattie,  31  N.  Y.^ 
542;  Jones  on  Chat.  Mort.,  sec.  354. 

2.  The  doctrine  and  the  decisions  sought  to  be  applied  by  the  appel- 
lants to  this  case  apply  only,  when  applicable  at  all,  to  common  law  as- 
signments for  the  benefit  of  creditors,  where  the  title  passes  absolutely, 
and  nothing  is  left  in  the  mortgagee  which  can  be  levied  on,  and  not  to  a 
chattel  mortgage,  which  under  our  law  is  but  a  mere  pledge.  Watterman 
V.  Silberberg,  67  Texas,  100;  Hudson  v.  Wilkinson,  61  Texas,  606,  Smith 
V.  Beattie,  31  N.  Y.,  542;  Jones  on  Chat.  Mort.,  3  ed.,  59,  408-416; 
Rev.  Stats.,  art.  2296. 

STAYTON,  Chief  Justice. — This  is  an  agreed  case,  in  which  the  only 
question  involved  is,  whether  a  mortgage  of  a  stock  of  goods  by  David 
Klipper  to  W.  J.  McDonald,  with  power  to  sell  and  apply  the  proceeds 
to  the  payment  of  the  claims  of  named  creditors,  is  invalid  by  reason  of 
the  following  paragraph  in  the  instrument: 

"  The  said  W.  J.  McDonald  is  to  proceed  at  once,  after  taking  invoice 
thereof,  to  sell  said  goods  and  property  for  cash,  either  at  wholesale,  re- 
tail, or  in  job  lots,  and  in  either  or  all  of  said  ways,  so  as  to  realize  the 
money  therefor  in  the  speediest  way  consistent  with  the  interests  of  all 
concerned." 

The  views  of  counsel  for  appellants  are  set  forth  in  the  following  prop- 
osition inserted  in  the  brief: 

"  Under  the  provisions  of  the  written  instrument  shown  by  the  record 
in  this  case,  the  trustee,  W.  J.  McDonald  (to  whom  the  property  de- 
scribed in  said  instrument  was  transferred),  was  empowered  to  and  could 
sell  such  property  only  at  private  sale,  in  the  regular  course  of  mercantile 
business.  Such  restrictions  and  limitations  upon  the  power  of  the  trustee  to 
sell  postpone  the  execution  of  the  trust  for  an  indefinite  time,  hinder  and 
delay  Klipper' s  creditors  in  the  collection  of  their  debts,  and  render  the 
instrument  void  as  to  such  creditors." 

It  seems  to  us  that  the  paragraph  of  the  instrument  above  quoted  con- 
fers on  the  trustee  the  most  ample  power  to  sell  either  at  public  or  pri- 
vate sale,  and  in  quantities  large  or  small,  with  a  view  to  an  early  reali- 
zation of  a  fair  price  for  the  goods. 

There  is  nothing  to  indicate  an  intention  to  restrict  the  trustee  to  pri- 
vate sales.     Goods  may  be  sold  at  *'  wholesale,"  either  by  private  or  pub- 
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lie  sale,  whether  we  give  to  that  word  its  more  general  or  restrictive 
meaning;  and  so  may  they  be  sold  at  '<  retail,"  which  means  in  small 
quantities  as  well  as  to  consumers 

So  may  they  be  sold  in  "  job  lots,"  by  which  we  understand  to  have 
been  meant  parcels  of  goods  such  as  are  bought  from  wholesale  dealers  to 
sell  to  retailers. 

We  do  not  well  see  how  the  power  could  have  been  made  more  ample 
as  to  the  mode  or  urgent  as  to  the  speedy  completion  of  sale.  He  was 
directed  to  "  proceed  at  once"  and  to  realize  "  in  the  speediest  way  con- 
sistent with  the  interests  of  all  concerned,"  and  to  sell  ^'  in  either  or  all 
of  said  ways." 

There  was  no  error  in  the  matter  complained  of,  and  the  judgment 
must  be  affirmed. 

Delivered  June  10,  1892. 


John  W.  Batebon  v.  Luke  Choate  and  John  Hemphill. 

No.  7526. 

1.  Equitable  Relief.— A  plaiDtiff  seeking  to  have  a  deed  absolute  in  form 
declared  a  mortgage,  should  offer  to  do  equity  by  offering  to  pay  the  debt  se- 
cured by  the  mortgage  the  existence  of  which  he  asserts. 

2.  Practice.— While  the  petition  was  defective  by  reason  of  its  failure  to 
offer  payment  of  any  balance  due  upon  the  debt  if  the  deed  should  be  declared 
a  mortgage,  but  the  defendant  set  up  the  deed  as  title,  and  in  the  alternative  asked 
foreclosure,  denying  payment.  This  presented  the  issue  whether  the  deed  at- 
tacked by  the  plaintiff  was  a  mortgage. 

3.  Injunction.— A  party  seeking  possession  or  protection  against  injury  to 
the  land  in  controversy,  either  in  trespass  to  try  title  or  to  foreclose  a  mortgage, 
must  resort  to  the  writ  of  sequestration.    Injunction  is  not  the  remedy. 

4.  Immaterial  Error.  —  Errors  affecting  a  defendant  made  a  party,  but 
who  is  shown  by  the  pleadings  and  evidence  to  have  no  interest  in  the  matter  in 
litigation,  and  who  does  not  appeal,  are  Immaterial  on  appeal  by  a  codefendant. 

6.  Defective  Charge.  —  Issue  whether  Choate,  the  appellee,  held  title  or 
mortgage  to  two  adjoining  tracts  of  land,  one  of  28  acres  and  the  other  of  75 
acres.  Choate  had  paid,  at  Bateson^s  request,  a  foreclosure  judgment  upon  the 
75  acres.  To  secure  Choate  for  the  money  advanced,  Choate  was  placed  in  pos- 
session of  the  75  acres,  and  was  handed  a  note  for  ^300  on  Hemphill,  secured  by 
him  on  the  28  acres.  On  maturity  of  Ilemphiirs  note,  with  consent  of  all  parties, 
he  deeded  the  28  acres  to  Choate  and  took  up  his  note.  Subsequently  Bateson 
made  a  deed  for  the  75  acres  to  Choate.  Bateson  sought  to  have  this  last  deed 
declared  a  mortgage.  The  testimony  was  conflicting  as  to  the  purpose  of  this 
deed,  whether  it  was  a  final  settlement  between  Bateson  and  Choate,  or  intended 
as  a  security,  and  whether  the  deed  from  Hemphill  was  absolute  or  a  security. 
Held,  it  was  error  to  submit  the  issue  as  to  the  entire  controversy  as  depending 
upon  whether  the  deed  for  the  75  acres  was  absolute. 
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Appeal  from  Johnson.     Tried  below  before  Hon.  J.  M.  Hall. 
Henry  A  Oreen^  for  appellant. 
C.  V.  Myers  and  Poiftdexter  <fe  Padelford^  for  appellees. 

COLLARD,  Judge,  Section  A. — The  following  statement  of  the  nature 
and  result  of  the  case,  made  by  appellant,  is  accepted  by  the  appellees  as 
correct,  with  some  additions,  which  will  be  noted: 

Appellant,  John  W.  Bateson,  as  plaintiff  below,  brought  this  suit  on 
the  5th  day  of  September,  1888,  in  form  of  trespass  to  try  title,  against 
appellees,  Luke  Choate  and  John  Hemphill,  to  recover  103J  acres  of  land 
of  the  T.  D.  Clark  survey,  in  Johnson  County,  which  land  is  described 
in  the  petition,  to  remove  cloud,  for  rents  and  damages. 

Plaintiff  specially  set  up  that  defendant  Choate  paid  off  a  judgment  of 
$624.45,  with  foreclosure  of  lien  on  the  75  acres  of  land  sued  for,  at  the 
request  of  plaintiff,  which  the  Lorance  estate  held  against  plaintiff,  with 
the  understanding  that  said  Choate  should  hold  said  judgment  as  security 
for  the  repayment  of  the  money  so  advanced  by  him,  and  interest  That 
plaintiff  deposited  with  said  Choate,  as  collateral  security,  a  note  for  $300, 
payable  to  order  of  plaintiff,  and  signed  by  defendant  Hemphill,  retain- 
ing vendor's  lien  on  the  28f  acres  of  land.  That  after  the  maturity  of 
said  $300,  Hemphill  paid  said  note,  with  the  consent  of  plaintiff  and  de- 
fendant Choate,  by  making  his  warranty  deed  to  Choate  to  the  said  28f 
acres  of  land,  which  deed  Choate  accepted  as  security  in  lieu  of  said  note, 
and  surrendered  said  note  to  Hemphill,  and  said  28  J  acres  of  land  became 

the  property  of  plaintiff  subject  to  said  lien.     That  on  the day  of 

,  188 — ,  plaintiff  executed  and  delivered  to  Choate  his  warranty 

deed  to  the  75  acres  tract  of  land  in  order  to  enable  Choate  to  borrow 
enough  money  on  the  land  to  pay  him  what  plaintiff  owed  him,  if  said 
loan  was  effected,  or  if  the  same  failed,  the  land  was  to  be  conveyed 
back  to  plaintiff  by  Choate.  The  loan  failed  to  be  effected;  Choate  re- 
fuses to  make  deed.  Prayer  that  said  deed  be  cancelled,  set  aside,  and 
annulled  as  a  cloud  upon  plaintiff's  title;  that  plaintiff  have  title  vested 
in  him  out  of  both  defendants,  possession,  and  judgment  against  Choate 
for  his  damages  and  rents;  and  such  other  legal  and  equitable  relief  as 
the  facts  and  pleadings  will  warrant. 

At  the  November  Term,  1888,  defendants  filed  a  general  demurrer, 
general  denial,  and  plea  of  not  guilty.  November  5,  1889,  Choate,  by 
leave,  filed  a  separate  answer,  reiterating  former  answer,  and  pleading 
specially,  that  on  December  1,  1884,  he  paid  off  a  judgment  of  $624.45, 
with  foreclosure  of  vendor's  lien  on  the  75  acres  tract  of  land  described 
in  plaintiff's  petition,  at  the  request  of  the  plaintiff,  which  the  Lorance 
^tate  held  against  the  plaintiff;  the  plaintiff  then  promising  to  refund  to 
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defendant  his  money,  with  10  per  cent  interest  thereon,  in  one  year  from 
said  date;  that  plaintiff  at  that  time  deposited  with  the  defendant  as  col- 
lateral security  the  promissory  note  of  defendant  Hemphill,  secured  by 
vendor's  lien  on  the  28f  acres  tract  of  land,  payable  to  plaintifif,  for  the 
sum  of  $300,  due  twelve  months  from  its  date,  bearing  interest  at  10  per 
cent  per  annum.  When  said  note  matured,  Hemphill,  by  consent  of  all 
parties,  deeded  said  28f  acres  of  land  to  defendant  Choate,  and  received 
his  note  cancelled,  and  plaintiff  on  the day  of ,  188 — ,  con- 
veyed the  75  acres  to  Choate,  all  of  which  satisfied  said  judgment,  and 
said  land  became  the  property  of  Choate;  that  Choate  was  entitled  to  the 
use  of  land  up  to  date  of  deeds  for  advancing  plaintiff  money  on  judg- 
ment Defendant  pleaded  said  deeds  in  the  alternative  as  mortgages, 
and  prayed  for  foreclosure. 

Plaintiff  on  April  29,  1889,  filed  his  first  supplemental  petition  in  reply 
to  foregoing  answer,  demurrer,  general  denial,  and  plea  of  payment  by 
account  running  from  June  1,  1886,  to  January,  1888,  for  work,  haul- 
ing, horse  hire,  and  various  other  items,  including  rent  of  house  from 
December  5,  1885,  at  $20  per  month,  $400,  and  rent  of  land  in  contro- 
vei'sy  for  three  yeai-s,  at  $100  per  year,  $300,  aggregating  more  than  the 
amount  due  defendant.  To  this  defendant  filed  demurrer,  denial,  and 
plea  of  two  years  limitation. 

On  the  3d  of  December,  1889,  plaintiff  filed  second  supplemental  peti- 
tion, again  denying  answei-s  of  defendant,  demurrer,  usury,  and  statute 
of  limitation  of  two  years  to  defendant's  claim  of  money  loaned;  and 
specially  setting  up  that  on  the  $624.45  loaned  to  plaintiff  he  agreed  to 
pay  defendant  2  per  cent  interest  per  month,  which  was  also  agreed  to  by 
defendant,  and  this  interest,  together  with  the  house  rent,  rendered  the 
conti*act  usurious  and  void. 

On  application  of  defendant  Choate,  that  plaintiff  was  cutting  timber 
on,  trespassing  upon  the  land,  and  interfering  with  defendant's  posses- 
sion, injunction  was  issued  restraining  plaintiff  from  so  doing  until  fur- 
ther order  of  the  court.     The  writ  is  dated  January  18,  1889. 

On  the  day  of  trial,  before  announcement,  and  without  leave  of  the 
court,  plaintiff  demurred,  excepted  specially  to  the  injunction  suit,  and 
answered  that  by  the  writ  he  was  deprived  of  the  use  of  twenty  acres 
of  the  land  in  cultivation,  worth  $100,  which  he  claims  as  damages,  and 
that  he  was  further  damaged  in  the  sum  of  $50,  for  that  he  was  poor  and 
was  engaged  in  hauling  wood  for  a  support,  and  but  for  the  writ  restrain- 
ing him,  he  could  have  cut  and  hauled  off  the  premises  to  the  city  of  Cle- 
burne wood  of  the  net  value  of  $50.  He  asks  judgment  for  all  of  these 
damages  against  defendant  and  the  sureties  on  the  injunction  bond. 

On  same  day  defendant  moved  to  strike  out  the  reply  to  the  injunction 
suit,  because  it  came  too  late.  The  judgment  rendered  on  the  7th  ol 
Vol.  LXXXV.  Sup.— 16 
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December,  1889,  sustained  the  motion;  and  at  the  same  time  judgment 
was  rendered  for  Choate,  that  he  recover  from  plaintiff  the  75  and  28) 
acres  of  land  from  plaintiff  and  defendant  Hemphill,  granting  writ  of 
possession,  perpetuating  the  injunction,  and  for  $50  rent  against  the 
plaintiff. 

There  is  no  conflict  in  the  testimony  that  Choate  paid  off  the  judgment 
of  the  Lorance  estate  against  Bateson,  foreclosing  vendor's  lien  upon  the 
75  acres  of  land  in  suit,  after  an  order  of  sale  was  issued,  paying  $624.45 
and  taking  a  written  transfer  of  the  judgment  from  the  administrator  at 
the  time.  At  the  time  this  was  done,  it  was  understood  that  he  was  to 
hold  the  land  as  security  for  the  money  so  advanced  for  Bateson' s  benefit^ 
and  at  the  same  time,  as  a  further  security,  Bateson  transferred  to  him 
the  Hemphill  note  for  $300,  it  being  for  the  purchase  price  of  the  other 
28f  acres  sued  for. 

Plaintiff  testified,  that  when  the  Hemphill  note  fell  due,  by  agreement 
of  all  the  parties,  the  latter  conveyed  the  28|  acres  to  Choate,  and  Hemp- 
hiirs  note  was  cancelled  and  surrendered  to  him.  In  this  way  Hemphill 
paid  the  note.  Plaintiff  testified,  that  Choate  was  to  hold  the  land  as 
security  for  the  money  advanced  just  as  he  held  tlie  note,  but  Bateson, 
the  plaintiff,  was  to  and  did  release  Hemphill,  and  was  to  take  the  land 
subject  to  Choate' s  lien.  Afterwards,  plaintiff  says,  he  saw  he  could  not 
pay  Choate,  and  he  was  pressing  for  his  money.  *'So,"  he  says,  "I 
agreed  with  him  that  I  would  convey  to  him  the  75  acres  of  land,  and  lie^ 
Choate,  would  then  convey  the  75  acres  and  the  28  acres  back  to  me,  and 
take  my  notes  for  the  purchase  money  for  what  I  owed  him  and  retain  a 
vendor's  lien  on  the  land,  and  by  that  means  he  could  find  sale  for  the 
notes  and  get  his  money;  and  if  after  trying  this  plan  he  failed  to  get 
money,  we  would  let  the  matter  stand  as  it  was  at  first.  To  all  this  Choate 
agreed,  and  I  made  and  delivered  to  him  a  deed  on  this  understanding. 
He  claims  the  land  absolutely  under  said  deed;  he  claims  both  ti^acts  now, 
and  has  been  living  on  the  75  acres  ever  since.  He  occupies  two  acres  of 
the  land.  I  agi'eed  to  let  him  have  the  use  of  the  house  and  the  two 
acres  of  land  as  an  inducement  to  him  to  advance  me  that  money.  I  did 
not  agree  to  let  him  have  it  for  nothing;  he  has  never  paid  me  anything, 
as  rents  or  otherwise,  for  the  house  and  land .' '  He  says:  ' '  They  are  worth 
$5  per  month  rent  during  the  time  he  has  occupied  it.  I  have  been  in 
possession  of  the  balance  of  said  land,  using,  occupying,  cultivating,  and 
enjoying  the  same,  and  paying  the  taxes  thereon  all  the  time.  ♦  *  * 
Choate  never  did  say  anything  to  me  about  paying  him  any  rent  for  the 
land.  He  disposessed  me  of  the  land  in  this  case  by  writ  of  injunction 
in  January,  1889,  and  he  has  been  in  possession  since  that  time.  *  *  * 
There  are  about  20  acres  in  cultivation,  that  Choate  has  had  about  one 
year,  of  the  rental  value  of  13  per  acre.  *  *  *  He  moved  to  ttie 
]iuxd  after  Christmas  of  1885.     When  these  deeds  were  to  be  made  back 


Digitized  by  VjOOQIC 


1892.']  Bateson  v.  Choatb  and  Hemphill.  243 

to  me  by  Choate,  he  was  to  give  me  credit  for  all  that  was  due  me  from 
him,  and  this  is  what  we  fell  out  about/' 

Choate  had  tried  to  sell  the  land  as  his  own  just  before  suit,  and  when 
plaintiff  learned  this  he  called  on  Choate  for  a  settlement.  ^*  I  told  him 
I  would  allow  him  2  per  cent  a  month  on  his  money  from  date  of  the  loan 
if  he  would  give  me  my  credits,  and  he  could  pick  a  man  and  I  a  man,  and 
these  two  pick  a  third,  and  I  would  abide  their  decision.  He  said  he 
would  do  this.  A  few  days  after  that  I  saw  him,  and  he  said  he  would 
not  pick  a  man,  but  when  I  brought  him  his  money  he  would  make  me  a 
deed.  He  said  it  was  $900.  I  paid  Choate  on  the  amount  I  owed  him, 
in  work,  cash,  and  other  ways,  from  June,  1886,  to  this  time,  about  $165, 
which  he  refused  to  credit  me  with." 

Plaintiff  introduced  in  evidence  warranty  deed  from  Bateson  to  Choate, 
conveying  the  75  acres,  dated  February  8,  1888;  warranty  deed  from 
Bateson  to  Hemphill  to  28J  acres,  dated  November  13,  1885,  retaining 
vendor's  lien  to  secure  the  $300  purchase  money;  also  warranty  deed  by 
Hemphill  to  Choate  to  the  28f  acres,  dated  November  27,  1886,  in  ex- 
tinguishment of  the  vendor's  lien  note. 

Choate  testified,  thai  he  lives  on  the  75  acres  tract  of  land,  and  that  lie 
loaned  tlie  $624.45  for  purposes  and  on  conditions  stated,  and  as  follows: 
"  I  got  deed  to  land  fiom  Bateson  and  from  Hemphill.  I  hold  the  deeds 
and  the  judgment.  Neither  of  them  has  been  paid.  The  deed  was  a 
sale  to  me  of  the  land  for  what  he  (Bateson)  owed  me,  and  was  a  full  pay- 
ment of  what  Bateson  owed  me.  The  land  is  mine.  I  never  gave  Bate- 
son any  credit  for  any  sum  as  paid  by  him  when  Hemphill  conveyed  me 
land,  nor  when  Bateson  did.  I  still  hold  it  (the  judgment),  and  am  go- 
ing to  hold  the  deed  and  judgment  for  what  he  owes  me.  Never  agreed 
to  pay  rent  for  house  I  live  in ;  he  agreed  to  let  me  have  the  house  free 
of  rent  until  the  money  was  paid  back.  It  is  my  house.  Bateson  paid 
me  $20."  He  denied  each  item  of  Bateson' s  account  except  the  $20.  He 
had  lived  in  the  house  on  the  75  acres  tract  from  the  time  he  let  Bateson 
have  the  money,  and  is  living  there  now,  and  two  acres  of  ground  along 
with  the  house. 

Defendant  read  the  Lorance  judgment  against  Bateson  for  $624.45  in 
District  Court,  dated  December  1,  1884,  foreclosing  vendor's  lien  on  the 
75  acres  of  land,  and  the  transfer  of  the  .judgment  to  him  on  —  day  of 
December,  1885. 

M.  A.  Otis,  administrator  of  Lorance  estate,  says,  the  parties  came  to 
him  to  draw  the  deed  to  the  75  acres  of  land;  could  not  remember  defi 
nitely  anything  that  was  said,  but  says  that  the  impression  they  left  upon 
him  was  that  they  had  closed  up  the  matter  by  Bateson  deeding  the  75 
acres  to  Choate  for  money  Choate  had  advanced  to  redeem  the  land  from 
the  judgment. 

Hemphill  also  testified,  that  at  the  time  he  made  the  deed  to  Choate  for 
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the  28f  acres  of  land  his  understanding  was  and  is  that  it  was  intended  by 
Bateson  and  Choate  as  a  security  for  money  Bateson  owed  him,  and  not 
an  absolute  deed. 

The  field  notes  show  that  the  two  surveys,  together  amounting  to  103} 
acres  of  land,  adjoined  each  other. 

The  first  assignment  of  error  is  addressed  to  the  ruling  of  the  court  in 
striking  out  plaintiff's  exceptions  and  answer  to  the  injunction  proceeding. 

Before  considering  this  assignment,  it  may  be  well  to  notice  the  pe- 
culiar and  anomalous  attitude  of  the  plaintiff  before  the  court.  He  ac- 
knowledges that  Choate  has  a  mortgage  upon  the  premises  sued  for,  and 
was  put  in  possession  of  the  land  because  of  the  mortgage;  that  the  deed 
by  Hemphill  was  intended  as  a  mortgage,  and  that  the  deed  he  himself 
made  to  Choate  was  for  the  purpose  of  hypothecating  the  land  thereby 
conveyed  to  raise  the  sum  necessary  to  pay  off  the  mortgage  debt.  He  asks 
that  the  instruments  be  cancelled,  that  the  transaction  be  declared  evi- 
dence of  mortgage  only,  and  that  Choate  be  ousted  of  possession;  and  yet 
he  does  not  offer  to  perform  the  obligation  the  deeds  and  the  transaction 
have  imposed  upon  him;  he  does  not  offer  to  pay  the  balance  due,  and 
denies  Choate' s  right  of  foreclosure.  Before  asking  relief  he  should  have 
tendered  performance  of  his  apparent  obligations.  Calhoun  v.  Lumpkin, 
60  Texas,  190. 

His  own  testimony  shows  that  he  only  paid  a  small  amount  on  the 
debt.  This  proof  was  offered  to  sustain  his  plea  of  payment  filed  long 
after  suit,  and  his  testimony  was  in  this  respect  denied  by  Choate  except 
for  $20.  He  says  he  put  Choate  in  possession  as  an  inducement  to  secure 
the  advance  of  the  money.  The  proof  on  this  subject  amounted  to  noth- 
ing more  than  placing  the  mortgagee  in  possession  of  the  mortgaged 
premises  without  rent  or  charge.  And  we  should  remark  incidentally 
that  it  in  no  sense  tended  to  establish  his  plea  of  usury.  The  plea  of 
payment,  from  its  own  statements,  seems  to  be  fictitious,  except  for  a 
small  amount,  which  it  could  not  be  pretended  discharged  the  debt.  The 
proof  wholly  failed  to  establish  it.  Were  it  not  for  the  pleadings  and 
prayer  of  Choate  himself,  and  other  issues  arising  from  proceedings  pend- 
ing the  suit,  we  would  feel  called  on  to  disregard  his  case  and  all  his  as- 
signments of  error  and  affirm  the  judgment. 

Plaintiff  claimed  that  Choate  had  only  a  mortgage,  but  insisted  that 
he  should  recover  the  premises  without  complying  with  his  obligations 
thereunder.  Defendant  Choate  claimed  that  the  deeds  were  absolute  con- 
veyances to  him  of  the  land,  but  prayed  in  the' alternative  that  the  deeds 
be  foreclosed  as  mortgages,  thus  putting  in  issue  the  question,  which 
plaintiff  may  not  have  had  the  right  to  have  adjudicated  without  offering 
compliance.  Pending  the  suit,  an  injunction  issued  at  the  instance  of 
Choate,  by  which  plaintiff  was  disposessed  and  deprived  of  the  use  of  a 
part  of  the  land  in  cultivation.     This  brought  new  issues  into  the  case. 
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upon  which  plaintiff  had  the  right  to  be  heard.  He  filed  exceptions  and 
an  answer  to  the  injunction  proceeding,  the  first  pleading  on  his  part  to 
this  branch  of  the  case — an  ancillary  suit.  His  assignment  of  error  to 
the  ruling  striking  out  such  pleading  because  too  late  should  be  sustained. 
Sequestration  was  the  proper  remedy,  whether  Choate  was  suing  for  title 
to  the  land  or  to  foreclose  a  mortgage,  as  will  be  seen  from  the  petition 
for  injunction.  Sayles*  Civ.  Stats.,  art.  4489,  subdivs.  4,  5.  We  can 
not  sustain  the  court's  ruling  on  this  point.  Other  assignments  will  be 
considered,  upon  the  ground  that  they  are  in  issue  under  the  pleadings 
and  prayer  of  the  defendant  Choate,  and  because  of  the  results  of  the 
trial  under  charges  of  the  court. 

It  is  next  insisted  by  the  appellant  that  the  court  erred  in  failing  to 
direct  findings  as  to  defendant  Hemphill.  The  evidence  evolved  Hemp- 
hill out  of  the  case.  He  had  no  claim  to  the  28  acres  of  land  against 
Bateson  or  defendant  Choate,  nor  had  either  of  them  any  claim  against 
him.  He  made  a  deed  to  Choate  to  the  land  by  agreement  of  all  the 
parties,  and  received  back  his  note,  cancelled.  There  was  no  issue  as  to 
him.  Choate' s  position  is,  that  Hemphill's  deed  to  him  was  an  absolute 
conveyance;  and  plaintiff  insists  tiiat  it  was  made  to  Choate  in  trust  for 
him,  plaintiff.  In  either  event  Hemphill  was  not  interested.  The  judg- 
ment disposed  of  him  by  recovery  against  him  in  favor  of  Choate,  and 
he  has  not  appealed.  Appellant  has  no  ground  of  complaint,  as  insisted 
by  him. 

Tlie  appellant  claims,  by  his  third  assignment,  that  the  court  committed 
error  in  submitting  to  the  jury  the  question  of  foreclosure  of  mortgage  as 
to  the  75  acres  of  land,  because  such  issue  was  not  made  by  plaintiff's 
pleadings.  It  is  true  plaintiff  alleged  that  he  made  the  deed  to  Choate 
for  the  75  acres  of  land  to  enable  him  to  effect  a  loan  upon  it,  and  that 
if  he  failed  to  procure  the  money  in  this  way  to  settle  the  debt,  the  deed 
was  to  be  cancelled;  but  the  facts  show,  without  this  deed,  that  Choate 
had  at  least  a  lien  or  mortgage  upon  the  75  acres  of  land  by  force  of  the 
judgment  transferred  to  him  by  the  Lorance  estate  and  tlie  other  facts 
connected  with  that  transaction.  Plaintiff's  position  throughout  was,  that 
a  mortgage  only  was  intended,  and  that  the  deed  to  the  75  acres  did  not 
change  it.  His  evidence  did  not  show  that  the  deed  was  to  be  cancelled, 
but  that  if  Choate  could  not  raise  money  to  pay  off  his  claim,  by  hypothe- 
eating  vendor's  lien  notes  to  be  made  by  plaintiff  to  him  in  consideration 
of  reconveyance  of  all  the  land  to  him  by  Choate,  the  matter  was  to  stand 
as  it  was  before.  It  stood  before  as  to  the  75  acres  as  a  mortgage,  and 
the  deed  in  such  case,  with  other  facts,  would  evidence  that  fact.  Choate 
made  the  issue  of  mortgage  or  not  by  the  deeds,  and  plaintiff  Bateson' s 
testimony  tended  to  establish  the  fact  that  only  a  mortgage  was  intended 
by  all  the  transactions.  According  to  the  plaintiff's  view  of  his  case,  as 
made  by  his  pleadings  and  testimony,  there  was  a  mortgage,  and  though 
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there  may  have  been  a  technical  inaccuracy  in  the  court's  charge  (con- 
struing plain tiflfs  side  of  the  case  only)  in  referring  the  mortgage  to  the 
deed,  such  inaccuracy  would  be  wholly  immaterial.  The  court  might 
have  made  the  issue  of  mortgage  or  absolute  deed  depend  on  all  the  facts 
in  evidence,  and  this  would  have  been  better;  but  the  inaccuracy  com- 
plained of  was  not  vital. 

The  court  in  its  charge  to  the  jury  seems  to  have  limited  the  inquiry 
of  mortgage  or  not  to  the  intention  of  Bateson  and  Choate  in  the  execu- 
tion of  the  deed  by  the  former  to  the  latter  for  the  75  acres  of  land,  re- 
gardless of  transaction  concerning  the  28  acres  of  land. 

The  court  instructed  the  jury,  that  if  they  should  find  that  the  deed  for 
the  75  acres  of  land  was  an  absolute  conveyance,  their  verdict  should  be 
for  the  defendant  Choate;  but  if  it  was  intended  as  a  mortgage,  it  should 
be  foreclosed  as  such  for  the  amount  due  Choate.  The  jury,  after  retire- 
ment to  consider  of  their  verdict,  came  into  court  and  asked  the  following 
question:  *'  If  we  find  the  deed  to  the  75  acres  to  be  absolute,  does  that 
make  the  deed  to  the  28  acres  absolute  under  your  charge  ?  *'  The  court 
then  gave  the  jury  the  further  instruction,  that  if  they  should  find  that 
the  deed  from  Bateson  to  Choale  was  '*  an  absolute  conveyance  of  the  title 
to  the  land  named  in  the  said  deed,  as  a  settlement  of  the  debt  due  Choate 
from  plaintiff,  then  you  will  find  for  the  defendant  Choate  without  further 
consideration,  and  so  say  by  your  verdict." 

Assignments  of  error  raise  the  question  as  to  whether  the  charge  was 
connect  in  requiring  a  verdict  for  defendant  Choate  if  the  deed  to  the  75 
acres  should  be  found  to  be  an  absolute  conveyance  of  the  land. 

We  are  of  opinion  that  the  charge  was  erroneous.  The  fact  to  be  found 
would  not  necessarily  conclude  all  question  as  to  the  deed  to  the  28  acres 
of  land.  This  question  should  have  been  left  to  the  jury.  They  may 
have  concluded  that  the  deed  to  the  75  acres  was  of  itself  a  complete  and 
full  settlement  of  the  amount  due  Choate,  without  including  the  28  acres, 
in  which  case  the  verdict  should  have  been  restricted  to  a  recovery  b^' 
Choate  of  only  the  75  acres,  and  the  judgment  would  have  been  for  such 
recovery.  Or  they  might  have  decided  that  the  transaction,  relating  to 
the  conveyance  of  the  75  acres,  considered  separately,  made  it  an  absolute 
sale,  and  yet  that  the  transaction  with  reference  to  the  deed  of  Hemphill 
was  only  intended  as  a  mortgage,  and,  therefore,  that  the  entire  matter 
was  of  mortgage  character. 

There  was  testimony  from  which  they  may  have  found  that  the  Hemp- 
hill deed  was  intended  as  a  security  only,  notwithstanding  their  conclusion 
that  the  other  deed  was  absolute.  All  the  testimony  was  not  of  this  char- 
acter, but  on  proper  submission,  from  such  considerations  the  jury  may 
have  so  decided.  They  may  also  have  decided  that  when  plaintiff  exe- 
cuted the  deed  to  the  75  acres,  the  other  deed  was  intended  to  be  made 
final  or  become  so.     But  it  was  not  the  province  of  the  court  to  make  the 
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one  fact  conclusive  of  the  other.  The  verdict  was  in  general  terms  as  to 
the  land  for  defendant  Choate,  and  judgment  was  rendered  for  him  for 
all  the  land,  doubtless  from  the  consideration  alone  that  the  deed  to  the 
75  acres  was  absolute.  The  finding  of  such  fact  may  be  an  argument  that 
the  other  deed  was  indefeasable,  and  the  jury  may  have  so  decided,  but 
it  is  not  conclusive.  The  jury  should  have  been  allowed  to  pass  on  the 
question.  If  they  had  been  allowed  to  do  so,  they  may  have  said,  that 
upon  all  the  facts,  Choate  had  only  a  debt,  with  mortgage  on  all  the  land, 
or  title  to  the  75  acres  only,  or  title  to  all  the  land. 

We  are  of  opinion  that  the  judgment  of  the  lower  court  should  be  re- 
versed  and  the  cause  remanded. 

Reversed  and  remanded. 

Adopted  June  14,  1892. 


Jessie  Kendrick  et  al.  v.  Walter  Wheeler  and  J.  H.  Bowman, 

No.  7470. 

1.  Notice  of  Application  for  Guardian  Sale.  —  That  a  notice  by  a 
guardian  of  an  application  for  sale  of  laud  was  not  published  for  the  length  of 
time  prescribed  by  the  statute,  does  not  render  a  sale  under  an  order  of  court 
made  upon  sucli  defective  citation  void  against  a  purchaser  under  such  order. 

2.  Father  and  Child— Duty,  of  Father  to  Support  Child.— While 
H  is  the  duty  of  the  fatlier  to  support  his  children  out  of  his  own  means,  still 
where  they  have  an  estate  and  he  is  unable,  the  court  will  allow  such  support 
out  of  the  estate  of  the  children. 

3.  Sffect  of  Order  of  Sale.— A  purchaser  under  an  order  of  court  for 
sale  of  property  of  an  estate  need  not  look  beyond  such  order  and  inquire  as  to 
its  regularity,  or  whether  facts  exist  supporting  such  order. 

4.  Jurisdiction  in  Avoiding  a  Sale.— When  jurisdiction  is  invoked  to 
set  aside  a  sale  made  by  a  guardian,  the  court  has  the  power  to  attach  equitable 
conditions  to  such  order;  e.  g.,  requiring  return  of  purchase  money. 

5.  Guardian  and  Ward— Acts  of  Guardian.— Where  wards  attack  a 
sale  made  by  their  guardian,  who  made  the  sale  and  received  the  purchase  money, 
they  ape  bound  by  the  act  of  the  guardian  in  receiving  the  purchase  money, 
whether  it  was  ever  received  by  them  or  not.  Their  relief  for  the  money,  if  not 
received,  is  upon  the  guardian's  bond. 

6.  Purchase  at  Guardian  Sale.— A  purchaser  at  a  guardian's  sale  is  not 
required  to  see  to  the  proper  application  of  the  purchase  money,  or  that  the 
guardian  executes  his  trust  in  a  legal  way  in  his  dealing  with  the  funds  of  his 
wards  after  it  goes  into  his  possession. 

7.  Refunding  Purchase  Money  in  Avoiding  a  Sale.— Where  third 
parties,  under  the  sanction  of  an  order  of  court,  in  good  faith  deal  with  a  guard- 
ian, it  would  be  inequitable  to  permit  the  ward  to  disturb  rights  thereby  acquired 
unless  the  consideration  paid  should  be  refunded. 

Appeal  from  Collin.     Tried  below  before  Hon.  H.  O.  Head. 

May  20,  1889,  appellants  instituted  this  suit  in  the  County  Court,  by 
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bill  of  review,  against  appellees,  seeking  to  set  aside  and  review  certain 
orders  of  the  Probate  Court  made  at  its  Maj'  Term,  1881.  The  petition^ 
in  substance,  alleges:  That  appellants  Jessie  Kendrick  and  Effie  Burnett 
are  the  children  of  appellee  Walter  Wheeler  and  his  deceased  wife  A.  C. 
Wheeler.  That  at  the  death  of  their  mother  there  were  two  certain  tracts 
of  land  that  belonged  to  the  community  estate  of  their  mother  and  father. 
That  appellee  Wheeler  was,  on  the  17th  day  of  January,  1881,  by  the 
County  Court  of  Collin  County,  appointed  guardian  of  their  estate.  That 
he  qualified  as  such  February  2,  1881.  That  on  April  27,  1881,  he  filed 
an  exhibit  showing  the  condition  of  the  estate,  and  asked  for  an  order  to 
sell  the  real  and  personal  property  belonging  to  their  estates.  That  on 
the  16th  day  of  May,  1881,  the  court  entered  an  order  granting  the  ap- 
plication to  sell.  That  on  the  16th- day  of  May,  1881,  appellee  Wheeler 
filed  his  report  of  the  sale  of  the  tract  of  160  acres  in  the  B.  F.  Mathews 
survey  to  appellee  J.  H.  Browman  for  $1905  cash,  which  sale  was  ap- 
proved by  the  court  on  May  23,  1881,  ordering  Wheeler  to  make  and 
execute  deed  thereto,  which  he  did  on  the  same  day.  That  said  Wheeler, 
guardian,  has  never  made  any  final  report,  and  that  said  guardianship  is 
still  unsettled.  They  further  say,  that  this  order  of  sale  and  sale  are  void, 
and  ask  that  the  same  be  set  aside,  for  the  reasons:  Firat.  That  the  order 
of  sale  was  made  without  any  valid  notice  having  been  issued.  Second. 
Because  the  notice  was  not  served  in  the  manner  nor  for  the  length  of 
time  prescribed  by  law.  Third.  Because  the  order  of  sale  contained  no 
description  of  the  property  directed  to  be  sold.  Fourth.  Because  the 
order  did  not  state  the  necessity  nor  purpose  of  such  sale.  Fifth.  Because 
the  application  to  sell  showed  no  valid  reason  nor  necessity  for  such  sale. 
Sixth.   Because  said  order  was  wholly  unauthorized  by  law. 

It  is  also  alleged,  that  there  was  no  legal  cause  existing  for  said  sale,^ 
and  that  the  absence  of  such  necessity  was  apparent  of  record;  and  that 
appellee  Bowman  had  actual  and  constructive  notice  thereof;  that  said 
order  of  sale  was  procured  by  collusion  between  Wheeler  and  Bowman, 
and  not  for  the  benefit  of  plaintiffs;  that  plaintiffs  were  minors,  and  have 
never  received  any  of  the  proceeds  of  said  sale  nor  any  benefit  therefrom. 

The  petition  sought  to  have  set  aside  the  ordei*s  of  sale  relating  to  two 
tracts,  one  of  160  acres  in  the  B.  F.  Mathews  survey,  and  one  of  about 
17  acres  in  the  Andrew  Piaro  survey. 

Appellee  Wheeler  answered  by  general  demurrer  and  general  denial. 

Appellee  Bowman  for  answer  filed  a  disclaimer  as  to  the  smaller  of  the 
two  tracts  of  land;  and  pleaded,  that  appellant  Effie  Burnett  was  bound 
by  the  statute  of  two  years  given  in  which  to  prosecute  this  suit;  that  he 
paid  full  price  for  the  tract  of  land  purchased  by  him  under  said  order  of 
sale,  and  that  he  paid  to  said  Wheeler  the  purchase  money  for  said  land, 
who  was  then  the  legal  guardian  of  the  plaintiffs;  and  that  the  sureties 
on  Wheeler's  bond  were  solvent.     That  said  order  of  sale  was  legal  and 


Digitized  by  VjOOQIC 


1892.2  Kendrick  v.  Wheeler  and  Bowman.  249" 

valid,  and  that  he  purchased  in  good  faith,  relying  on  the  order  of  sale. 
That  he  had  no  notice  of  any  irregularles  in  the  proceedings,  nor  that  no 
necessity  existed  for  such  sale.  That  the  money  resulting  from  the  sale 
had  been  expended  for  the  benefit  of  plaintiffs.  That  at  the  time  of  pur- 
chase he  was  the  legal  owner  of  the  interest  of  his  codefendant  Wheeler 
in  the  lands.  That  he  filed  his  deed,  executed  under  the  order  of  sale, 
for  record  May  23,  1881.  He  also  pleaded  improvements  in  good  faith^ 
and  the  five  and  ten  years  statutes  of  limitation. 

Judgment  was  rendered  in  the  court  below  in  favor  of  appellees. 

The  court  below  found  the  facts  as  follows: 

1.  That  appellee  Wheeler  was,  on  the  17th  da3'  of  January,  1881,  legally 
appointed  guardian  of  the  persons  and  estates  of  his  minor  children^ 
Eflae  and  Jessie  Wheeler,  and  gave  bond  in  the  sum  of  $3600,  with  sure- 
ties who  are  living  and  solvent. 

2.  March  6,  1881,  the  guardian  filed  his  inventory  and  appraisement 
of  the  property  of  his  wards .  to  be  the  two  tracts  of  land  described  and 
other  property. 

3.  April  27,  1881,  the  guardian  filed  in  the  County  dourt  application 
for  order  to  sell  the  two  tracts,  with  other  property.  The  application  de- 
scribed  the  two  tracts,  and  set  forth  the  condition  of  the  estate,  and 
stated  the  grounds  for  the  sale  to  be,  '*  that  the  increase  of  the  estate  of 
the  minors  and  the  personal  proi)erty  thereof,  and  the  proceeds  of  pre- 
vious sales,  are  insufficient  for  the  education,  maintenance,  and  welfare 
of  said  minors." 

4.  The  notice  of  sale  was  issued  and  served  on  the  same  day  the  appli- 
cation was  filed;  that  the  notice  mentioned  the  160  acres  tract,  but  not 
the  17  acres  tract.  The  notice  was  legal  in  form,  and  cited  all  persons 
interested  to  appear  at  the  next  term  of  court,  which  was  on  the  16th  day 
of  May.  The  time  the  notice  was  first  posted,  on  April  27,  to  May  16, 
would  not  give  twenty  full  days,  as  required  by  law. 

5.  May  16,  1881,  the  court  granted  the  application,  and  ordered  the 
sale  to  be  made  at  private  sale.  The  order  did  not  describe  the  land,  but 
referred  to  the  application  for  description.  The  same  day  the  guardian 
made  his  report  to  the  court  that  he  had  sold  to  J.  H.  Bowman  the  160 
acres  tract  for  $1905  cash.  On  May  23,  1881,  the  report  of  sale  was  ap- 
proved, and  the  guardian  ordered  to  make  deed  to  the  purchaser,  which 
he  did  on  same  day,  and  was  paid  the  sum  of  $1905,  the  purchase  money, 
which  was  full  value  of  the  land. 

6.  That  $560  of  the  purchase  money  received  by  the  guardian  was  paid 
by  him  in  the  discharge  of  community  debts  of  himself  and  deceased  wife. 
The  balance  was  invested  in  a  mercantile  venture,  and  was  lost.  None 
of  the  purchase  money  came  into  the  actual  possession  of  the  plaintiffs. 

7.  That  Bowman  was  only  chargeable  with  notice  of  the  recitals  of  the 
order  and  confirmation  of  sale.    That  he  had  contracted  with  the  guardian 
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for  the  purchase  of  the  land  before  the  application  was  filed,  and  he  knew 
the  sale  was  being  made  to  carry  out  this  trade,  but  did  not  know  that 
there  was  no  necessity  for  the  sale,  except  in  so  far  as  the  law  would 
charge  him  with  notice  that  a  father  was  bound  to  support  his  children 
out  of  his  own  means,  and  not  out  of  their  property. 

8.  The  terms  of  sale  were  agreed  on  before  the  application  was  filed. 

9.  The  guardian  did  make  deed  to  the  17  acres,  but  there  was  no  order 
of  confirmation,  and  that  Bowman  disclaims  all  interest  thereunder. 

On  these  facts  the  court  finds  the  following  conclusions  of  law: 

1.  That  as  the  guardian  was  the  father  of  the  minors,  he  was  bound  to 
support  and  educate  them  out  of  his  own  means,  and  that  there  was  no 
sufi9cient  legal  grounds  in  fact  for  the  sale  of  the  land  for  this  pui-pose, 
and  the  County  Court  erred  in  ordering  and  approving  the  sale. 

2.  That  the  law  required  full  twenty  days  notice  to  be  given  of  the 
sale  before  the  first  day  of  court,  and  the  court  erred  in  ordering  and  ap- 
proving same  without  this  being  done. 

3.  That  the  errors  above  set  forth  render  the  sale  voidable,  but  not 
void. 

4.  Tliat  the  defects  being  such  as  only  render  the  sale  voidable  at  the 
discretion  of  the  wards,  it  will  not  be  set  aside  unless  they  offer  to  do 
equity  by  tendering  back  the  purchase  money  paid  for  the  land. 

5.  The  receipt  by  a  regularly  appointed  guardian  of  money  the  pro- 
ceeds of  the  sale  of  his  wards'  lands,  is  chargeable  against  the  wards,  and 
they  can  not  set  aside  such  sale  without  tendering  the  purchase  money. 

6.  The  court  finally  concludes,  that  as  the  purchase  money  was  not  of- 
fered or  tendered,  it  "would  be  inequitable  to  permit  the  plaintiffs  to  re- 
cover the  lands  and  not  return  the  purchase  money,  and  for  this  reason 
refuses  to  set  aside  the  order  of  sale  and  sale  of  the  land. 

[This  statement  accompanied  the  opinion.] 

Oraig  &  Wolfe,  for  appellants. — 1.  An  order  directing  a  guardian  to 
sell  the  lands  of  his  ward,  without  the  notice  of  the  application  being 
posted  for  the  time  required  by  law,  is  void.  Rev.  Stats.,  arts.  2672, 
2575,  2576;  PeiTy  v.  Adams,  2  Am.  St.  Rep.,  326. 

2.  A  sale  of  the  ward's  real  estate  without  legal  citation,  when  no  ne- 
cessity exists  for  the  sale,  is  void.  Gilien water  v.  Scott,  62  Texas,  672; 
Rev.  Stats.,  art.  2549;  Smythe  v.  Lumpkins,  62  Texas,  242. 

3.  Plaintiffs  would  not  be  compelled  to  tender  or  pay  back  all  the 
money  paid  by  Bowman  for  the  land,  unless  they  had  received  the  same 
or  derived  some  benefit  therefrom. 

4.  The  Probate  Court  had  no  jurisdiction  to  investigate  and  determine 
the  equities  between  the  purchaser  at  the  guardian's  sale  and  the  minors, 
nor  to  render  or  enforce  such  a  judgment  as  would  have  been  necessary 
to  effectually  settle  and  dispose  of  the  rights  of  the  parties  had  the  off«^ 
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to  refund  the  purchase  money  been  made  by  plaintiffs  in  the  County  Court. 
As  to  the  character  and  terms  of  the  decree  which  should  be  rendered 
upon  the  cancellation  of  a  voidable  sale  and  decreeing  the  return  of  the 
purchase  money:  Pearson  v.  Cox,  71  Texas,  251.  That  the  Probate 
Court  has  no  jurisdiction  to  vest,  divest,  or  determine  the  title  to  land: 
Wads  worth  v.  Chick,  55  Texas,  241;  Wise  v.  O'Malley,  60  Texas,  588; 
Edwards'  Heirs  v.  Mounts,  61  Texas,  398. 

5.  Appellee,  having  contracted  with  Walter  Wheeler  for  the  purchase 
of  the  minors'  interest  in  the  lands  before  said  Wheeler  made  application 
for  letters  of  guardianship  on  their  estates,  and  before  his  appointment, 
was  not  a  purchaser  in  good  faith,  but  was  a  party  to  such  proceedings, 
and  was  chargeable  with  notice  of  the  want  of  legal  necessity  for  said  sale 
And  of  all  irregularities  therein.     McNally  v.  Haynes,  59  Texas,  587. 

6.  Equity  never  requires  a  party  to  disgorge  or  refund  that  which  he 
never  received.     Vogelsang  v.  Null,  67  Texas,  465. 

7.  The  act  of  a  guardian  is  binding  on  the  ward,  and  a  charge  against 
his  estate,  only  when  it  is  authorized  by  and  in  conformity  with  law. 

8.  Under  the  prayer  for  general,  special,  and  equitable  relief,  the  court 
was  authorized  to  render  such  judgment  as  the  respective  equities  de- 
manded.    Story  Eq.  Plead.,  9  ed.,  sees.  40,  43. 

JR.  T.  Shelton^  Muse  &  Mangum^  and  M.  H.  Oamett^  for  appellee  J.  H. 
Bowman. — 1.  The  County  Court  has  general  jurisdiction  in  matters  re- 
lating to  the  administration  of  estates.  Const.,  ai*t.  5,  sec.  16;  Heath  v. 
Layne,  62  Texas,  691;  Guilford  v.  Love,  49  Texas,  715;  Martin  v.  Rob- 
inson, 67  Texas,  374;  Murchison  v.  White,  54  Texas,  83. 

2.  The  order  of  the  County  Court  was  not  void,  but  was  only  void- 
able, and  it  was  a  matter  of  legal  discretion  whether  the  sale  should  be 

'  set  aside  or  not.  Heath  v.  Layne,  62  Texas,  686;  Murchison  v.  White, 
^54  Texas,  83;  Arrowsmith  v.  Gleason,  129  U.  S.,  86;  Arrowsmith  v. 
Harmening,  42  Ohio  St.,  254. 

3.  The  orders  of  the  court  being  voidable  only,  and  the  appellee  Bow- 
man having  bought  and  paid  a  full  price  for  the  land  in  good  faith,  under 
an  order  made  by  a  court  having  a  general  jurisdiction,  a  court  in  its 
discretion  would  not  set  aside  the  sale  unless  the  appellants  bad  tendered 
the  purchase  price  so  paid,  with  interest,  or  had  offered  to  do  so  in  their 
bill  of  review.  Rev.  Stats.,  arts.  1826,  2477;  Harrison  v.  Ilgner,  74 
Texas,  86;  Railway  v.  Blakeney,  73  Texas,  180. 

4.  Under  the  allegations  in  appellees'  original  answer  filed  in  the  County 
Court,  and  the  special  findings  of  fact  made  by  the  court,  the  sale  could  not 
have  been  set  aside  unless  the  purchase  money,  with  interest  paid  by  appel- 
lee, had  been  tendered,  or  an  offer  had  been  made  to  refund  the  same. 

5.  A  purchaser  of  real  estate  at  a  guardian's  sale,  made  on  the  order 
of  the  Probate  Court,  is  not  required  to  look  beyond  the  judgment  of  the 
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court  having  jurisdiction  ordering  the  sale.  Robertson  v.  Johnson,  57 
Texas,  62;  Alexander  v.  Maverick,  18  Texas,  196;  Guilford  v.  Love^ 
49  Texas,  737;  Rindge  v.  Oliphint,  62  Texas,  682. 

6.  Equity  does  and  will  require  "a  party  to  disgorge  or  refund  that" 
to  which  he  is  i^ot  entitled,  and  of  which  he  has  received  the  benefit;  and 
it  will  in  no  case  aid  or  assist  him  until  he  has  done  so,  or  offers  to  do  it. 
Ferguson  v.  Railway,  73  Texas,  344;  Ufford  v.  Wells,  52  Texas,  620; 
Land  and  Cattle  Co.  v.  Boon,  73  Texas,  656;  Pearson  v.  Cox,  71  Texas, 
250;  Ridley  v.  Thomas,  25  Texas  Supp.,  318;  Moore  v.  Giesecke,  13  S. 
W.  Rep.,  290;  Saunders  v.  Howard,  51  Texas,  26:  Bingham  v.  Barley, 
55  Texas,  281;  Buchanan  v.  Upshur,  1  How.,  84,  85;  McQuiddy  v. 
Ware,  20  Wall.,  14-20;  Williams  v.  Fitzhugh,  37  N.  Y.  Ct.  App.,  452. 

FISHER,  Judge,  Section  B. — It  is  contended  by  appellants,  that  as  the 
notice  of  sale  was  not  given  for  the  length  of  time  required  by  law,  and 
as  there  was  no  sufficient  legal  reason  nor  necessity  for  the  sale,  the  order 
of  sale  and  sale  thereunder  are  void,  and  should  have  been  set  aside.  The 
failure  to  give  the  notice  the  length  of  time  required  by  law  does  not 
render  the  sale  void.  Weems  v.  Masterson,  80  Texas,  49;  Heath  v.  Layne, 
62  Texas,  689;  Lyne  v.  Sanford,  82  Texas,  63. 

*If  tlie  father  is  the  guardian  of  the  persons  and  estates  of  his  minor 
children,  it  is  his  duty  to  educate  and  support  them  out  of  his  own  means. 
If,  however,  he  is  not  able  to  do  so,  an  allowance  for  such  purpose  will 
be  made  out  of  the  estate  of  his  wards.    9  Am.  and  Eng.  Enc.  of  Law,  100. 

Article  2572,  Sayles'  Civil  Statutes,  makes  the  education  and  support 
of  the  ward  a  ground  of  sale  of  the  ward's  property.  The  court  finds, 
that  Bowman  did  not  know  that  the  sale  was  made  for  any  purpose  dif- 
ferent from  that  stated  in  the  application  for  the  order  of  sale.  When 
the  court  acted  upon  the  application  and  made  the  order  of  sale,  Bowman  * 
was  not  required  to  look  beyond  the  order  of  the  court,  and  could  act 
upon  the  assumption  that  the  court  granted  the  order  of  sale  upon  the 
existence  of  facts  that  would  authorize  it  to  do  so.  We  do  not  think  the 
order  of  sale  void.  Robertson  v.  Johnson,  57  Texas,  63;  Weems  v.  Mas- 
terson, 80  Texas,  53;  Lyne  v.  Sanford,  82  Texas,  63. 

Appellants  next  contend,  that  in  order  to  permit  them  to  set  aside  the 
order  of  sale  and  sale  of  land,  it  was  not  necessary  that  they  should  re- 
fund or  offer  to  refund  the  purchase  money  paid  for  said  land;  because: 

First.  The  County  Court  only  had  jurisdiction  to  set  aside  the  sale,  and 
had  no  power  to  adjudicate  and  settle  the  equities  of  the  parties  in  requir- 
ing the  purchase  money  to  be  refunded. 

Second.  That  as  the  facts  show  that  no  part  of  the  purchase  money 
was  ever  received  by  them,  they  are  not  required  to  refund  it  as  a  pre- 
requisite to  setting  aside  the  sale. 

We  think  the  court,  where  its  jurisdiction  is  invoked  to  set  aside  its 
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•decrees  and  sale  thereunder,  has  the  power  to  set  them  aside,  upon  the 
applicant  complying  with  certain  terms  that  appear  to  the  court  to  be 
equitable.  This  is  a  discretion  lodged  in  the  court,  and  its  jurisdiction  is 
broad  enough,  when  its  power  is  invoked,  to  give  effect  to  this  discretion. 

In  the  case  before  us  it  appears  that  certain  irregularities  in  the  sale 
were  committed,  but  it  is  shown  that  they  did  Hot  affect  the  validity  or 
fairness  of  the  sale,  as  the  court  finds  that  the  amount  paid  was  full  value 
for  the  land.  Under  such  a  state  of  facts  the  ward  can  not,  as  a  matter 
of  right,  have  a  sale  set  aside,  although  the  irregularities  are  shown ;  but 
whether  it  will  be  set  aside  depends  upon  the  sound  discretion  of  the 
•court.  If  the  sale  appears  to  be  fair  to  the  minors,  the  court,  can  decline 
to  disturb  it,  or  can  set  it  aside  on  such  terms  as  are  equitable.  Herndon 
V.  Rice,  21  Texas,  458;  Hartwell  v.  Jackson,  7  Texas,  578;  Daniel  v. 
Leitch.  13  Gratt.,  214,  215;  Myrick  v.  Jacks,  39  Ark.,  295;  Pardue  v. 
Jones,  74  Texas,  299. 

We  now  come  to  the  question,  whether  the  appellants  should  have  re- 
funded, or  offered  to  refund,  the  purchase  money  paid  to  their  guardian 
for  the  land. 

The  acts  of  the  guardian  in  dealing  with  innocent  purchasers,  under 
lawful  orders  of  the  court,  are  binding  upon  the  minors,  in  so  far  as  they 
affect  the  rights  of  such  purchasers.  Dancy  v.  Strickling,  15  Texas,  557; 
Clayton  v.  McKinnon,  54  Texas,  211. 

The  purchaser  at  the  guardian's  sale  is  not  required  to  see  to  a  proper 
application  of  the  purchase  money,  or  that  the  guardian  executes  his  trust 
in  a  legal  way  in  dealing  with  the  fund  after  it  goes  into  his  possession. 
Mulford  v.  Beveridge,  78  III.,  456. 

From  these  principles,  it  necessarily  follows,  that  the  payment  of  the 
purchase  money  of  the  land  to  the  guardian,  under  the  circumstances  and 
facts  as  shown  in  this  case,  is  regarded  in  law  as  equivalent  to  a  payment 
to  appellants.  The  guardian  was  their  lawful  agent,  with  power  to  re- 
ceive the  money,  and  if  he  has  converted  it,  they  have  a  remedy  on  his 
bond  against  him  and  his  sureties.  The  very  purpose  of  the  law  in  ap- 
pointing a  guardian  is  to  create  a  business  agent  of  the  minors,  who  can 
deal  with  their  property  under  valid  orders  of  the  court. 

When  third  parties,  under  the  sanction  of  an  order  of  court,  in  good 
faith  deal  with  the  guardian,  it  would  be  inequitable  to  permit  the  wards 
to  disturb  rights  thereby  acquired,  unless  the  consideration  paid  should 
be  refunded.  Bingham  v.  Barley,  55  Texas,  285;  Parmele  v.  McGinty, 
52  Miss.,  484;  Hatches  v.  Briggs,  6  Ore.,  46;  Harrison  v.  Ilgner,  74 
Texas,  87;  Myrick  v.  Jacks,  39  Ark.,  295;  Herndon  v.  Rice,  21  Texas, 
458;  Pearson  v.  Cox,  71  Texas,  250;  Railway  v.  Blakeney,  73  Texas,  181. 

We  conclude  the  judgment  should  be  affirmed,  and  so  report. 

Affirmed. 

Adopted  June  14,  1892. 


Digitized  by  VjOOQIC 


254  Texas  Supreme  Court  Reports.  [Austin^ 

W.  T.  Harris  bt  al.  v.  Walter  H.  Tekket  <fe  Co. 
No.  7532. 

1.  Stoppage  in  Transitu.— The  seller  of  chattels  has  a  lien  upon  them  and 
the  right  to  hold  them  for  the  purchase  price  so  long  as  they  are  in  his  posses- 
sion ;  and  when  they  have  been  shipped  for  delivery  to  the  debtor  who  has  be- 
come insolvent,  the  right  to  stop  them  on  the  way,  to  recover  possession,  and 
subject  them  to  the  payment  of  such  unpaid  price.  This  right  continues  not 
only  while  the  goods  are  in  actual  transit,  but  until  they  have  reached  their  des- 
tination and  are  delivered  into  the  actual  or  constructive  possession  of  the  con- 
signee. 

2.  In  Transitu.— Goods'shipped  to  failing  merchants  reached  Waco,  Uieir 
place  of  business.  After  the  consignees  had  been  closed  out  by  attachment  an 
attempt  was  made  to  seize  said  goods  by  levy  of  attachment  at  the  depot,  and 
while  on  drays  on  the  way  from  the  depot  to  the  store  house,  then  in  the  hands 
of  the  sheriff  under  other  attachments.  Held^  that  the  goods  had  not  reached 
the  end  of  their  transit,  and  the  seizure  by  the  sheriff  did  not  deprive  the  sell- 
ers of  their  right  of  stoppage.  The  goods  while  in  the  railway  depot  and  on 
the  drays  were  still  in  course  of  transportation. 

3.  Inconsistent  Attempt  at  Agency.  —  Merchants  became  insolvent, 
and  their  goods  were  seized  and  place  of  business  closed  under  attachment  by 
the  sheriff.  A  bank  sued  out  an  attachment,  and  the  cashier  of  the  bank  ascer- 
taineil  that  goods  shipped  to  the  insolvent  debtors  were  in  the  railway  depot. 
Desiring  to  subject  these  goods  to  the  attachment  issued  in  favor  of  the  banlt, 
said  cashier  obtained  an  order  from  one  of  the  bankrupt  firni  for  the  goods.  The 
bank  loaned  the  firm  money  to  pay  freight.  With  such  order  the  goods  were 
surrendered  by  the  railway,  and  were  loaded  on  drays  and  shipped  to  the  closed 
business  house  of  the  coiisiffuees.  Held,  that  the  acts  of  the  bank  cashier  were 
not  as  of  an  agent  of  the  bankrupt  debtors;  his  relations  with  the  bank  and  bis 
acts  in  the  matter  made  manifest  his  agency  for  the  bank.  His  receiving  the 
goods  was  not  the  act  of  the  consignees,  nor  was  the  delivery  to  the  sheriff  such 
delivery. 

4.  Practice.  —  The  sellers  were  not  bound  to  intervene  in  the  attachment 
suits  in  order  to  maintain  their  right  of  stoppage  in  transitu  when  the  goods 
were  seized  under  attachment  when  on  the  route. 

6.  Stoppafife,  etc.— The  creditor's  right  to  stop  the  goods  is  to  recover  the 
possession  and  hold  them  subject  to  tlie  seller's  Hen,  and  if  the  goods  have  been 
converted  by  one  in  violation  of  this  right,  he  would  be  liable  for  the  value  of 
the  same.    In  such  suit  the  debtor  is  not  a  necessary  party. 

Appeal  from  McLennan.    Tried  below  before  Hon.  J.  R.  Dickinson. 

Clark,  Dyer  &  BoUnger,  for  appellants. — The  facts  in  evidence  in  this 
cause  show  that  the  goods  shipped  by  the  plaintiffs  to  Moser  <fe  Son,  at 
Waco,  Texas,  had  reached  their  ultimate  and  final  destination,  and  that 
the  freight  had  been  paid  by  Moser  &  Son,  the  vendees  and  consignees  of 
said  goods,  to  the  common  carrier,  and  said  goods  received  into  the  actual 
and  constructive  possession  of  said  vendees,  so  as  to  terminate  fully  the 
transitus  of  said  goods  and  defeat  the  right  of  stoppage  in  transitu  thereof 
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by  plaintiffs;  and  the  attachment  of  the  Waco  State  Bank  having  been 
made  upon  said  goods  in  its  salt  against  Mosei*  <fe  Son,  as  shown  by  the 
evidence,  gave  said  bank  a  prior  right  to  said  goods,  and  defeated  plaint- 
iffs' right  thereto  as  shippers  and  sellers  of  said  goods,  and  deprived 
plaintiffs  of  any  right  of  action  against  said  bank  and  the  sheriff  making 
levy  of  said  writ;  and  the  court  erred  in  holding  otherwise.  Chandler  v. 
Fulton,  10  Texas,  2;  Halff,  Weiss  &  Co.  v.  Allyn  &  Co.,  60  Texas,  278; 
Langstaff  v.  Stix,  1  So.  Rep.,  97;  Hall  v.  Dimond,  3  At.  Rep.,  423; 
Sawyer  v.  Joslin,  49  Am.  Dec.,  769;  2  Willson's  C.  C,  sec.  787. 

Bobertson  &  Davis y  for  appellees. — If  the  goods  sold  Moser  &  Son  by 
appellees  were  in  the  hands  of  the  carrier  after  Moser  &  Son  became  no- 
toriously insolvent  and  after  their  stock  of  goods  was  attached,  and  said 
stock  and  the  store  house  containing  the  same  were  in  the  sole  possession 
and  control  of  the  sheriff,  then  if  one  of  the  firm  of  Moser  <fe  Son  colludes 
with  a  creditor  of  Moser  <fe  Son  to  raise  the  money  to  pay  the  freight  on 
said  goods,  and  said  creditor,  as  agent  for  Moser  <fe  Son,  takes  a  deputy 
sheriff  with  him  to  the  depot  of  the  carrier  and  pays  the  freight  on  said 
goods,  and  has  the  deputy  sheriff  to  carry  said  goods  to  the  store  house 
recently  occupied  by  Moser  <fe  Son,  but  then  in  possession  and  control  of 
the  sheriff  under  attachment,  an  attachment  which  had  been  sued  out  in 
favor  of  the  party  colluding  with  one  of  the  firm  of  Moser  &  Son  and 
levied  on  said  goods  on  their  way  to  said  store  house  from  said  depot, 
and  levied  again  after  reaching  said  store  house,  would  not  deprive  the 
party  who  sold  said  goods  of  his  right  to  recover  the  goods  so  levied 
upon,  under  the  rules  of  law  governing  stoppage  in  transitu.  Hutch,  on 
Carr.,  sec.  409,  et  seq. ;  Halff,  Weiss  cfe  Co.  v.  Allyn  <fe  Co.,  60  Texas,  278; 
Allyn  <fe  Co.  v.  Willis  <fe  Bro.,  65  Texas,  66;  Stuart  <fe  Sutherland  v. 
Mann  &  Co.,  2  Willson's  C.  C,  784;  Calahan  v.  Babcock,  8  Am.  Rep., 
63;  Ruckerv.  Donovan,  19  Am.  Rep.,  84;  Loeb  v.  Peters,  35  Am.  Rep.,  17. 

COLLARD,  Judge,  Section  A. — This  suit  was  brought  June  27,  1889, 
by  the  appellees  Walter  H.  Tenney  &  Co.,  a  firm  of  merchants  in  Boston, 
Massachusetts,  against  W.  T.  Harris,  sheriff  of  McLennan  County,  and 
the  Waco  State  Bank,  to  establish  their  right  to  the  possession  of  certain 
goods,  or  the  value  thereof,  which  had  been  seized  by  the  sheriff  at  the 
instance  of  the  bank,  and  sold  and  converted  to  the  use  of  the  bank.  The 
cause  of  action  of  plaintiffs  is  predicated  upon  their  alleged  seller's  lien 
upon  the  goods,  or  right  of  stoppage  in  transitu.  The  value  of  the  goods 
itemized  in  the  account  was  $563.67,  but  plaintiffs  sustained  their  right 
of  recovery  to  only  the  last  two  items  of  the  account,  amounting  to 
$353. 17,  and  it  is  only  of  these  that  we  are  concerned,  and  will  only  speak 
of  them.     Defendants  have  appealed. 

Plaintiffs  sold  the  goods  to  the  firm  of  Moser  &  Son,  merchants  in  Waco, 
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on  a  credit,  and  shipped  them  by  rail  to  Waco,  the  point  of  destination^ 
for  Moser  <fe  Son.  They  arrived  in  Waco  by  the  Missouri,  Kansas  <fe  Texas 
Railway,  and  were  left  in  the  depot.  On  the  3d  day  of  October,  1888, 
Moser  <fe  Son  were  closed  out  by  attachment,  their  business  house,  and  all 
their  goods  therein,  levied  on  by  the  sheriff  and  taken  into  his  possession. 
Moser  &  Son  were  then  insolvent.  On  the  4th  of  October,  1888,  the 
Waco  State  Bank  sued  out  attachment  against  Moser  <&  Son  on  a  debt  of 
$6990.88,  and  caused  the  sheriff  to  levy  the  same  on  the  goods  sold  by 
plaintiffs  to  Moser  <fe  Son — the  goods  involved  in  this  suit. 

The  levy  was  made  under  the  following  circumstances:  W.  W.  Seley, 
cashier  of  the  bank,  obtained  from  one  of  the  firm  of  Moser  <fe  Son,  Octo- 
ber 4,  1888,  a  written  order  to  the  railway  agent,  directing  the  company 
to  deliver  the  goods  to  the  dray  line  in  Waco,  to  be  carried  by  the  dray 
line  to  the  store  of  Moser  &  Son,  Moser  giving  Seley  money  to  pay  the 
freight  (loaned  by  the  bank,  and  afterward  repaid  by  Moser  <fe  Son),  re- 
questing witness  to  present  the  order,  pay  the  freight,  receive  possession 
of  the  goods,  and  have  the  dray  line  take  the  goods  to  the  store  of  Moser 
&  Son.  Seley  took  Cook,  a  deputy  sheriff,  along  with  him  to  the  depot, 
went  to  the  depot,  presented  the  order,  paid  the  freight,  and  received 
possession  of  the  goods  from  the  railway  company,  *'or  rather,"  Seley 
says,  "after  paying  said  freight  and  presenting  the  order,  the  railway 
company  authorized  him  or  the  dray  line  to  take  possession  of  said  goods; 
and  Cook,  after  paying  said  freight  and  presenting  said  order  of  Moser 
&  Son,  was  requested  by  witness  to  see  said  goods  loaded  on  the  dray  line 
for  shipment  up  town  to  the  store  of  Moser  <fe  Son,  which  Cook  agreed  to 
do."  (Sheriff  Harris  had  prior  to  this  been  to  the  depot  and  directed  or 
informed  the  agent  that  he  must  not  deliver  the  goods  to  Moser  &  Son, 
but  to  hold  them.)  Seley  returned  and  directed  the  sheriff  to  go  and 
levy  on  the  goods  for  the  bank. 

Cook  testified,  that  he  saw  the  goods  loaded  on  the  drays  or  floats,  and 
was  going  along  with  them  to  the  store,  when  Harris,  while  the  goods 
were  on  their  way  to  the  store,  before  reaching  it,  levied  the  attachment 
on  the  goods;  and  again,  after  the  goods  reached  the  store,  under  direc- 
tion of  counsel  for  the  bank,  levied  on  the  goods  a  second  time.  Cook 
was  not  acting  oflficially;  did  not  have  the  writ  and  did  not  levy  it. 

Harris,  testifying,  says  he  is  not  certain  when  the  goods  were  first  levied 
on  by  him,  his  impression  being  that  he  made  the  levy  when  the  goods 
were  at  the  depot;  but  he  is  certain  that  he  levied  the  writ  after  the  ar- 
rival of  the  goods  at  the  store  house. 

Seley  testified,  that  he  acted  as  the  agent  of  Moser  <fe  Son  in  receiving 
the  goods.  The  bank  advanced  the  money  to  Moser  <fe  Son  to  pay  the 
freight  on  the  goods,  and  Moser  <fe  Son  repaid  them.  Seley  also  testified, 
that  when  Moser  gave  him  the  order  for  the  goods,  Moser  requested  him 
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to  present  the  order  to  the  agent  of  the  railway,  pay  the  freight,  and  re- 
ceive the  possession  of  the  goods,  and  have  the  dray  line  take  them  to 
the  store  of  Moser  <&  Son. 

The  testimony  does  not  show  how  long  the  goods  had  been  at  the  depot 
before  they  were  taken  away.  Harris  says  he  learned  that  there  were 
goods  at  the  depot  belonging  to  Moser  <fe  Son.  He  went  to  the  depot  to 
inquire  if  there  were  any  goods  there  belonging  to  them,  and  learned  the 
fact,  and  he  then  "informed  the  agent  of  the  railway  company  that  he 
must  not  deliver  them  to  Moser  &  Son,  and  to  hold  them." 

Moser,  testifying,  says,  that  learning  tliat  the  goods  were  at  the  depot, 
on  October  4  he  gave  Seley  an  order  for  the  same,  requesting  the  com- 
pany or  its  agent  to  deliver  the  goods  to  the  dray  line  for  Moser  <fe  Son. 
He  also  says,  that  a  day  or  so  after  the  levy,  and  while  the  goods  were  in 
his  i)ossession  under  the  levy,  counsel  for  plaintiffs  claimed  possession 
thereof,  saying,  "  that  they  had  a  right  to  them;  that  they  had  not  reached 
their  destination  of  shipment  and  had  not  been  delivered  into  the  posses- 
sion of  said  Moser  <fe  Son."  Harris  refused  to  deliver  the  possession  of 
the  goods,  but  sold  them  and  applied  the  proceeds  to  the  debt  of  the  bank. 

It  was  proved  by  W.  S.  Baker,  Esq.,  who  was  representing  other  cred- 
itors of  Moser  <&  Son,  that  he  and  the  agent  of  the  parties  he  was  repre- 
senting saw  the  goods  in  the  store  within  a  day  or  so  after  the  levy,  and 
seeing  that  they  were  the  goods  of  plaintiffs,  he  notified  the  sheriff  of  the 
claim  of  plaintiffs,  stating  the  claim  of  right  to  stop  the  goods  in  transit, 
and  told  the  sheriff  he  would  be  held  responsible  for  them.  After  he  had 
so  notified  the  sheriff,  plaintiffs  employed  attorneys  other  than  witness, 
and  they  notified  the  sheriff,  claimed  tlie  goods  on  the  legal  right  of 
pkintiffs  to  stop  them  in  transit  and  warned  the  sheriff  that  if  he  did  not 
surrender  the  goods  they  would  sue  him  for  their  value. 

The  second  levy  was  made  without  releasing  the  first,  but  the  court  finds 
that  the  last  levy  is  the  basis  of  the  sheriff's  return.  The  court  also  finds, 
that  * '  the  bank  and  its  cashier  knew,  as  did  Moser  &  Son,  while  the  above 
transactions  were  had,  that  Moser  &  Son  were  insolvent,  and  that  they, 
bank  and  Moser  <&  Son,  endeavored  to  so  manipulate  the  goods  that  they 
would  not  be  subject  to  the  right  of  stoppage  in  transitu  should  it  be  at- 
tempted." 

Tlie  court  also  finds,  that  the  goods  at  the  depot  were  subject  to  the 
right  of  stoppage  wJien  the  sheriff  levied  on  thenij  and  that  '*  the  delivery 
order  given  by  Moser  tfe  Son  did  not  change  the  destination  of  the  goods, 
which  was  at  the  place  of  business  on  Austin  street;  and  the  payment  of 
freight,  and  the  acceptance  of  the  order  by  the  railway  company  did  not 
end  the  transitus,  or  give  the  purchaser  such  possession  of  the  goods  as 
would  defeat  the  right  of  plaintiffs. 

The  court  also  held,  that  the  attempt  by  the  debtor  and  the  bank  to 
Vol.  LXXXV.  Sup.— 17 
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defeat  the  right  of  plaintiffs  to  take  the  goods  in  transit  was  a  nullitj, 
and  did  not  have  that  effect. 

Also,  that  the  goods  never  reached  the  possession  of  Moser  <fe  Son;  the 
sheriff  was  not  their  agent,  but  was  acting  in  hostility  to  them;  and  the 
goods  having  been  claimed  while  in  his  hands,  he  held  them  subject  to 
plaintiffs*  right  of  stoppage. 

Api>ellants  contend,  by  their  first  assignment  of  error,  that  the  evidence 
shows  that  at  the  time  the  attachment  was  levied  the  goods  had  reached 
their  final  destination,  and  were  in  the  actual  and  constructive  possession 
of  Moser  <fe  Son,  and  were  therefore  no  longer  subject  to  stoppage  in  tran- 
situ by  appellees. 

The  seller  of  chattels  has  a  lien  upon  them,  and  the  right  to  hold  them 
for  the  purchase  price,  so  long  as  they  are  in  his  possession;  and  when  they 
have  been  shipped  for  delivery  to  the  debtor  who  has  become  insolvent, 
the  right  to  stop  them  on  the  way,  to  recover  possession,  and  subject  them 
to  the  payment  of  such  unpaid  price.  This  right  continues  not  only  while 
the  goods  are  in  actual  transit,  but  until  they  have  reached  their  destina- 
tion and  are  delivered  into  the  actual  or  constructive  possession  of  the 
consignee.  Halff,  Weiss  <fe  Co.  v.  Allyn  &  Co.,  60  Texas,  279;  Chandler 
V.  Fulton,  10  Texas,  13;  Jones  on  Liens,  800,  et  seq.,  857,  862,  et  seq., 
and  specially  902. 

Appellants  do  not  controvert  the  foregoing  proposition,  but  they  say, 
that  in  this  case  it  is  shown  that  the  goods  had  reached  their  ultimate 
destination  and  had  been  duly  delivered  by  the  carrier  into  the  possession 
of  their  agent  before  the  lev}^  of  the  writ. 

We  have  seen  what  kind  of  delivery  it  was.  The  order  from  Moser  <k 
Son  to  the  agent  of  the  railway  did  not  authorize  the  agent  to  deliver  the 
goods  to  Seley,  but  to  the  dray  line.  It  is  true  he  had  instructions  from 
Moser  to  receive  possession,  but  he  does  not  say  he  did,  but  rather  the 
company  authorized  him  or  the  float  line  to  take  possession.  He  did  not 
then  take  possession,  but  requested  Cook  to  see  the  goods  loaded  on  the 
dray  for  shipment  up  town  to  the  store  house  of  Moser  <fe  Son.  The  rail- 
way company  was  evidently  only  delivering  the  goods  to  the  di-ay  line 
for  shipment,  as  directed  in  the  order.  The  goods  were  loaded  on  the 
drays  or  floats,  and  Cook  went  with  them  to  the  store.  If  the  goods  were 
levied  on  at  the  depot,  as  Harris  is  impressed  to  say,  or  while  on  their 
way  to  the  store,  as  Cook  testifies,  we  think  they  were  still  in  transit. 
Halff,  Weiss  <k  Co.  v.  Allyn  *k  Co.,  60  Texas,  282.  The  attachment  by 
creditors  while  in  transit  did  not  impair  or  defeat  plaintiffs'  right.  All3'n 
<fe  Co.  V.  Willis  Bros.,  65  Texas,  66;  Jones  on  Liens,  965,  and  authorites 
cited  in  note  3. 

In  White  v.  Mitchell,  38  Michigan,  390,  action  of  trover  was  sustained 
against  the  sheriff,  who  had  attached  goods  in  the  hands  of  the  local 
carrier  before  delivery  to  the  purchaser.     In  another  case,  a  local  caiTier 
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or  transfer  agent,  who  had  general  authority  from  the  consignee  to  de- 
liver all  goods  shipped  to  him,  undertook  to  transfer  goods  (shipped  by 
rail)  from  the  depot  to  the  consignee,  but  finding  the  store  closed,  placed 
the  goods  in  a  warehouse  in  the  city,  where  they  were  levied  on  by  at- 
taching creditors;  it  was  held,  that  there  had  been  no  actual  or  con- 
structive delivery  to  consignee,  and  the  seller's  right  of  stoppage  in  transit 
was  not  lost  when  the  attachment  was  levied.  Mason  v.  Wilson,  43 
Ark.,  172. 

In  Ohio  it  was  decided,  that  the  right  of  stoppage  in  transitu  is  termi- 
nated only  when  possession  was  voluntarily  and  actually  transferred  to  the 
vendee  or  to  his  agent;  and  that  the  seizure  while  in  transitu  subjects 
the  officer  making  it  to  suit  for  the  value  of  the  goods  by  the  vendor. 
Calahan  v.  Babcock,  21  Ohio  St.,  292-294.  Where  goods  arrived  at  the 
depot,  place  of  shipment,  "  and  by  agreement  between  the  consignee  and 
the  carrier  they  were  set  aside  by  the  latter  in  its  depot,  to  be  sold  and 
the  proceeds  used  to  pay  past  due  freights"  (the  consignee  did  not  receive 
the  boxes  and  then  turn  them  over,  assign  the  bill  of  lading,  or  pay  the 
freight),  it  was  held,  that  there  was  no  delivery  so  as  to  interfere  with 
the  right  of  stoppage  in  transitu.    Railway  v.  Meador  Bros.,  65  Ga.,  705. 

Upon  the  arrival  of  goods,  the  car  containing  them  was  set  out  where, 
according  to  custom,  they  were  to  be  taken  out  immediately  by  the  con- 
signees, or  on  failure,  to  pay  $2  a  day  demurrage,  there  being  no  agi*ee- 
ment  that  the  carrier  was  to  hold  the  goods  as  warehouseman  or  agent. 
On  the  next  day  they  were  attached,  and  it  wds  held  that  the  consignor's 
right  of  stoppage  in  transitu  had  not  terminated,  and  that  the  officer  at- 
taching was  liable  in  an  action  of  trover.    Inslee  v.  Lane,  57  N.  H.,  454. 

The  delivery  to  the  consignee  or  his  agent  must  be  complete.  Railway 
V.  Painter  &  Sons,  15  Neb.,  395.  A  delivery  to  a  carrier  by  order  of  the 
consignee  is  not  such  a  constructive  delivery  to  the  consignee  as  will  in- 
terfere with  the  consignor's  right  of  stoppage  in  transitu.  Jones  on  Liens, 
907-912. 

We  are  of  opinion  that  plaintiffs'  right  of  stoppage  in  transitu  was  not 
at  an  end  while  the  goods  were  at  the  depot  or  on  the  drays.  They  were 
still  in  course  of  tianspoi-tation,  and  had  not  been  delivered  to  the  con- 
signees in  person,  or  to  their  agent.  There  is  no  testimony  in  the  case 
that  can  be  construed  to  make  the  railway  company  or  the  dray  line 
agents  of  the  consignees,  nor  does  the  evidence  show  that  Seley  ever  re- 
ceived the  goods  into  his  possession,  even  if  under  tlie  circumstances  he 
was  the  agent  of  Moser  &  Son  to  receive  possession  for  them.  Had  Moser 
&  Son  themselves  intercepted  the  goods  at  the  depot  before  the  terminus 
of  transit,  and,  without  actually  taking  the  goods  into  their  possession, 
ordered  their  delivery  to  the  local  carrier  for  shipment  to  their  store,  the 
right  of  plaintiff  would  not  have  been  interfered  with  while  in  the  hands 
of  such  carrier. 
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But  there  is  a  question  deeper  than  this,  which  will  relieye  the  case  of 
difficulty  in  i*elation  to  delivery  or  not  to  Seley.  Was  he  the  agent  of 
Moser  &  Son,  or  rather,  could  he  be  under  the  circumstances  ?  We  think 
he  was  the  agent  of  the  bank  during  the  entire  transaction.  He  was  acting 
for  the  bank  and  for  its  benefit;  he  was  its  representative.  We  do  not 
think  the  attaching  creditor  would  be  allowed  to  become  the  agent  of  the 
debtor,  under  the  circumstances  shown  in  this  case,  to  deprive  the  seller 
of  his  lien,  and  to  secure  a  superior  and  valuable  right  to  himself.  The 
principle  involved  is  more  than  one  of  mere  diligence  to  secure  a  debt. 
The  means  adopted,  if  successful,  would  work  a  palpable  injustice  to 
plaintiffs,  which  should  not  be  perfected  and  affirmed  by  the  courts.  On 
the  contrary,  the  courts  should  prevent  the  consummation  of  such  a  de- 
sign. The  bank  could  not,  as  was  attempted  in  this  case,  by  acting  for 
itself  and  its  debtor,  extinguish  or  destroy  the  right  of  another  that  stood 
in  the  way  of  collecting  its  debt. 

The  conclusion  arrived  at  by  the  court  below,  in  our  judgment,  was 
correct,  and  should  not  be  disturbed  on  this  question.  The  law  supposes, 
that  if  the  vendor  loses  his  lien,  or  right  of  stoppage  in  transitu,  it  shall 
be  by  the  usual  course  of  events,  or  such  as  fall  out  without  the  combin- 
ing, the  connivance,  and  co-operation  of  the  vendee  and  an  attaching 
ci*editor. 

The  delivery  of  the  goods  at  the  store  house  formerly  occupied  by 
Moser  <fe  Son,  but  at  the  time  in  the  possession  of  the  sheriff  by  virtue  of 
seizure  under  attachment,  was  no  delivery,  actual  or  constructive,  to 
Moser  &  Son.  They  had  no  control  over  the  house,  and  a  second  levy 
there  put  the  bank  in  no  better  attitude  than  it  was  before.  The  first  levy 
was  not  released,  and  the  goods  had  not  left  the  possession  of  the  sheriflf 
from  the  time  of  the  first  levy,  whether  made  at  the  depot  or  en  route  on 
the  drays.  Moser  &  Son  had  never  had  possession  of  the  goods  in  pei^on 
or  by  agent,  and  plaintiffs'  right  was  still  in  force. 

While  the  goods  were  so  in  the  possession  of  the  sheriff,  he  was  notified 
in  a  reasonable  time  by  plaintiffs'  attorney  of  their  right  and  its  nature 
(but  it  is  quite  evident  to  us  that  the  sheriff,  the  bank,  and  Moser  &  Son 
knew  of  such  right  all  tlie  while),  before  any  change  had  taken  place  in 
the  relations  of  any  of  the  parties  to  the  goods,  and  that  such  right  would 
be  insisted  on.  He  refused  to  recognize  plaintiffs*  right,  and  thereby  be- 
came liable,  with  the  bank,  for  the  value  of  the  goods. 

Plaintiffs  were  not  required  to  intervene  in  the  attachment  suit  of  the 
bank  against  Moser  &  Son  in  order  to  establish  their  right  of  regaining 
possession  of  the  goods  or  recovering  their  value.  They  might  have  done 
so,  as  was  done  in  cases  cited  (Halff,  Weiss  <fe  Co.  v.  AUyn  <fe  Co.,  and 
Allyn  <fe  Co.  v.  Willis  Bros.,  supra),  but  they  were  not  compelled  to  inter- 
vene, or  to  file  bond  and  oath  to  try  the  right  of  property.  Isjig  v. 
Dougherty,  74  Texas,  228. 
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We  do  not  think  Moser  <&  Son  were  necessary  parties  defendant.  Plaint- 
iffs  did  not  sue  to  recover  their  debt  and  foreclose  their  sellers'  lien  upon  the 
goods,  but  to  recover  the  value  of  the  goods  from  a  wrongdoer,  who  had 
converted  them.  Moser  <fe  Son  had  no  interest  in  this  contest.  The  right 
of  stoppage  in  transitu  is  to  recover  the  possession  of  the  goods,  and  hold 
the  same  subject  to  the  seller's  lien;  and  if  the  goods  have  been  converted 
by  one  in  violation  of  this  right,  he  would  be  liable  for  the  value  of  the 
same;  such  value  to  be  held  upon  recovery  by  the  vendor,  instead  of 
and  under  the  same  right  as  the  goods  themselves. 

Tlie  seller's  right  is  not  to  rescind  the  sale,  and  rescission  does  not  re- 
sult from  the  enforcement  of  such  right;  its  object  is  *'  to  secure  possession 
to  the  vendor  to  enable  him  to  exercise  his  right  as  an  unpaid  vendor." 
Allyn  ife  Co.  v.  Willis  Bros.,  supra.  After  i)Ossession  has  been  reclaimed, 
the  seller  holds  the  goods  subject  to  his  lien,  and  must  ordinarily  hold 
them  to  the  expiration  of  the  credit  given,  so  as  to  deliver  them  to  the 
purchaser  upon  payment  of  the  purchase  price.  Jones  on  Liens,  862.  If 
the  time  of  credit  expires  without  payment,  he  can  tlieii  proceed  to  en- 
force his  lien.  Jones  on  Liens,  862-864.  Tliis  being  the  cliaracter  of 
the  right  and  its  object,  there  can  be  no  necessity  to  make  the  debtor  a 
party.  If  the  suit  is  not  only  to  recover  possession,  but  to  obtain  judg- 
ment on  the  debt  and  foreclose  the  lien,  the  debtor  would  be  a  necessary 
party.  This  suit  asks  no  such  relief;  it  was  brought  purely  upon  the 
right  of  stoppage  in  transitu,  tlie  vender  being  insolvent.  Wliere  the  suit 
was  against  the  carrier  who,  after  notice,  delivered  tlie  goods,  the  debtor, 
being  joined  as  defendant,  was  dismissed  because  of  insolvency,  and  judg- 
ment was  rendered  against  the  carrier,  but  there  is  no  comment  in  the 
opinion  on  the  fact.  Poole  v.  Railway,  68  Texas,  135.  We  are  in  no 
doubt  of  the  correctness  of  the  conclusion  that  Moser  &  Son  were  not  nec- 
essary parties  to  this  suit. 

The  foregoing  discussion  disposes  of  all  the  assignments  of  error  ad- 
versely to  appellant.    The  judgment  of  the  lower  court  should  be  affirmed. 

Affirmed. 

Adopted  June  14, 1892. 


Western  Union  Telegraph  Company  v.  C.  H.  Wisdom. 
No.  7571. 

1.  Buffsrestion  of  Delay— Damages  for  Mental  AnguiBh.— See  facts 
in  a  suit  for  damages  for  mental  anguish  caused  plaintiff  by  the  negligent  fail- 
ure of  the  defendant  telegraph  company  to  deliver  a  message.  Xo  excuse  was 
shown  for  the  failure.  The  judgment  was  for  $875.  The  judgment  was  affirmed 
with  damages. 

2.  Contributory  Negligence.— The  plaintiff  made  arrangements  by 
which  he  was  to  be  Informed  by  telegraph  of  any  change  in  the  condition  of  his 
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sick  Infant  child.  The  child  becoming  worse,  a  dispatch  was  delivered  to  the 
agent  of  the  telegraph  company,  to  be  forwarded  to  plaintiff.  Charges  were 
paid  and  message  repeated.  The  importance  of  the  message  was  explained. 
The  message  was  not  delivered.  The  agent  of  plaintiff  who  sent  the  message 
took  no  other  means  to  communicate  with  him.  Held^  such  failure  was  not  con- 
tributory negligence.  Both  plaintiff  and  his  agent  had  the  right  to  rely  upon 
the  presumption  that  the  telegraph  ct>mpany  would  deliver  the  dispatch  with 
reasonable  promptness. 

Appeal  from  Fannin.     Tried  below  before  Hon.  E.  D.  McClellak. 

Stemmons  &  Fields  for  appellant. 

Baldwin  &  Duncan^  for  appellee,  suggested  delay. 

COLLARD,  Judge,  Section  A. — Suit  by  C.  H.  Wisdom,  appellee,  against 
the  Western  Union  Telegraph  Company,  for  damages  because  of  mental 
anguish,  etc.,  resulting  from  the  failure  of  the  company  to  deliver  the  fol- 
lowing telegram: 

'' Whitewright,  Texas,  8-13,  1888. 
'^To  C.  H.  Wisdom,  Bonham,  Texas: 

*'  Your  child  is  not  expected  to  live;  come  at  once. 

"W.  H.  Blanks." 

Plaintiff,  with  his  family,  was  living  in  the  town  of  Bonham,  Fannin 
County,  and  was  keeping  a  restaurant.  On  the  11th  of  August,  1888, 
he  took  his  wife  and  child  to  her  father's,  about  four  miles  from  White- 
wright,  in  Grayson  County,  Texas.  The  child,  a  little  over  a  year  old, 
had  been  sick  with  teething  and  whooping  cough,  but  was  thought  to  be 
improving.  Whitewright  is  about  fourteen  miles  from  Bonham,  con- 
nected by  railway,  and  defendant  operated  a  telegraph  line  between  the 
two  towns.  It  is  about  eighteen  Iniles  from  Bonham  to  the  house  of 
plaintiff's  father-in-law.  On  the  12th  of  August  plaintiff  returned  to  his 
business  at  Bonham,  leaving  his  wife  and  child  at  her  father's;  but  be- 
fore leaving  he  made  arrangements  with  W.  H.  Blanks,  who  lived  with 
his  wife's  father,  to  notify  him  by  telegram  in  case  the  child  became  dan- 
gerously ill,  furnishing  him  with  money  to  pay  for  the  sending  of  ihc 
message.  On  the  13th  of  the  month  the  child  became  dangerously  ill, 
and  Blanks  went  to  Whitewright  and  delivered  to  defendant's  agent  the 
telegram  set  out,  paying  the  charges  for  the  same  and  for  repeating  it, 
and  informing  the  agent  of  the  circumstances  and  urgency  of  the  message. 
He  did  this  as  the  agent  of  plaintiff.  This  was  done  six  or  eight  hours 
before  the  passenger  train  came  in  from  Bonham,  in  ample  time  for  the 
message  to  have  been  sent  and  delivered  to  plaintiff  in  Bonham,  to  en- 
able him  to  come  on  the  train.     Blanks  remained  at  Whitewright,  around 
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the  depot,  until  the  passenger  traiif  from  Bonham  arrived.  Wisdom  did 
not  come,  and  he  returned  home. 

About  9  o'clock  a.  m.,  on  the  13th  of  the  month,  plaintiff  being  in 
Bonham,  called  at  defendant's  telegraph  office  and  asked  for  a  telegram 
for  himself,  and  was  informed  that  none  had  come.  He  then  told  the 
.  agent  the  circumstances  about  the  child  being  sick ;  that  a  telegram  might 
come  for  him,  and  in  case  it  did,  where  to  deliver  it,  at  his  place  of  busi- 
ness next  door  to  Naum's  meat  market;  told  him  that  he  was  running  a 
restaurant  there,  and  could  be  found  there  at  any  time.  He  could  have 
been  found  there  at  any  time.  The  passenger  train  left  Bonham  for  White- 
wnght  between  12  and  1  o'clock  on  the  13th,  and  there  was  another  train 
the  same  evening  going  the  same  way,  about  7  o'clock,  reaching  Bell's 
about  8  o'clock,  and  plaintiff  testified  to  his  belief  that  there  was  a  train 
going  on  to  Whitewright  about  that  time.  The  telegram  was  not  deliv- 
ered, and  as  a  result  thereof  plaintiff  was  not  present  at  the  death  of  his 
child. 

On  the  morning  of  the  14th,  about  8  or  9  o'clock.  Blanks  arrived  at 
Bonham,  having  ridden  horseback  from  where  the  child  was,  and  informed 
plaintiff  that  the  child  was  dead.  They  both  started  and  arrived  at  the 
place  where  the  child  was  about  11  or  12  o'clock.  It  was  laid  out  and 
dressed  for  burial.     It  had  died  about  1  o'clock  in  the  morning. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  for  plaintiff 
for  $875. 

The  defendant  appealed,  and  has  assigned  one  error,  as  follows: 

'*  The  court  erred  in  overruling  this  special  charge  as  asked  by  defend- 
ant: That  if  they  find  and  believe  from  the  evidence  that  the  train  reach- 
ing Whitewright  about  4  or  6  o'clock  on  the  evening  of  the  13th  day  of 
August,  1888,  was  the  only  train  which  would  reach  Whitewright  on 
that  day,  and  that  plaintiff's  agent.  Blanks,  met  said  train  and  found  that 
plaintiff  was  not  on  it,  and  that  if  Blanks  had  come  on  to  Bonham  that  even- 
ing and  notified  plaintiff  in  time  to  have  reached  his  child  prior  to  its  death, 
and  did  not  do  so,  that  plaintiff  can  not  recover  any  damages  herein  by 
reason  of  his  not  being  present  at  the  death  of  his  said  child." 

Defendant  did  not  plead  contributory  negligence,  and,  if  for  no  other 
reason,  could  not  ask  that  the  requested  charge  be  given  to  the  jury. 
Brown  v.  Sullivan,  71  Texas,  470. 

But  if  contributory  negligence  had  been  pleaded,  there  was  nothing  in 
the  case  demanding  such  a  charge.  Blanks  was  only  engaged  to  send  the 
telegram;  he  fully  obeyed  his  instructions,  and  was  under  no  obligations 
to  defendant,  or  any  one  else,  to  do  more.  If  defendant  had  performed 
its  duty  there  would  have  been  no  injury.  Both  Blanks  and  the  plaintiff 
had  the  right  to  rely  upon  the  presumption  that  defendant  would  send 
and  deliver  a  telegi*am  with  reasonable  dispatch.  Plaintiff  was  not  in  a 
position  to  do  more  than  he  had  done,  and  certainly  could  not  be  held 
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responsible  for  Blanks'  failure  to  ride»to  him  with  the  information.  This 
telegram  was  not  delivered  until  after  plaintiff  returned  from  the  burial 
of  his  child,  and  only  on  his  applying  for  it,  though  it  had  been  received 
at  the  Bonham  office  in  a  few  minutes  after  it  was  written. 

We  are  of  opinion  that  the  judgment  should  be  affirmed;  and  believing 
that  this  appeal  was  taken  for  delay  only,  upon  suggestion  of  appellee, 
that  it  should  be  affirmed  with  10  per  cent  damages. 

Affirmed  with  damages. 

Adopted  June  14,  1892. 


Freiberg,  Klein  <fe  Co.  v.  Andrew  Walzem. 

No.  7369. 

Homestead  — Judgrnient  Lien.— Walzem  owned  a  homestead  in  the  city 
of  his  residence.  He  desired  to  remove,  and  leased  a  house  and  lot  in  same  city 
and  moved  to  it,  wishing  to  buy  the  premises.  While  residing  upon  the  rented 
premises  he  sold  his  old  homestead  and  applied  the  purchase  money  to  the  pur- 
chase of  the  house  and  lot  upon  which  he  was  residing.  He  continuously  there- 
after resided  there  with  his  wife  and  children.  Prior  to  his  purchase  an  abstract 
of  a  judgment  had  been  duly  recorded  and  indexed  in  tlie  county.  In  suit  by 
bolder  of  the  judgment  to  subject  the  house  and  lot  to  the  satisfaction  of  the 
judgment  and  judgment  lien,  held,  as  the  defendant  and  his  family  were  actu- 
ally residing  on  the  premises  when  he  bought,  buying  with  intent  that  the 
property  should  be  his  homestead,  that  the  homestead  exemption  attached  to 
the  property  when  purchased,  to  the  exclusion  of  any  lien  sought  to  be  enforced 
by  the  registry  and  indexing  of  the  judgment. 

Appeal  from  Bexar.     Tried  below  before  Hon.  G.  H.  Noonan. 

C,  K.  Breneman  and  Upson  &  Bergstrom^  for  appellants. — An  abstract 
of  a  judgment,  duly  recorded,  fixes  a  lien  upon  all  property  thei*eafter 
acquired  by  the  defendants  in  such  judgment  in  the  county  where  such 
judgment  is  recorded,  and  such  lien  is  superior  to  any  homestead  rights 
claimed  or  acquired  in  such  after-acquired  proi)erty.  Rev.  Stats.,  art. 
3159;  Gage  v.  Neblett,  57  Texas,  374;  Baird  v.  Trice,  51  Texas,  555; 
Wright  V.  Straub,  64  Texas,  64;  Thomp.  on  Home.,  sec.  392;  Freem.  on 
Home.,  sec.  294d;  Mann  v.  Kelsey,  71  Texas,  609;  Kirby  v.  Giddings, 
75  Texas,  679. 

J,  M,  Taylor  and  C.  L,  Wurzhach^  for  appellee. — 1.  When  the  sale  of 
the  homestead  is  made  with  bona  fide  intention  of  investing  the  proceeds 
in  another,  and  that  is  immediately  done,  and  the  defendant  is  occupying 
the  new  homestead  at  the  time  he  purchases  it,  and  had  been  occupying 
it  for  several  months  previous  thereto,  with  the  intention  of  purchasing  it 
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for  a  homestead  as  soon  as  be  sold  his  old  homestead,  the  new  homestead 
will  be  protected  from  forced  sale.  Watkins  v.  Davis,  61  Texas,  414; 
Schneider  v.  Bray,  69  Texas,  668;  Wolfe  v.  Buckley,  52  Texas,  641; 
Van  Ratcliff  v.  Call,  10  S.  W.  Rep.,  578;  Gardner  v.  Douglass,  64  Texas, 
78;  Black  v.  Epperson,  40  Texas,  162;  Barnes  v.  White,  53  Texas,  628. 
2.  A  judgement  lien  can  not  attach  to  property  until  the  title  thereto 
has  passed  to  and  become  vested  in  the  defendant;  and  where  two  oppos- 
ing rights,  viz.,  a  judgment  lien  and  the  homestead  right,  are  equal  in 
point  of  time,  the  latter  is  superior  and  paramount  to  the  former.  Const. , 
1876,  art.  16,  sees.  50,  51;  Rev.  Stats.,  arts.  2335,  2336;  Eby  v.  Foster, 
61  Cal.,  282;  Houghton  v.  Lea,  50  Cal.,  103;  Lamb  v.  Shays,  14  Iowa, 
567;  Freem.  on  Judg.,  sec.  355;  Freem.  on  Ex.,  sec.  218. 

MARR,  Judge,  Section  A. — ^This  suit  was  instituted  by  the  appellants 
Freiberg,  Klein  <fe  Co.  against  the  appellee  Andrew  Walzem,  in  the  Dis- 
trict Court  of  Bexar  County,  Texas,  on  the  10th  day  of  June,  1889,  to 
foreclose  a  judgment  lien  for  the  sum  of  $1674.19  upon  property  owned 
'  by  defendant,  and  acquired  by  him  after  an  abstract  of  the  judgment 
against  him  had  been  filed  in  the  county  where  the  property  is  situated. 
Defendant  alleged  that  he  had  acquired  the  property  for  the  purpose  of 
a  home  for  himself  and  family,  and  immediately  used  and  occupied  the 
same  as  a  home.  The  cause  was  tried  October  12,  1889,  without  a  jury, 
and  judgment  rendered  for  defendant,  from  which  judgment  plaintiffs 
appealed  to  this*  court,  and  assign  the  following  error: 

*'The  court  erred  in  finding  for  the  appellee  Andrew  Walzem  against 
the  lien  claimed  by  appellants,  on  the  ground  that  the  property  described 
in  plaintiffs'  petition,  upon  which  the  judgment  lien  is  claimed  and  sought 
to  be  foreclosed,  was  the  homestead  of  appellee  Walzem,  in  this,  that  the 
facts  show  that  appellants  Freiberg,  Klein  <fe  Co.'s  judgment  was  of  rec- 
ord in  Bexar  County  before  and  at  the  time  appellee  Walzem  acquired 
title  to  the  property  set  out  in  appellants*  petition,  and  therefore  appel- 
lants' lien  attached  to  the  property  ahead  of  and  was  and  is  superior  to 
appellee's  homestead  claim  therein." 

The  land  in  dispute  is  a  house  and  lot  "  on  Avenue  D  and  Seventh 
Street,  in  the  city  of  San  Antonio,  acquired  by  appellee  by  deed  from 
Fritz  Schreiner,  dated  March  23,  1889." 

The  abstract  of  the  plaintiffs'  judgment  was  duly  recorded  and  indexed 
in  the  proper  records  of  Bexar  County  on  the  15th  day  of  March,  1886. 

The  appellee  Walzem  proved,  *^tlmt  he  was  at  the  institution  of  this 
suit,  and  had  been  for  several  years  prior  thereto,  a  married  man  and  the 
head  of  a  family,  consisting  of  himself,  his  wife,  and  one  child;  that  on 
the  19th  day  of  April,  1886,  he  purchased  the  lot  14,  in  block  36,  on 
Avenue  C,  in  the  city  of  San  Antonio,  with  the  proceeds  of  the  sale  of 
his  former  homestead,  and  built  a  house  on  it  and  lived  therein,  and  oc- 
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cupied  it  with  his  family  continuously  for  more  than  Hiree  years  as  their 
homestead;  that  on  the  19th  day  of  March,  A.  D.  1889,  defendant  and 
his  wife  sold  their  said  Avenue  C  homestead  to  Leopold  M.  Michael 
for  $3000,  with  the  intention  of  investing  the  said  money  in  another 
homestead;  that  on  the  23d  day  of  March,  A.  D.  1889,  defendant  pur- 
chased from  Fritz  Schreiner  the  house  and  lot  on  the  corner  of  Avenue 
D  and  Seventh  Street,  in  the  city  of  San  Antonio,  with  the  intention  and 
for  the  purpose  of  making  it  his  homestead,  and  paid  therefor  the  $3000 
realized  by  him  as  aforesaid  from  his  said  Avenue  C  homestead;  that  de- 
fendant had,  a  short  time  prior  to  the  sale  of  his  Avenue  C  homestead,  tem- 
porarily rented  it,  and  was  renting  and  occupying  the  said  house  and  lot 
on  Avenue  D  (with  the  intention  of  purchasing  the  same  and  making  it 
his  homestead  whenever  he  sold  his  Avenue  C  homestead)  at  the  time  he 
purchased  it  from  the  said  Fritz  Schreiner,  and  is  now  occupying  and 
using  the  said  house  and  lot  on  Avenue  D,  with  his  family,  as  his  home- 
stead, and  that  he  does  not  own  any  other  real  estate  in  Bexar  County, 
Texas,  or  elsewhere." 

Under  the  provisions  of  the  statute,  the  judgment  lien,  when  duly  es-  . 
tablished,  will  '^  operate  upon  all  of  the  real  estate  of  the  defendant  situ- 
ated in  the  county  where  such  record  and  index  are  made,  and  upon  all 
real  estate  which  the  defendant  may  thereafter  acquire  situated  in  said 
county.'*  Rev.  Stats.,  art.  3159.  The  lien,  however,  can  not  be  ex- 
tended to  the  homestead  of  the  defendant,  which  the  Constitution  and 
laws  exempt  from  forced  sale  and  every  character  of  lien  except  those 
specially  enumerated  in  the  Constitution.  Const.,  art.  16,  sec.  50;  Freem. 
on  Ex.,  sec.  249d. 

It  has* been  held  in  this  State,  however,  that  a  judgment  lien  when  once 
fixed  upon  the  land  of  the  defendant,  will  be  superior  to  a  subsequently 
acquired  homestead  right  in  such  land.  Wright  v.  Straub,  64  Texas, 
66,  It  is  also  the  established  doctrine  in  this  State,  that  when  the  home- 
stead has  been  voluntarily  sold,  the  proceeds  of  such  sale  are  not  pro- 
tected by  the  exemption  laws  from  the  claims  of  the  creditors,  although 
the  sale  was  made  with  the  intention  of  purchasing  another  homestead. 
The  reinvestment  and  acquisition  of  another  homestead  must  be  complete 
before  the  protection  can  be  invoked;  for  it  is  the  Jwmestead  itself  which 
the  Constitution  exempts,  not  the  money  with  which  one  may  be  acquired 
in  the  future.     Kirby  v.  Giddings.  75  Texas,  679,  and  cases  cited. 

In  view  of  the  principles  announced  in  these  decisions,  as  well  as  the 
terms  of  the  statute  above  cited,  the  counsel  for  the  ap|)ellants  contend, 
that  the  lien  of  the  appellants'  judgment  attached  to  the  land  in  dispute 
at  the  very  moment  it  was  acquired,  and  before  it  became  a  homestead, 
and  therefore  it  may  be  sold  in  satisfaction  of  the  debt  and  lien.  We 
do  not  concur  in  this  view  of  the  case.  We  are  of  the  opinion,  under 
the  undisputed  facts  in  evidence,  that  as  soon  as  the  appellee  obtained 
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the  title  to  the  property  in  question  it  became  immediately  impressed  with 
the  homestead  character,  and  therefore  the  judgment  lien  could  not  and 
<]id  not  attach  to  it.     Monroe  v.  Rieheson,  101  111.,  351. 

The  appellee  purchased  it  for  a  home  for  himself  and  family,  and  had 
no  other,  and  at  the  very  time  was  actually  occupying  and  continued 
thereafter  to  occupy  it  as  his  homestead.  The  lien  could  not  attach  until 
the  land  became  the  property  of  the  defendant,  and  the  very  moment  that 
it  did  become  his  property,  as  we  have  seen,  it  became  his  homestead 
also,  upon  which  the  lien  could  not  operate. 

The  property  in  controversy  was,  therefore,  protected  from  the  opera- 
tion of  the  lien,  not  because  the  purchase  money  was  exempted  (for  such 
was  not  the  case),  but  because  the  land  itself  was  exempt,  as  the  home- 
stead of  the  ap[)ellee,  immediately  upon  its  acquisition. 

From  the  sale  of  the  old  to  the  purchase  of  the  new  homestead  thei*e 
was  a  continuing  intention  upon  the  part  of  the  appellee  to  make  the  land 
in  dispute  his  home,  and  simultaneously  with  its  purchase  he  was  actually 
occupying  and  using  it  in  that  character  and  for  that  puri>ose.  £by  v. 
Foster,  61  Cal.,  282;  Cawgill  v.  Warrington,  66  Iowa,  666;  Watkins  v. 
Davis,  61  Texas,  414;  Grardner  v.  Douglass,  64  Texas,  76.  Under  such 
circumstances  the  homestead  right  of  the  appellee  in  the  land  vested  im- 
mediately, and  was  never  subject  to  the  judgment  lien.  Our  conclusions 
are  based  entirely  upon  the  facts  of  this  particular  case,  without  attempt- 
ing to  indicate  what  should  be  the  pi*oper  criterion  upon  a  different  state 
of  facts. 

The  judgment  should  be  affirmed. 

Affirmed, 

Adopted  June  14,  1892. 


Gulf,  Coloraj)o  &  Santa  Fe  Railway  Company  v.  J.  D.  Kerfoot. 

No.  7473. 

Right  of  Way  —  Condemnation  Proceedinfifs  — Practice.  — In  two 
applications  by  the  appellant  railway  company  against  tlie  same  person  to  con- 
demn right  of  way  through  two  tracts  of  land  owned  by  appellee,  the  commis- 
sioners returned  an  assessment  of  the  damages  for  tlie  right  of  way  througli  the 
two  tracts  in  the  aggregate.  Tiie  owner  filed  an  objection  to  tlie  report,  insist- 
ing that  the  damages  caused  by  the  way  through  one  of  tlie  tracts  were  largely 
in  excess  of  the  aggregate  sum  allowed.  On  appeal  to  the  District  Court  (the 
county  judge  having  been  disqualified)  the  appellant  was  allowed  to  amend  his 
objections  to  the  report  of  the  commissioners,  and  allege  the  damages  caused  by 
the  right  of  way  through  the  other  tract.  Held^  that  as  the  damages  had  been 
assessed  in  the  aggregate,  the  first  objection  should  be  held  sufficient  to  put  in 
issue  the  damages  to  both  tracts,  and  the  amendment  was  properly  allowed. 

Appeal  from  Brown.     Tried  below  before  Hon.  J.  W.  Timmins. 
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This  is  an  appeal  from  a  judfj^ent  for  $1000  for  right  of  way  for  ap; 
pellant  through  two  tracts  of  land.  The  commissioners  allowed  $125  in 
the  aggregate.  Appeal  was  taken  by  the  land  owner.  The  facts  are 
given  in  the  opinion. 

J,  W.  Terry,  for  appellant. — The  court  erred  in  overruling  plaintiff's 
exceptions  to  defendant's  amended  exceptions  to  award  of  commissioners, 
because  said  amended  pleading  of  defendant  sets  up  a  new,  separate,  and 
independent  cause  of  action,  in  this:  In  said  amended  pleading  damages 
are  claimed  in  the  sum  of  $2000  for  land  appropriated  by  the  Gulf,  Colo- 
rado <fe  Santa  Fe  Railway  Company,  out  of  two  separate  and  distinct  sur- 
veys of  land,  to- wit,  the  E.  M.  Pease  one-third  of  a  league  survey  and 
the  Nathan  Brookshire  survey,  while  the  original  exceptions  to  award  of 
commissionevs  sets  forth  a  claim  for  damages  in  the  sum  of  $1000  for 
land  appropriated  out  of  the  E.  M.  Pease  survey  only,  Uie  other  survey 
not  being  included  in  the  appeal,  and  no  appeal  being  taken  within  ten 
days  as  to  said  other  survey.  Morton  v.  Gordon,  DalL,  396;  Wynns  A 
Lawrence  v.  Underwood,  1  Texas,  48;  Able  v.  Bloomfield,  6  Texas,  263; 
Wharf  Co.  v.  Railway,  72  Texas,  454;  Rev.  Stats.,  art.  4202. 

Thomas  Maples  and  Bell  &  Drane^  for  appellee. 

GAINES,  Associate  Justice. — The  appellant,  on  July  25,  1885,  filed 
two  applications  with  the  county  judge  of  Brown  County  to  condemn  a 
right  of  way  over  two  tracts  of  land,  known  respectively  as  the  E.  M. 
Pease  and  the  Nathan  Brookshire  surveys,  each  of  which  was  alleged  to 
belong  to  the  appellee,  J.  D.  Kerfoot,  and  F.  H.  Kerfoot.  The  same  com- 
missioners were  appointed  in  each  case,  and  though  the  applications  were 
to  condemn  each  tract  separately,  they  rendered  but  one  award,  assessing 
the  damage  to  both  at  $125  in  the  aggregate.  Thereupon  the  appellee 
filed  the  following  objection: 

*'  Now  comes  J.  D.  Kerfoot,  and  excepts  to  the  award  of  the  commis- 
sioners appointed  by  the  honorable  judge  of  this  court  to  fix  the  damage 
done  him  by  the  proposed  taking  of  right  of  way  for  the  road  of  the  above 
named  plaintiff  over  defendant's  tract  of  land  known  as  the  E.  M.  Pease 
one-third  league  of  land,  because  the  sum  of  $125  awarded  as  compensa- 
tion for  such  taking  is  wholly  insufficient.  Defendant  says  that  he  uses 
said  tract  of  land  as  a  sheep  and  horse  ranch,  and  the  right  of  way  over 
the  said  tract  as  laid  out  by  plaintiff  runs  through  a  corner  of  said  tract 
and  cuts  off  in  the  shape  of  a  triangle  about  150  acres  of  said  tract,  and 
renders  the  same  entirely  valueless  to  defendant,  and  by  reason  of  its 
shape  renders  it  of  little  value  to  any  one  else;  that  defendant's  damages 
on  a  reasonable  and  fair  estimate  are  not  less  than  the  sum  of  $1000." 

On  account  of  the  disqualification  of  the  county  judge,  the  case  was 
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transferred  to  the  District  Court,  in  which  the  judgment  was  rendered 
from  which  this  appeal  is  prosecuted. 

Before  the  case  was  called  for  trial  the  appellee  was  allowed  to  file  an 
amended  objection  to  the  award,  in  which  he  complained,  in  substance, 
that  the  award  was  insufficient  in  amount,  both  as  to  the  Pease  survey 
and  as  to  the  Brookshire  tract,  and  alleged  that  his  damages  amounted  to 
$2000.  This  pleading  was  excepted  to  by  the  appellant,  upon  the  ground, 
that  since  the  appellee  had  failed  to  object  to  the  award  as  to  the  Brook- 
shire survey  at  the  time  it  was  made,  it  was  too  late  to  make  objection  as 
to  that  tract  after  the  case  had  been  brought  to  the  District  Court.  The 
court  overruled  appellant's  exception,  and  its  ruling  is  assigned  as  error. 

It  may  be  conceded,  that  if  the  commissioner  who  awarded  the  dam- 
ages had  assessed  the  damage  to  each  tract  of  land  separately,  the  appel- 
lant should  not  have  been  permitted  after  an  appeal  to  the  court  to  so 
amend  his  pleading  as  to  bring  in  review  the  action  of  the  commissioners 
in  assessing  the  damages  to  the  ti*act  to  which  no  objection  was  originally 
filed.  But  here,  although  separate  proceedings  were  instituted  for  the 
condemnation  of  the  several  tracts,  it  appears  that  the  commissioners,  with- 
out objection  from  either  party,  heard  the  two  cases  together,  and  assessed 
the  damages  to  both  in  a  single  sum. 

We  are  of  opinion  therefore,  that  the  exception  that  was  originally  filed 
to  the  award,  although  it  named  only  one  tract,  was  in  effect  an  exception 
to  the  entire  assessment,  and  brought  the  whole  case,  as  consolidated,  be- 
fore the  court  for  review.  If  the  amount  awarded  was  not  sufficient  to 
cover  the  damage  to  the  Pease  survey  alone,  it  followed  that  it  was  not 
sufficient  to  cover  the  damage  to  both. 

The  appeal  from  the  award  as  to  both  tracts  being  before  the  court,  we 
think  it  was  not  error  to  permit  the  appellee  to  amend  his  objection  so  as 
to  make  it  more  specific,  and  to  enlarge  the  amount  of  damages  claimed. 
It  having  become  a  case  in  couii;,  we  see  no  reason  why  the  statute  which 
permits  pleadings  to  be  amended  should  not  apply  to  it. 

We  find  no  error  in  the  judgment,  and  it  is  afiSrmed. 

Affirmed, 

Delivered  June  17,  1892. 
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H.  Schleicher,  ADMiinsTRATOR,  et  al.  y.  J.  M.  Gatlin. 
No.  7302. 

1.  Adverse  PossesBion.— To  constitute  possession  of  land  adverse  under 
tiie  statute  of  limitations,  the  holding  must  be  against  the  claim  of  all  other  per- 
sons. Occupying  land  under  belief  that  it  was  vacant,  with  intent  to  obtain 
title  from  the  State,  is  not  adverse  possession.  It  is  not  necessary  that  the 
owner  be  known  in  case  of  occupancy  under  claim  of  ownership. 

2.  Acknowledgment  to  Deed.  —  A  certificate  of  acknowledgment  to  a 
deed  recited:  *' Personally  appeared  J.  T.  Bates,  tax  collector  of  said  county, 
to  me  well  known,  and  acknowledged,''  etc.  "J.  T.  Bates,  tax  collector  of 
Concho  County.*'  This  was  a  substantial  compliance  with  the  statute  in  the 
form  of  the  certificate. 

3.  Tax  Deed— Limitation.— A  tax  deed  is  ailmissible  in  evidence  to  sup- 
port the  plea  of  five  years  limitation,  as  well  as  of  claim  for  improvements  made 
in  good  faith,  without  proof  of  a  levy  of  the  tax  and  the  usual  prerequisites  to  a 
sale  for  the  taxes. 

4.  Tax  Deed  for  Several  Surveys  Sold  Together  Void.  —  A  tax 
deed  showing  on  its  face  that  the  sale  for  taxes  evidenced  by  it  was  made  of  sev- 
eral tracts  of  land  in  gross  is  void. 

5.  Tax  Deed  Void  on  ite  Face  will  not  Support  Limitation  of 
Five  Years.- A  tax  deed  void  on  its  face  is  not  a  deed  as  meant  by  the  statute 
of  limitation  of  five  yeai's. 

Appeal  from  CJoncho.     Tried  below  before  Hon.  J.  W.  Timmins.  ' 

Sidon  Harris,  for  appellants. — 1.  A  sale  for  taxes  for  several  surveys 
of  land  in  gross  is  void;  and  a  deed  showing  upon  its  face  such  a  sale  is 
void,  and  can  not  be  adduced  in  evidence  in  support  of  a  claim  for  im- 
provements,    Fant  v.  Branin,  5  Texas  Law  Rev.,  764. 

2.  Possession,  to  be  of  any  value  to  vest  a  right  or  bar  a  remedy,  must 
be  actual,  continuous,  visible,  notorious,  distinct,  and  hostile,  commenc- 
ing and  continuing  under  a  claim  of  right,  inconsistent  with  and  hostile 
to  the  claim  of  the  true  owner,  with  the  intention  on  the  part  of  the  pos- 
sessor to  claim  and  make  the  land  his  own.  Rev.  Stats.,  art.  3198;  Par- 
ker v.  Baines,  65  Texas,  609;  Bracken  v.  Jones,  63  Texas,  186;  Satter- 
white  v.  Rosser,  61  Texas,  171;  Chance  v.  Branch,  58  Texas,  493;  Word 
V.  Drouthett,  44  Texas,  369;  Chandler  v.  Rushing,  38  Texas,  595;  Sloan 
v.  Martin,  33  Texas,  418;  Wheeler  v.  Moody,  9  Texas,  377;  Tyler  on 
Eject.,  912;  Ang.  on  Lim.,  sees.  384,  385,  390,  399. 

Wuigate  &  Guion,  for  appellee. — I.  The  court  charged  fully  and  cor- 
rectly the  law  "  peculiarly  applicable  to  the  facts  and  circumstances  of  this 
case'*  &s  to  the  ten  years  statute  of  limitation,  the  definition  of  the  law 
conferring  such  relief,  and  in  the  definition  ot  adverse  possession;  and  did 
not  err  in  refusing  to  give  special  charge  asked  by  plaintiffs  on  the  ques- 
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tion  of  adverse  poBsession,  because  the  same  was  not  applicable  to  the  facts 
and  circumstances  of  this  case.  Pearson  v.  Boyd,  62  Texas,  544;  Gilles- 
pie V.  Jones,  26  Texas,  343;  Word  v.  Drouthett,  44  Texas,  869;  White- 
head V.  Foley,  28  Texas,  269;  Melton  v.  Turner,  38  Texas,  81;  Wheeler 
V.  Moody,  9  Texas,  376,  378;  Cunningham  v.  Frandtzen,  26  Texas,  34; 
Kinney  v.  Vinson,  32  Texas,  125. 

2.  One  who  enters  upon  the  land  of  another  without  right,  and  erects 
houses  and  opens  fields  thereon,  continuously  occupying  the  houses  and 
using  the  land  for  such  purposes  as  the  land  is  adapted  to,  is  a  trespasser; 
but  if  this  condition  of  afifairs  be  permitted  by  the  owner  to  continue  for 
a  period  of  ten  years,  without  interruption  by  suit  to  recover  the  land, 
this  trespasser — this  naked  trespasser — will,  under  the  law,  lose  that  char- 
acter and  become  the  owner  of  the  thing  possessed.  Craig  v.  Cartwright, 
65  Texas,  421. 

GARRETT,  Presiding  Judge,  Section  B. — This  is  an  action  of  trespass 
to  try  title,  brought  December  20,  1888,  by  G.  H.  Schleicher,  as  admin- 
istrator of  the  estate  of  Gustav  Schleicher,  deceased,  and  Albert  Dreiss, 
against  J.  M.  Gatlin,  to  recover  four  surveys  of  land  containing  160  acres 
each,  being  surveys  numbers  1843,  1844,  1845,  and  1846,  all  situated  in 
Concho  County,  and  patented  to  J.  Vogel.  The  defendant  disclaimed  as 
to  surveys  1844  and  1845,  and  as  to  surveys  1843  and  1846  he  pleaded 
not  guilty,  a  tax  title,  limitations  of  five  and  ten  yeai*s,  and  improve- 
ments in  ^ood  faith.  To  the  defendant's  pleas  the  plaintiffs  demurred 
generally  and  specially.  The  demurrers  were  overruled,  and  plaintiffs 
excepted.  Trial  was  had  before  a  jury  May  10,  1889,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  the  defendant  for  survey  number  1846 
upon  his  plea  of  ten  years  limitation. 

Appellants'  assignments  of  error,  with  respect  to  the  charge  of  the  court 
given  to  the  jury  upon  the  statute  of  limitations,  and  the  refusal  of  the 
instructions  thereon  requested  by  them,  and  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence,  present  the  question  as  to  the  legal  suflS- 
ciency  of  the  testimony  to  sustain  the  finding  of  the  jury  of  ten  years 
limitation  in  favor  of  the  defendant;  and  it  will  not  be  necessary  to  no- 
tice them  in  detail.  * 

It  is  contended  by  the  appellants,  that  the  defendant  entered  upon  the 
land  with  no  intention  to  claim  the  same  advei-sely,  and  that  his  posses- 
sion thereof  was  never  adverse  to  the  true  owner. 

In  support  of  his  plea  of  ten  years  limitation,  the  defendant  testified, 
that  he  moved  on  the  land  in  July,  1876;  that  he  was  moving  west  with 
some  stock,  looking  for  a  place  to  stop,  and  found  a  man  named  Gordon 
occupying  the  land,  who  told  him  that  it  was  vacant.  He  traded  Gordon 
a  bull  for  his  claim,  and  afterward  built  a  puncheon  house  on  the  survey 
1846.     He  had  lived  on  this  survey  continuously  ever  since  July,  1876, 
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and  had  made  other  improyements  thereon.  In  August,  1882,  he  bailt 
a  lumber  dwelling  house  worth  $1000  or  $1200;  also  a  rock  oorral  worth 
$200;  and  his  brother-in-law  built  in  the  same  year,  1882,  with  defend- 
ant's (permission,  a  house  worth  $250,  for  which  defendant  paid  him  in 
1884  $280.  Defendant  has  45  or  50  acres  of  land  enclosed.  It  was  all 
enclosed  in  1876,  and  about  35  acres  of  it  has  been  in  cultivation  ever 
since.  The  enclosure  includes  four  or  five  acres  of  survey  1843.  De- 
fendant  thought  the  land  was  vacant  until  1879,  when  he  was  informed 
that  the  plaintiffs  owned  it.  He  had  intended  to  pre-empt  the  land,  but 
did  not  know  where  to  go  to  file  on  it,  as  Concho  County  was  then  un- 
organized. No  taxes  were  ever  paid  on  the  land  by  him  until  1880,  when 
he  bought  it  at  tax  sale.  He  had  rendered  it  and  paid  the  taxes  on  it 
ever  since.  Four  or  five  years  before  the  trial  of  the  case  he  went  to  De 
Witt  County  to  see  Governor  Stockdale,  but  did  not  offer  to  buy  the 
land. 

In  behalf  of  the  plaintiffs,  one  Ratchford  testified,  that  he  had  once 
acted  as  agent  for  plaintiffs,  and  had  negotiated  with  defendant  to  sell 
him  the  land  in  controversy;  and  that  defendant  had  told  him,  before  the 
trial  of  the  case,  that  he  had  once  offered  Proctor,  who  was  plaintiff 
agent,  $1.25  per  acre  for  the  land,  and  had  also  once  offered  Governor 
4Stockdale,  the  husband  of  one  of  the  heii*s  of  Gustav  Schleicher,  deceased, 
$1.50  per  acre  for  the  land. 

Bierschwale  testified,  that  he  had  been  agent  for  plaintiffs  to  sell  the 
land  in  controversy,  and  had  seen  defendant  in  Mason  in  1885,  and  spoke 
about  selling  the  land  to  him;  that  defendant  said  he  was  not  able  to  buy 
the  land  then,  but  wanted  to  buy  it,  and  intended  to  buy  it  when  he  got 
able;  tliat  he  saw  defendant  again  in  about  six  months,  and  bad  a  conver- 
sation with  him  to  about  the  same  effect.  In  1888  lie  saw  defendant  at 
the  house  on  the  land,  and  the  latter  said  he  had  not  been  able  to  sell  any 
cattle,  and  had  no  money,  but  that  if  he  could  make  tlie  necessary  ar- 
rangements for  money  he  would  come  down  to  Mason  and  see  witness 
about  buying  the  land;  that  he  wanted  survey  1846  any  way.  This  wit- 
ness produced  a  letter  written  by  the  defendant  to  Holmes  <k  Bierschwale, 
dated  April  27,  1888,  in  which  he  stated  that  the  times  were  hard,  and 
that  the  price  asked  for  the  land  was  too  high,  but  that  he  would  go  down 
to  Mason  and  see  them  about  the  land  next  month. 

Defendant  said  he  did  not  remember  offering  to  buy  the  land  from 
plaintiffs,  and  had  never  proposed  nor  offered  to  buy  it  from  any  one; 
tliat  he  had  never  recognized  plaintiffs'  claim  to  the  land  in  controversy. 

Under  the  defendant's  own  statements,  his  holding  was  not  adverse 
until  1879,  for  he  believed  until  then  that  the  land  belonged  to  the  State. 
Mhoon  V.  Cain,  77  Texas.  317.  The  holding  must  be  against  the  ehiim 
of  all  other  pei*sons  to  be  adverse,  and,  as  held  in  Ci*aig  v.  Cartwright, 
65  Texas,  424,  such  holding  may  be  deemed  adverse  in  all  cases  in  which 
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oocapancy  and  exercise  of  ordinary  acts  of  ownership  are  shown,  unless 
the  holding  is  shown  to  have  been  in  subordination  to  the  title  of  the  real 
owner;  but  it  is  not  necessary  that  the  real  owner  should  be  known.  The 
defendant  failed  to  show  such  possession  as  would  give  him  title  under 
the  statute  of  ten  years  limitation. 

It  becomes  immaterial  whether  the  action  of  the  court  in  overruling 
the  plaintiffs'  demurrer  to  the  defendant's  plea  setting  up  the  ten  years 
statute  of  limitation  was  correct  or  otherwise,  as  he  failed  to  sustain  his 
plea. 

It  follows  from  the  foregoing  disposition  of  the  question  with  regard 
to  the  ten  years  limitation,  that  the  judgment  of  the  court  below  must 
be  reversed,  unless  it  can  be  sustained,  if  otherwise  correct,  under  the 
plea  of  five  years  limitation. 

Defendant  put  in  evidence  a  tax  deed  from  the  tax  collector  of  Concho 
County  to  him,  in  order  to  support  his  plea  of  improvements  made  in 
good  faitb,  and  of  the  five  years  statute  of  limitation.  No  evidence  was 
offered  in  connection  with  this  deed  to  show  a  levy  of  taxes  and  other 
prerequisites  to  title  under  a  tax  deed,  and  it  was  admitted,  over  the  ob- 
jection of  plaintiffs  on  grounds  relied  on  in  their  brief,  as  follows:  (1) 
The  deed  was  void  on  its  face,  because  it  showed  that  four  separate  and 
distinct  surveys  had  been  sold  as  the  property  of  unknown  owners  for  an 
aggregate  tax  of  $6.40,  without  designating  what  amount  of  tax  was  due 
by  each  unknown  owner,  or  on  each  survey.  (2)  It  was  not  shown  that 
the  prerequisites  of  a  sale  had  been  complied  with.  (3)  The  deed  was 
not  proi>erly  acknowledged  for  record. 

The  certificate  of  acknowledgement,  instead  of  reciting  that  the  grantor 
was  known  to  the  officer  taking  the  acknowledgment  to  be  the  person  who 
executed  the  deed,  recited,  "  Personally  appeared  J.  T.  Bates,  tax  collector 
of  said  county,  to  me  well  known,  and  acknowledged,"  etc.  The  deed 
was  signed  ''J.  T.  Bates,  tax  collector  of  Concho  County."  This  was  a 
substantial  compliance  with  the  statute.  Rev.  Stats.,  arts.  4309,  4312; 
Schramm  v.  Gentry,  63  Texas,  583;  Salmon  v.  Huff,  80  Texas,  136. 

A  tax  deed  is  admissible  in  evidence  to  support  the  plea  of  five  years 
limitation  as  well  as  of  improvements  made  in  good  faith,  without  proof 
of  a  levy  of  the  tax  and  the  usual  prerequisites  to  a  sale  for  the  taxes. 
Fowler  v.  Simpson,  79  Texas,  618;  SeemuUer  v.  Tliornton,  77  Texas,  158; 
House  v.  Stone,  64  Texas,  683. 

An  inspection  of  the  tax  deed  admitted  in  evidence  will  show  that  the 
four  surveys  for  which  plaintiffs  brought  this  suit,  and  as  to  two  of  which 
the  defendant  has  set  up  title  under  the  five  years  statute  of  limitation, 
having  disclaimed  as  to  the  others,  were  sold  as  one  tract,  or  in  gross,  as 
the  property  of  unknown  owners,  and  that  all  were  bought  by  the  de- 
fendant for  the  sum  of  $16.40.  A  deed  showing  on  its  face  that  the  sale 
Vol.LXXXV.Sup.— 18 
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for  taxes  was  made  of  sevei-al  tracts  of  land  in  gross  is  void.  Fant  v. 
Branin  (Sup.  Ct.  Texas),  5  Texas  Law  Rev.,  764.  The  question  arises 
whether  or  not  a  tax  deed  void  on  its  face,  but  purporting  to  convey  the 
land,  is  a  deed  within  the  meaning  of  the  five  years  statute  of  limitation. 
A  void  deed  duly  registered  is  a  sufficient  memorandum  of  title  under  the 
ten  years  statute  to  fix  the  boundaries  of  the  possessor's  claim  ( Woflford  v. 
McKinna,  23  Texas,  36);  but  in  such  case  it  is  considered  a  memorandum 
of  title  other  than  a  deed. 

We  find  the  expression  in  some  of  the  cases,  that  a  tax  deed  not  void 
on  its  face  will  support  the  plea  of  five  years  statute  of  limitation;  but  an 
examination  of  the  cases  will  show  that  wherever  this  has  been  held,  the 
deed  was  void  for  the  want  of  a  sufficient  description  of  the  land. 

In  Fry  v.  Baker,  59  Texas,  405,  the  deed  of  a  married  woman,  it  not 
appearing  on  the  face  of  the  deed  but  that  she  was  a  feme  sole,  was  deemed 
sufficient  to  support  the  plea.  In  the  discussion  of  the  question  the  court 
said:  ''  However,  the  rule  is  well  established,  that  a  conveyance  void  on 
its  face  is  not  a  deed  in  contemplation  of  the  statute,  and  will  not  support 
the  defense  of  five  years  limitation."  A  deed  void  for  uncertainty  of 
description  must  necessarily  be  held  insufficient  to  support  the  plea,  be- 
cause, as  was  said  in  Kilpatrick  v.  Sisneros,  23  Texas,  136,  "  the  object 
of  the  statute  in  prescribing  registry  of  the  deed  as  necessary  to  enable 
the  possessor  to  avail  himself  of  the  five  years  limitation,  is  to  give  no- 
tice to  the  owner  that  the  defendant  in  possession  is  claiming  under  the 
deed,  and  if  there  is  such  falsit}',  or  uncertainty  of  description,  as  that 
it  will  not  answer  the  purpose  intended,  it  can  not  be  considered  a  deed 
duly  registered,  within  the  meaning  of  the  statute." 

But  in  order  to  comply  with  the  statute  there  must  not  only  be  a  suf- 
ficient description  of  the  land,  so  as  to  enable  the  owner  to  know  that  it 
is  the  land  claimed,  but  the  possession  must  be  under  a  deed — not  some 
memorandum  of  a  title  other  than  a  deed.  "The  statute  intends  an  in- 
strument which  is  really  and  in  fact  a  deed,  possessing  all  the  essential 
legal  requisites  to  constitute  it  such  in  law;  *  *  *  an  instrument,  by 
its  own  terms,  or  with  such  aid  as  the  law  requires,  assuming  and  pur- 
porting to  operate  as  a  conveyance;  not  that  it  shall  proceed  from  a  party 
having  title,  or  must  actually  convey  title  to  land,  but  it  must  have 
all  the  constituent  parts,  tested  by  itself,  of  a  good  and  perfect  deed.'* 
Wofford  V.  McKinna,  23  Texas,  43.  And  it  "  must  be  such  as  would  vest 
the  right  of  possession  in  the  party  claiming  under  it.  The  bar  of  the 
statute  will  not  be  prevented  because  the  deed  is  inoperative  by  reason  of 
extraneous  circumstances."  Bombarger  v.  Morrow,  61  Texas,  419. 
Tested  by  itself,  the  tax  deed  relied  on  by  the  defendant  in  this  case 
shows  that  the  title  did  not  pass,  because  there  was  no  such  sale  of  the 
land  as  was  authorized  by  law.     There  is  no  necessity  of  resorting  to  ex» 
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traneous  circamstances  to  show  that  the  deed  is  void.  Its  own  recitals 
show  that,  and  no  recovery  of  the  land  could  be  had  in  a  suit  based 
thereon.  A  void  instrument  will  not  support  color  of  title  under  the  stat- 
ute of  three  years  limitation.  Green  v.  Hugo,  81  Texas,  452.  The  re- 
quirements are  more  rigid  under  the  five  years  statute,  because  the  chain 
of  title  is  dispensed  with;  and  possession  and  other  incidents  of  owner- 
ship, including  a  deed,  are  made  necessary.  Mitchell  v.  Burdett,  22  Texas, 
633.  The  deed  is  required  because  it  should  be  a  deed;  a  solemn  act 
purporting  to  convey  the  title  to  the  person  in  possession,  and  upon  its 
face  conveying  the  title.  It  is  not  required  in  order  to  furnish  construct- 
ive possession  to  boundaries  when  all  the  land  claimed  is  not  actually 
occupied,  for  in  that  case  the  language  of  the  statute  would  have  been 
the  same  as  it  is  in  the  case  of  ten  yeai-s  limitation.  There  was  some 
reason  for  the  use  of  the  word  '*deed,"  instead  of  the  words  employed 
in  the  other  articles  of  the  statute. 

We  should  not  be  misled  by  the  phrase  '*  color  of  title,"  as  it  is  used 
in  the  construction  of  the  statutes  of  other  States,  because  it  is  used  in  a 
different  sense  from  that  defined  in  our  statute.  A  claim  under  "  color 
of  title/*  in  its  general  sense,  is  such  as  to  give  constructive  possession 
to  the  boundaiies  claimed  where  there  is  no  actual  ix)Ssession  of  all  the 
land,  as  under  our  ten  years  statute.  When  a  person  enters  upon  land 
without  any  deed  or  color  of  title,  he  is  a  naked  possessor,  and  his  posses- 
sion is  restricted  to  the  land  actually  occupied  by  him;  but  when  he  goes 
into  possession  under  "color  of  title,"  as  generally  undei-stood,  it  gives 
constructive  possession  to  the  boundaries  defined  in  the  instrument  under 
which  he  holds;  and  many  of  the  authorities  from  other  States  agree  with 
our  own  in  holding  that  such  instrument  need  not  be  valid  as  a  convey- 
ance on  its  face.  Charle  v.  Saflfold,  13  Texas,  113;  Wood  on  Lim.,  see. 
259,  and  notes.  Our  five  years  statute  evidently  bases  the  claim  upon  a 
deed,  and  the  extension  by  constructive  possession  to  the  boundaries  de- 
fined in  the  deed  is  incidental  thereto.  The  writing  must  be  upon  its 
face  a  deed.  If,  upon  applying  the  rules  of  law,  it  appears  on  its  face 
void,  then  it  is  not  a  deed,  but  a  mere  memorandum  or  other  writing. 

We  are  of  the  opinion  that  the  tax  deed  was  not  admissible  in  evidence 
in  8up|K)rt  of  the  defendant's  plea  of  five  years  statute  of  limitations;  but 
it  was  admissible  in  support  of  his  plea  of  improvements  in  good  faith,  as 
the  question  of  whether  or  not  the  defendant  might  be  a  possessor  in  good 
faith  is  one  tliat  should  be  left  to  the  jury,  under  proper  instructions  from 
the  court;  for  it  has  been  held  that  one  in  possession  under  a  void  tax  deed 
may  be  a  possessor  in  good  faith.  House  v.  Stone,  64  Texas,  683;  Berry 
V.  Donley,  26  Texas,  737;  Hill  v.  Spear,  48  Texas,  583. 

It  is  not  necessary  to  notice  the  remaining  question  presented  by  the 
appellants  in  their  brief. 
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We  conclude  that  the  judgment  of  the  court  below  should  be  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 
Adopted  June  21,  1892. 

STAYTON,  Chief  Justice,  dissenting. — ^For  the  purposes  of  this  case, 
let  it  be  conceded  tliat  it  appears  from  the  tax  deed  that  the  tax  collector 
sold  in  gross  four  tracts  of  land,  assessed  to  unknown  owners,  for  the 
taxes  due  on  all  of  them;  does  it  follow  from  this  that  the  tax  deed  was 
void,  in  such  sense  as  to  deprive  it  of  the  character  of  a  deed,  as  the  word 
is  used  in  the  statute  prescribing  the  right  of  a  person  who  holds  lands 
for  the  period  of  five  years  with  the  payment  of  taxes  "  under  a  deed  or 
deeds  duly  registered  ?  " 

"  The  object  of  the  statute,  in  prescribing  the  registry  of  the  deed  as 
necessary  to  enable  the  possessor  to  avail  himself  of  the  five  years  limita- 
tion, is  to  give  notice  to  the  owner  that  the  defendant  is  claiming  under 
the  deed."     Kilpatrick  v.  Sisneros,  23  Texas,  136. 

This  purpose  is  manifest,  and  ought  to  be  kept  steadily  in  view  in  every 
inquiry  as  to  the  sufldciency  of  a  paper  to  constitute  what,  within  the 
meaning  of  the  statute,  is  a  deed. 

It  has  been  repeatedly  held,  that  a  paper  which  does  not  contain  a  suffi- 
cient description  of  the  land,  when  aided  by  such  extrinsic  evidence  as 
is  admissible  for  that  purpose  as  will  identify  it,  is  not  sufficient  to  sus- 
tain five  years  limitation;  but  the  reason  of  this  is,  that  such  a  paper  does 
not  purport  to  convey  any  particular  land — does  not  purport  to  convey 
any  land  at  all — ^and  hence  when  registered  can  not  give  notice  of  adverse 
claim  to  any  particular  land,  or  to  any  land. 

The  purpose  of  the  statute  is  to  require  notice  of  adverse  claim  to  the 
particular  land  to  be  given  in  the  manner  prescribed;  but  deeds  have  been 
held  sufficient  to  do  this  when  the  description  was  very  general,  as  in  the 
case  of  Cantagrel  v.  Von  Lupin,  58  Texas,  578,  where  the  description  was, 
all  the  lands  of  the  grantor  situated  in  the  county  named. 

That  description  had  to  be  aided  by  other  registered  deeds,  but  was 
held  sufficient. 

The  difficulty  in  this  case  does  not  arise  from  any  want  of  full  and  ac- 
curate description  of  the  land  the  tax  collector's  deed  purports  to  convey, 
but  goes  to  the  question  of  his  lawful  power  to  sell  the  land  as  he  did, 
and  to  convey  four  tracts  by  one  deed. 

The  question  of  power  to  sell  and  convey  will  necessarily  enter  into 
every  Inquiry  as  to  the  title  or  right-bearing  capacity  of  a  deed;  for  un- 
less the  person  executing  it  has  power  to  convey,  title  can  not  pass  by 
his  deed. 

Is  a  writing,  executed  as  the  law  recjuires  conveyances  of  land  to  be, 
which  upon  its  face  purports  to  convey  land  therein  described,  any  less 
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a  deed,  within  the  meanings  of  the  statute,  because  executed  by  a  person 
not  having  power  or  right  to  convey,  than  would  it  be  if  the  person  had 
full  power  legally  to  execute  it  ? 

A  deed  executed  by  a  person  having  neither  power  nor  right  to  convey 
land  it  purports  to  convey  will  support  the  statute,  the  other  necessary 
facts  existing.  WofPord  v.  McKinna,  23  Texas,  43;  Flanagan  v.  Boggess, 
46  Texas,  335;  Hunton  v.  Nichols,  55  Texas,  230. 

Does  the  fact  that  a  deed  may,  upon  its  face,  develop  a  defect,  either 
in  the  power  of  its  maker  or  in  his  right  to  convey,  make  it,  when  placed 
on  record,  less  effective  notice  of  an  adverse  claim  than  would  it  be  if  no 
such  defect  appeared  ? 

Such  a  defect  may  defeat  the  operation  of  the  conveyance  as  a  vehicle 
for  the  transmission  of  right,  and  may  show  that  a  person  well  informed 
in  the  law  would  not  assert  claim  under  it,  but  can  not  deprive  the  paper 
of  the  character  of  a  deed,  nor  divest  it,  when  recorded,  of  its  capacity 
to  give  notice  of  adverse  claim. 

What  is  a  deed,  within  the  meaning  of  the  statute  ?  The  books  tell  us 
that  "  a  deed  is  a  writing  sealed  and  delivered  by  the  parties;"  but  under 
the  statutes  of  this  State  the  sealing  is  unnecessary  in  most  cases. 

It  was  correctly  said,  in  Wofford  v.  McKinna,  that  by  the  word  '*  deed  " 
"  the  statute  intends  an  instrument  which  is  really  and  in  fact  a  deed, 
possessing  all  the  essential  legal  requisites  to  constitute  it  such  in  law. 
As  is  very  well  expressed  in  brief  of  counsel,  it  must  be  an  instrument, 
by  its  own  terms,  or  with  such  aid  as  the  law  requires,  assuming  and  pur- 
porting to  operate  as  a  conveyance;  not  that  it  shall  proceed  from  a  party 
having  title,  or  must  actually  convey  title  to  the  land;  but  it  must  have 
all  the  constituent  parts,  tested  by  itself,  of  a  good  and  perfect  deed." 

The  instrument  in  question  was  in  writing,  signed  by  its  maker,  and 
by  him  properly  acknowledged;  it  names  the  gmntee,  and  assumes  to 
convey  to  him  the  land  in  it  described;  it  has  all  the  constituent  parts, 
tested  by  itself,  of  a  good  and  perfect  deed,  and  was  delivered,  and  I  see 
not  the  slightest  reason  to  doubt  that,  within  the  meaning  of  the  statute, 
it  is  a  deed. 

In  Flanagan  v.  Boggess  the  sole  purpose  of  the  registered  deed  is  again 
asserted,  and  after  referring  to  preceding  cases,  the  opinion  declares,  that 
"  those  cases  go  no  further  than  to  hold  such  deeds  not  to  be  deeds  duly 
registered  under  the  statute,  when  there  is  on  their  face  such  uncertainty 
of  description,  or  such  contradictory  description,  that  they  do  not  serve 
to  designate  the  land  conveyed.  Where  a  tax  deed  gives  what  on  its  face 
appears  to  be  a  sufficient  description  of  the  land  conveyed,  and  there  is 
no  evidence  developing  any  latent  uncertainty,  those  cases  do  not  decide 
that  such  a  deed  does  not  satisfy  the  statute.' ' 

No  case  can  be  found  in  this  State  in  which  it  has  been  held,  that  a 
deed  void  for  other  cause  than  want  of  sufficient  description  would  not 
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support  limitation  based  on  adverse  possession  for  five  years,  the  other 
statutory  requisites  being  shown.  A  broad  statement  of  sach  a  rule  was 
made  in  Fry  v.  Baker,  but  the  eases  cited  in  support  of  it  were  cases  in 
which  the  deeds  were  held  void  for  want  of  sufficient  description  of  the 
land  intended  to  be  conveyed. 

Bombarger  v.  Morrow  was  a  case  in  which  a  person  conveying  a  tract 
of  land  reserved  a  life-estate  to  himself,  and  by  reason  of  his  possession 
under  this  reservation,  the  remainderman  sought  to  avail  himself  of  the 
statute  on  the  deed  executed  to  himself,  without  showing  that  his  grantor 
held  under  a  registered  deed;  and  the  expressions  in  the  opinion  must  be 
considered  in  the  light  of  the  facts  before  the  court.  Giving  full  effect 
to  the  deed  in  that  case,  the  possession  could  not  be  referred  to  it. 

In  Parker  v.  Bains,  59  Texas,  15,  a  party  set  up  limitation  of  five 
yeai-s,  basing  his  right,  so  far  as  paper  title  went,  on  a  grant  made  after 
the  closing  of  the  Land  Offices  in  1835.  Such  grants  were  void,  and 
bore  evidence  of  their  invalidity  on  their  faces;  and  while  it  was  held, 
in  accordance  with  a  long  line  of  decisions,  tliat  such  a  title  would  not 
sustain  limitation  based  on  three  years  adverse  possession,  the  intimation  * 
was  that  the  title  would  sustain  the  plea  of  five  years  if  the  other  neces- 
sary facts  were  proved,  but  they  were  wanting. 

In  Wood  V.  Welder,  42  Texas,  396,  that  a  grant,  not  to  a  colonist, 
within  the  littoral  leagues,  made  after  the  year  1824,  and  not  showing 
the  consent  of  the  executive  of  the  Mexican  nation,  would  sustain  five 
ye&YS  limitation,  if  the  testimonio  was  duly  recorded,  was  not  questioned; 
but  in  such  a  case  it  might  be  held  that  as  consent  to  the  grant  might  be 
shown  otherwise  than  in  the  gi*ant  itself,  this  class  of  cases  would  not  bear 
directly  on  the  question  involved  in  this  case. 

To  make  the  question  of  power  to  execute  a  paper  having  all  the  forms 
and  requisites  of  a  deed,  whether  this  api)eai's  in  the  deed  or  by  extrinsic 
evidence,  an  inquiry  in  determining  whether  a  paper  is  a  deed,  seems  to 
me  wholly  inadmissible,,  under  a  statute  in  which  the  existence  of  a  deed 
and  its  record  is  only  necessary  in  order  to  give  to  the  real  owner  notice 
of  adverse  claim;  and  I  do  not  concur  in  so  much  of  the  opinion  in  this 
case  as  holds  that  the  tax  deed,  with  the  other  necessary  facts,  would  not 
support  limitation  based  on  five  years  adverse  possession.  The  statute 
evidences  the  opinion  of  the  Legislature  that  a  forged  instrument  may 
be,  within  the  meaning  of  the  statute,  a  deed,  but  expressly  denies  the 
benefits  of  this  particular  law  of  limitation  to  such  persons  as  hold  under 
them. 
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Texas  <fe  Pacific  Railway  Company  v.  Vic  Bloom* 
No.  7243. 

1.  Case  Adhered  to.— Railway  v.  Johnson,  76  Texas,  421,  adhered  to,  touch- 
ing liability  of  railway  company  for  negligent  injury  inflicted  upon  a  passenger 
while  the  railway  was  operated  by  a  receiver. 

2.  Removal  of  Causes  to  United  States  Courts— Practice.— The 
petition  for  removal  of  a  cause  from  the  State  to  the  United  States  court  should 
be  presented  to  the  State  court  and  the  opportunity  given  to  that  court  to  act. 
Presentation  to  the  clerk  of  the  court,  or  to  the  judge  out  of  term  time,  is  not 
sufficient. 

3.  Petition  and  Bond  for  Removal.— Petition  for  removal,  with  bond, 
was  filed  in  the  State  court  before  the  defendant  was  requiretl  to  answer,  and 
before  answer.  At  a  subsequent  day  of  the  term,  before  any  other  action  was 
had  in  the  case,  answer  in  the  interval  having  been  filed,  the  application  was 
called  to  the  attention  of  the  court.  Such  presenting,  etc.,  was  a  compliance 
with  the  law  requiring  that  the  petition,  etc.,  be  presented  before  filing  answer. 

4.  Insufficient  Allefirations  for  Removal.  —  Plaintiff  sued  Brown  as 
receiver  and  the  appellant  for  damages  for  injuries  suffered  from  negligence  of 
oi)erative8  of  the  road  while  operated  by  the  receiver.  The  residence  of  Brown 
was  alleged  in  the  petition  to  be  in  Dallas  County,  Texas.  An  application  by 
Brown  to  remove  the  case  to  the  United  States  Circuit  Court  on  grounds  of  his 
residence,  alleged  to  be  In  Tennessee,  was  insiiflicient.  His  residence  in  Texas 
at  the  time  of  the  injury  was  not  negatived. 

5.  Ground  for  Removal  by  Texas  &  Pacific  Railway  Company. 
The  alleged  cause  of  action  was  personal  injury  to  plaintiff  from  negligence  by 
operatives  of  the  road  while  in  hands  of  the  receiver.  It  was  alleged  in  the  pe- 
tition that  the  receiver  had  been  discharged  before  suit.  The  railway  company 
filed  its  separate  application  for  removal  of  the  cause  to  the  United  States  Cir- 
cuit Court,  regular  in  form.    HeM: 

1.  Whatever  liability  there  was  on  Brown  was  official,  and  ended  with  his 
discharge  as  receiver. 

2.  No  ground  for  personal  action  against  Brown  having  been  alleged,  the  ' 
right  of  tlie  appellant  railway  company,  a  corporation  organized  under  an  act 
of  Congress,  to  remove  the  cause  could  not  be  affected  by  the  fact  that  Brown 
had  been  made  a  party,  or  that  he  had  not  joined  in  the  application,  or  had 
made  an  imperfect  application  in  his  own  behalf  for  removal. 

3.  The  refusal  to  grant  the  motion  for  removal  was  error,  and  ground  for  re« 
versal. 

Appeal  from  Lamar.     Tried  below  before  Hon.  E.  D.  McClellan. 

R.  C.  Foster  and  A.  E,  Wilkenson^  for  appellant.  —  1.  On  liability  of 
the  railway  company  for  damages  which  accrued  while  the  road  was  op- 
erated by  a  receiver:  Brown  v.  Brown,  71  Texas,  355;  Dillingham  v. 
Russell,  73  Texas,  60;  Ryan  v.  Hays,  62  Texas,  47;  Hicks  v.  Railway, 
62  Texas,  40;  Edwards  v.  Norton,  55  Texas,  409;  Trust  Co.  v.  Railway, 
7  Fed.  Rep.,  537;  Davis  v.  Duncan,  19  Fed.  Rep.,  477;  Railway  v.  Davis, 
62  Miss.,  272;  Godfrey  v.  Railway,  37  Am.  and  Eng.  Ry.  Cases,  10. 
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Liabilities  incuiTed  by  receivers  of  railways:  G.  W.  McCrary  in  Am, 
Law  Rev.,  Nov.  and  Dec.,  1883,  pp.  847,  848;  Barton  v.  Barbour,  104  U. 
S.,  136;  Wiswall  v.  Sampson,  14  How.,  52;  Williams  v.  Gibbes,  17  How., 
254;  Gelston  v.  Hoyt,  3  Wheat  ,312;  Railway  v.  Vinet,  10  Sup.  Ct. 
Rep.,  155;  Freeman  v.  Howe,  24  How.,  450;  Taylor  v.  Carryl,  20  How., 
583;  Sutherland  v.  Ship  Can.  Co.,  1  Cent.  Law  Jour.,  127;  Skinner  v. 
Maxwell,  68  N.  C,  400;  High  on  Rec,  sec.  141. 

2.  The  court  erred  in  overruling  the  applications  of  this  defendant 
and  of  its  codefendant  John  C.  Brown,  to  remove  this  cause  into  the  Cir- 
cuit Court  of  the  United  States,  and  in  proceeding  further  in  said  cause 
after  the  Uling  of  the  petitions  and  bonds  of  said  defendants  for  such  re- 
moval.    Act  Cong.  March  3,  1887,  amending  Removal  Act  of  1875. 

As  to  right  of  Texas  <fe  Paciflc  Railway  Company  to  remove:  Pac.  Ry. 
Rem.  Cases,  115  U.  S.,  1. 

As  to  right  of  receiver  to  remove  if  a  citizen  of  another  State:  Davies 
V.  Lathrop,  12  Fed.  Rep.,  353;  Coal  Co.  v.  Blatchford,  11  Wall.,  172; 
Rice  V.  Houston,  13  Wall.,  66;  Knapp  v.  Railway,  20  Wall.,  124;  Far- 
low  V.  Lea,  C.  L.  B.,  329;  Fields*  Fed.  Ct.,  119;  Foster's  Jud.  Acts,  11. 

The  controvei*sy  was  separable:  Beutel  v.  Railway,  12  Fed.  Rep.,  50; 
Nelson  v.  Hennessey,  33  Fed.  Rep.,  113;  Vinal  v.  Const.  Co.,  34  Fed. 
Rep.,  228;  City  of  Galesburg  v.  Water  Co.,  27  Fed.  Rep.,  321;  Judah 
V.  Wire  Co.,  32  Fed.  Rep.,  571. 

Dudley  &  Moore^  for  appellee.  —  1.  The  appellee  having  brought  her 
suit  against  both  the  receiver  and  the  railway  company  for  damages  for 
injuries  received  on  account  of  the  negligence  of  both,  there  is  no  separ- 
able controversy,  and  the  cause  was  not  removable.  Pirie  v.  Tvedt, 
.  115  U.  S.,  41;  Hax  v.  Caspar,  31  Fed.  Rep.,  499;  Little  v.  Stiles,  118  U. 
S.,  596;  Mining  Co.  v.  Canal  Co.,  118  U.  S.,  264. 

2.  Under  the  act  of  Congress  of  March  3, 1887,  all  the  defendants  must 
join  in  the  petition  to  remove.  Acts  of  Cong.  1886,  1887,  sec.  2,  p.  553; 
Tel.  Co.  V.  Brown,  32  Fed.  Rep.,  337;  Dill,  on  Rem.  of  Causes,  5  ed.,95. 

3.  Under  the  said  act  of  Congress  of  March  3,  1887,  a  receiver  is  sub- 
ject to  the  laws  of  the  State  where  the  property  is  situated,  and  may  be 
sued  with  reference  to  his  acts  in  any  court  in  the  said  State  having  juris- 
diction ;  and  under  the  laws  of  Texas  a  receiver  of  property  within  the 
State  of  Texas  has  to  be  a  citizen  thereof,  and  a  suit  against  a  receiver  of 
a  railway  company  may  be  brought  in  any  county  through  or  into  which 
the  road  is  constructed.  Acts  of  Cong.  1886,  1887,  sees.  2,  3,  p.  554; 
Acts  20th  Leg.,  pp.  120,  121. 

4.  This  case  was  not  removable  on  the  ground  of  its  being  against  a 
Federal  corporation,  because  a  Federal  corporation  was  not  the  sole  de- 
fendant, and  the  receiver  did  not  asi<  a  removal  on  that  ground,  nor  did 
he  join  with  the  corporation  in  its  application  for  removal.     Bi*own  v. 
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6*7,  76  Texas,  444;  Act  Cong.,  sopra;  Hazard  v.  Dnrant,  9  R.  I.,  602- 
609;  Mayor  V.  Steamboat  Co. ,  21  Fed.  Rep.,  593;  Dill,  on  Rem.  of  Causes, 
4  ed.,  eh.  8,  sec.  31a;  Desty's  Fed.  Proc.,  p.  874;  Stone  v.  South  Caro- 
lina, 117  U.  S.,  430. 

5.  Under  the  Act  of  March  3,  1887,  the  defendant  or  defendants  are 
required  to  file  petition  and  bond  at  the  time,  or  at  any  time  before,  they 
are  required  by  the  laws  of  the  State  or  the  rules  of  the  court  to  answer 
or  plead.  The  language  used  in  this  act  is  the  same  as  is  used  in  the 
twelfth  section  of  the  Judiciary  Act  (Rev.  Stats.  U.  S.,  sec.  639),  under 
which  the  courts  uniformly  held  that  if  the  defendant  demurred  or 
answered  he  waived  his  right  to  removal.  Amy  v.  Manning,  ION.  E. 
Rep.,  737;  Wolf  v.  Chisholm,  30  Fed.  Rep.,  881;  Dwyer  v.  Peshall,  32 
Fed.  Rep.,  497;  West  v.  Aurora  City,  6  Wall.,  139;  Sweeny  v.  Coffin,  1 
Dill.,  73;  Webster  v.  Crothers,  1  Dill.,  301;  Johnson  v.  Morrell,  1 
Woolw.,  390;  McBranty  v.  Usher,  1  Dill.,  367;  Savings  Bank  v.  Benton, 
Mete  (Ky.),  240;  Dill. on  Rem.  of  Causes,  sec.  13;  Railway  v.  Railway, 
29  Fed.  Rep.,  337;  Dill,  on  Rem.  of  Causes,  4  ed.,  ch.  15,  sec.  58. 

6.  This  case  was  not  removable  on  the  git>und  of  its  being  a  Federal 
corporation.  Bixy  v.  Crouse,  8  Blatcli.,  73;  New  York  v.  Steamboat 
Co.,  21  Fed.  Rep.,  593;  Dill,  on  Rem.  of  Causes,  5  ed.,  sec.  80;  Fletcher 
V.  Hamlet,  116  U.  S.,  408. 

7.  The  defendant,  by  filing  his  answer,  waived  his  right  to  remove. 
Railway  v.  Doughtry,  138  U.  S  ,  298;  Dill,  on  Rem.  of  Causes,  5  ed., 
sec.  108. 

8.  The  filing  of  the  petition  and  bond  for  removal  without  presenting 
same  to  the  court  did  not  oust  the  State  court  of  jurisdiction.  The  State 
court  had  a  right  to  act  on  them.  Shedd  v.  Fuller,  36  Fed.  Rep.,  609; 
Roberts  v.  Railway,  45  Fed.  Rep.,  433;  Benefit  Assn.  v.  Williams,  47  Fed. 
Rep.,  533. 

GARRETT,  Presiding  Judge,  Section  B, — This  suit  was  brought  in 
the  District  Court  of  Lamar  County,  January  2,  1889,  "against  both  the 
Texfcs  <fe  Pacific  Railway  Company  and  John  C.  Brown  as  the  receiver  of 
said  company,  to  recover  damages  for  pei-sonal  injuries  received  by  the 
plaintiff  on  August  27,  1888,  in  the  wreck  of  a  train  on  a  branch  of  the 
defendant  company's  railroad  near  Paris.  PlainiiflP  was  a  paj^senger  on 
the  train. 

Her  petition  alleged,  that  at  the  time  of  the  injuries  the  road  of  said 
company  was  being  operated  by  said  Brown  as  receiver,  appointed  by  the 
United  States  Circuit  Court  of  the  Eastern  District  of  Louismna.  That 
the  receiver  was  discharged  October  31,  1888,  but  at  the  time  plaintiff 
was  injured  he  was  operating  the  road  for  the  exclusive  benefit  of  said 
railway  company;  that  by  the  order  discharging  the  receiver  lie  was  di- 
rected to  turn  over  to  the  company  all  its  property  and  effects  in  his 
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hands,  and  that  they  were  so  turned  over,  to  be  reoetTed  and  held  by  the 
company,  subject  to  all  daiiiis  agamet  the  receiver  which  might  be  pre- 
flented  or  on  which  suit  might  be  commenced  by  February,  1889.  A 
copy  of  this  order  was  attached  as  an  exhibit  and  made  a  part  of  the  pe- 
tition. Plaintiff  alleged  negligence,  consisting  in  defective  track  and 
fast  running,  as  the  cause  of  the  wreck,  and  laid  her  damages  at  125,000. 

On  April  5,  1889,  both  the  defendants  filed,  together  with  their  an- 
swers, applications  for  removal  of  the  cause  to  the  United  States  Circait 
Court — the  defendant  company  on  the  ground  of  being  a  Federal  corpo- 
ration, having  a  defense  arising  under  the  laws  of  the  United  States  by 
which  it  was  incorporated,  and  the  receiver  on  the  ground  of  being  a  citi- 
zen of  Tennessee,  the  plaintiff  being  a  citizen  of  Texas. 

The  applications  for  removal  were  overruled  on  April  18,  1889,  and 
defendants  excepted  thereto. 

The  answer  of  the  Texas  cfe  Pacific  Railway  Company  was  by  general 
and  special  demurrers,  general  denial,  and  plea  of  contributory  negli- 
gence on  the  part  of  plaintiff,  in  standing  on  the  platform  while'the  train 
was  in  motion,  in  violation  of  the  rules  for  government  of  passengers, 
notice  of  which  was  ])osted  on  the  door  of  car.  Also,  that  the  road  was 
then  being  operated  by  the  receiver,  and  that  defendant  was  discharged 
from  liability  for  claims  against  its  property  growing  out  of  the  opera- 
tion of  the  road  by  the  receiver  by  the  terms  of  the  order  of  tlie  United 
States  Circuit  Court  under  which  it  received  back  said  property. 

Plaintiff  replied  to  this  answer  by  a  supplemental  i)etition,  filed  October 
16,  1889,  containing  a  general  deraun-er,  and  a  plea  alleging  the  death 
of  John  C.  Brown,  defendant,  since  the  institution  of  the  suit,  and  the 
absence  of  any  bondsman  or  personal  representative  in  the  State;  and  the 
betterments  of  defendant's  proi>erty  made  by  the  receiver  out  of  the  cur- 
rent earnings  of  the  road  while  it  was  in  his  control,  whereby  it  was 
alleged  tliat  plaintiff's  claim  became  a  charge  upon  said  property  in  the 
hands  of  defendant  company. 

Defendant  company  replied  to  this  plea,  on  the  same  day,  by  a  supple- 
mental answer  in  the  nature  of  a  general  demurrer. 

October  17,  1889,  both  parties  suggested  the  death  of  John  C.  Brown, 
and  on  the  same  day  the  demurrers  of  defendant  company  to  plaintiff's 
original  and  supplemental  petitions  were  overruled,  and  exceptions  i*e- 
servcd  by  defendant. 

Thereui)on  the  case  was  tried  by  a  jury,  and  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  against  defendant  company  for  $6000  and 
costs  of  suit,  on  October  17,  1889,  the  case  being  discontinued  as  to  de- 
fendant Brown  on  the  suggestion  of  his  death. 

Motion  for  a  new  trial  was  filed  and  overruled,  and  the  case  is  proi>erly 
before  the  Supreme  Court  on  appeal. 

The  question  of  the  liability  of  the  railway  company  for  tlie  injuries 
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sustained  by  the  appellee  while  its  road  was  in  the  hands  of  the  reoeiver 
has  been  decided  adversely  to  the  appellant  in  the  case  of  Texas  &  Pacific 
Railway  Company  v.  Johnson,  76  Texas,  421,  which  has  been  followed 
since  in  several  cases.  But  it  is  due  counsel  for  appellant  to  say,  that  the 
decision  in  Railway  v.  Johnson  had  not  been  announced  when  their  brief 
in  this  case  was  prepared. 

Appellant's  second  assignment  of  error  is,  that  **  the  court  erred  in 
overruling  the  applications  of  this  defendant  and  of  its  codefendant  John 
C.  Brown,  to  remove  this  cause  into  the  Circuit  Court  of  the  United 
States,  and  in  proceeding  further  in  said  cause  after  the  filing  of  the  pe- 
titions and  bonds  of  said  defendants  for  such  removal." 

Both  petitions  for  "removal  contain  the  averment  mutatis  mutandis: 
**  Your  petitioner  now,  before  the  time  when  it  is  required  by  the  laws  of 
this  State  or  the  rules  of  this  court  to  answer  or  plead  to  the  declamtion 
or  complaint  of  plaintiff,  files  this  its  petition  in  this  suit  for  the  removal 
of  the  same,"  etc.  The  act  of  Congress  requires  the  petition  for  the  re- 
moval of  the  cause  to  be  filed  in  the  State  court  at  the  time,  or  any  time 
before,  the  defendant  is  required  by  the  laws  of  the  State,  or  the  rule  of 
the  State  court  in  which  the  suit  is  brought,  to  answer.  25  U.  S.  Stats, 
at  Large,  435.  The  answers  of  the  defendants  appear  to  have  been  h\ed 
on  the  same  day  with  the  petitions  and  bonds  for  removal,  which  was  the 
appearance  day  of  the  term  of  the  court  to  which  the  suit  was  brought. 
They  were  filed  April  5,  1889,  and  on  April  18,  1889,  the  petitions  were 
heard  by  the  court,  which  refused  an  order  for  the  removal,  because  they 
showed  no  cause  therefor. 

There  was  a  compliance  with  the  act  of  Congress  in  filing  the  petitions 
and  bonds  in  time;  but  it  does  not  appear  tliat  they  were  called  to  tlie 
attention  of  the  court  and  presented  to  it  until  several  days  after  appear- 
ance day,  and  after  the  answei's  had  been  filed.  Appellee  contends,  that 
hy  filing  its  answer  before  the  petition  and  bond  were  presented  to  the 
court  the  appellant  waived  its  right  to  remove.  If  it  was  necessary  to 
present  the  application  and  bond  to  the  court  as  well  as  to  file  the  same 
before  the  time  required  for  the  answer  to  be  filed,  then  it  would  seem 
that  the  appellant  was  too  late.  The  usual  construction  given  by  the 
Federal  courts  to  the  filing  of  the  petition  and  bond  is,  tliat  the  case  eo 
instanti  is  removed,  but  it  is  also  said  that  the  State  court  has  the  right 
to  pass  on  the  sufficiency. 

In  Roberts  v.  Railway,  45  Federal  Reporter,  433,  it  was  held,  that  the 
petition  should  be  presented  to  the  State  court,  and  the  opportunity  given 
that  court  to  act  It  seems  in  that  case  that  the  petition  and  bond  were 
presented  to  the  clerk  of  the  State  court  and  by  him  filed,  and  that  he 
immediately  made  and  delivered  to  the  defendant  certified  copies,  which 
it  caused  to  be  filed  in  the  Federal  court;  and  that  the  petition  and  bond 
were  never  called  to  the  attention  of  the  State  court.     Also  a  presenta- 
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tion  of  a  petition  and  bond  to  a  judge  of  the  State  court  in  vacation,  and 
on  his  declining  to  act,  filing  of  the  same  in  the  office  of  the  clerk  of  the 
county,  is  not  a  compliance  with  the  Removal  Act.  Williams  v.  Massachu- 
setts Ben.  Assn.,  47  Fed.  Rep.,  533. 

As  construed  by  the  Federal  courts,  the  law  requires  the  petition  and 
bond  to  be  presented  to  the  State  court,  and  not  to  the  clerk  or  a  judge  in 
vacation.  It  has  been  said,  that  ^^  while  it  is  clear  that  the  right  of  re- 
moval does  not  depend  upon  the  action  or  nonaction  of  the  State  court, 
it  is  equally  clear  that  the  State  court  can  not  be  deprived  of  its  right  to 
decide  for  itself  upon  the  sufficiency  of  the  petition  and  bond.'*  Shedd 
V.  Fuller,  36  Fed.  Rep.,  609;  Stone  v.  South  Carolina,  117  U.  8.,  430. 

But  in  this  case  the  petitions  and  bonds  of  the  defendants  were  presented 
to  the  court  and  acted  on  by  it.  They  were  filed  in  conformity  with  the 
Removal  Act,  at  least  at  the  lime  the  defendants  were  required  to  answer, 
and  on  the  same  day  with  the  answers,  and  from  the  face  of  the  petition 
it  would  appear  before  the  time  the  defendants  were  required  to  answer, 
and  were  afterwards  presented  to  the  court  at  the  same  term,  and  before 
any  other  action  was  had  in  the  case.  They  were  filed  in  due  order  of 
pleading,  and  according  to  our  pi-actice  were  presented  in  time  if  pre- 
sented before  any  other  action  was  had  in  the  ease.  We  do  not  think  the 
right  of  removal,  if  any  existed,  was  waived  by  the  failure  of  the  defend- 
ants to  present  the  petitions  and  bonds  to  the  court  before  they  filed  their 
answers. 

Although  the  defendant  John  C.  Brown  afterward  died,  and  the  case 
as  to  him  was  dismissed,  the  right  of  removal  of  the  cause  to  the  Federal 
court  must  be  determined  by  the  causes  presented  therefor  as  they  existed 
at  the  time  of  the  application.  His  i)etition  does  not  show  any  right  in 
himself  to  have  the  cause  removed,  for  as  a  cause  for  removal,  he  alleges 
adverse  citizenship — that  he  was  a  citizen  of  the  State  of  Tennessee.  He 
did  not  negative  the  fact  that  he  might  have  been,  at  the  time  he  was 
sued,  a  resident  of  the  State  of  Texas.  Plaintiff  in  her  petition  allied 
that  he  resided  in  the  State  of  Texas,  in  the  county  of  Dallas,  and  that  he 
was  operating  a  line  of  railway  in  this  State;  and  he  was  in  all  probability 
a  resident  in  this  State  at  the  time.  The  act  of  Congress  authorizes  the 
removal  of  a  cause  of  which  the  Circuit  Courts  of  the  United  States  have 
jurisdiction,  (1)  whon  there  is  a  Federal  question;  (2)  when  the  defend- 
ant or  defendants  are  nonresidents  of  the  State;  and  (3)  when  the  con- 
troversy is  wholly  between  citizens  of  diflferent  States,  and  can  be  fully 
determined  as  between  them,  then  either  one  or  more  of  the  defendants 
actually  interested  in  such  controversy  may  remove.  Act  of  Congress^ 
supra.  There  was  no  error  in  refusing  the  petition  of  Brown  for  a  re- 
moval. 

The  appellant  made  its  application  for  removal  on  the  ground  that  the 
suit  arose  under  the  laws  of  the  United  States.     It  has  been  held  by  the 
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Supreme  Court  of  the  United  States,  that  corporations  created  by  and  or- 
ganized under  the  acts  of  Congress  are  entitled  to  remove  suits  brought 
against  them  in  the  State  courts  into  the  Circuit  Courts  of  the  United 
States,  on  the  ground  that  such  suits  are  suits  arising  under  the  laws  of 
the  United  States.  Pac.  Ry.  Rem.  Cases,  115  U.  S.,  1.  While  we  are 
bound  to  follow  the  above  cases,  yet  we  concur  with  the  dissenting  opinion 
of  Chief  Justice  Waite  therein,  that  for  the  purposes  of  removal  in  such 
case,  the  Constitution  or  some  law  or  treaty  of  the  United  States  should 
be  directly  involved.  This  principle  is  also  announced  in  Caraon  v.  Dun- 
ham, 121  United  States,  421. 

But  as  the  defendant  Brown  did  not  join  in  the  application  of  the  ap- 
pellant for  a  removal  of  the  cause,  it  was  properly  refused,  unless  the 
controversy  between  the  plaintiff  and  the  appellant  was  se[>arable  from 
that  between  the  plaintiff  and  the  defendant  Brown.  Dillon  on  Rem.  of 
Causes,  5  ed. ,  sec.  80.  If  the  controversy  was  separable,  or,  what  is  the 
same  in  effect,  no  cause  of  action  was  shown  against  Brown,  then  the  rail- 
way company  would  have  the  right  to  remove  the  case  to  the  Federal 
court,  and  carry  the  whole  case  there,  notwithstanding  the  fact  that  the 
receiver.  Brown,  showed  no  cause  for  removal,  or  did  not  join  in  the  ap- 
plication of  the  appellant  for  removal.  The  improper  joinder  of  a  resi- 
dent as  a  defendant  in  a  case  will  not  defeat  the  right  of  removal  in  an- 
other defendant,  who  may  have  cause  therefor.  Nelson  v.  Hennessy,  83 
Fed.  Rep.,  113;  Vinal  v.  Continental  Const,  and  Imp.  Co.,  84  Fed.  Rep., 
228. 

Was  the  controversy  in  this  case  between  the  defendant  railway  com- 
pany and  the  plaintiff  sei>arable  from  that  between  the  defendant  Brown 
and  the  plaintiff  ?  In  other  words,  with  reference  to  the  case  made  by  the 
plaintiff's  petition,  did  she  show  a  cause  of  action  against  Brown  }  Her 
petition  alleges  that  plaintiff's  injuries  were  sustained  August  27,  1888; 
that  Brown  was  discharged  from  the  receivership  October  31,  1888,  and 
that  the  railway  and  other  property  of  the  defendant  company  had  been 
•delivered  to  it.  This  suit  was  filed  Januai*y  2,  1889,  and  a  copy  of  the 
order  of  the  United  States  court  discharging  Brown  was  made  an  exhibit 
to  the  petition.  Whatever  liability  there  was  on  the  part  of  Brown  was 
official,  and  ended  with  his  discharge  as  receiver.  Ryan  v.  Hayes,  62 
Texas,  47;  Brown  v.  Gay,  76  Texas,  447. 

There  are  no  facts  alleged  in  the  petition  that  would  show  that  Brown 
was  personally  at  fault;  and  at  the  time  of  the  filing  of  the  petition,  which 
was  after  his  discharge  as  receiver,  there  was  no  cause  of  action  against 
him.  Facts  are  alleged,  however,  which  show  the  liability  of  the  defend- 
ant company.     Railway  v.  Johnson,  76  Texas,  431. 

As  no  cause  of  action  was  shown  against  Brown,  the  right  of  the  appel- 
lant to  remove  the  case  to  the  Federal  court  could  not  be  affected  by  the 
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fact  that  he  was  made  a  party  defendant.     Dill,  on  Rem.  of  Causes,  5  ed., 
sec.  80;  33  Fed.  Rep.,  118;  34  Fed.  Rep.,  228,  supra. 

It  becomes  unnecessary  to  consider  the  remaining  assignments  of  error. 

For  the  error  of  the  District  Court  in  refusing  the  petition  of  the  ap- 
pellant for  removal  and  in  proceeding  to  try  the  canse,  the  judgment  of 
the  court  below  should  be  revei-sed  and  the  cause  remanded. 

Reversed  and  remanded. 

Adopted  June  21    1892. 


0.  J.  WiREN  V.  R.  J.  Nesbitt  and  W.  D.  Richardson,  Executors,  et  al. 

No.  7419. 

1.  Suit  on  Bond  of  Executors.-  -A  creditor  of  an  estate  can  not  sue  on 
the  boud  of  the  executor  while  the  administration  is  pending. 

2.  Appeal  from  Final  Settlement  Account.~An  appeal  to  the  Dis- 
trict Court  from  an  order  of  approval  of  the  final  settlement  account  of  an  exec- 
utor in  the  Probate  Court,  suspends  the  operation  of  such  order  as  a  discharge, 
and  pending  such  appeal  a  creilitor  can  not  sue  upon  the  bond  of  the  executor. 

8.  Appeal  in  Probate  Court.~Executors  filed  a  settlement  ac*count,  and 
with  it  an  exhibit  showing  expense  account  claimed.  Objections  were  made  to 
some  items  upon  the  exhibit  by  a  creditor.  The  objections  were  doclceted  sep- 
arately in  the  Probate  Court.  The  court  overruled  the  objections  to  the  expense 
account,  and  on  another  day  at  same  term  approved  the  settlement  account. 
Heldy  an  appeal  from  the  order  overruling  the  exceptions  to  theexi)ense  account 
carried  the  entire  case  to  the  District  ('ourt.  A  Puit  brought  on  the  bond  by  a 
creditor  while  such  appeal  was  pending  in  the  District  Court  and  in  the  Supreme 
Court  was  properly  dismissed. 

4.  Res  Ad  judicata.  — Where  items  in  the  settlement  account  of  an  exec- 
utor are  objected  to  by  a  creditor  and  appeal  is  taken  and  the  judgment  affirmed, 
the  action  of  the  court  on  appeal  is  final.  No  other  creditor  can  be  heard  upon 
such  objection. 

Appeal  from  Mitchell.     Tried  below  before  Hon.  William  Kennedy. 

R.  H,  Looney^  for  apj^ellant. — The  orders,  decrees,  and  judgments  of 
the  Probate  Courts,  when  pronounced  upon  subjects  within  their  jurisdic- 
tion, arc  final  and  conclusive  upon  all  parties  thereto,  and  esi)ecially  ui>on 
those  who  procured  them  to  be  entered,  until  vacated  by  the  court  wherein 
entered  or  some  appellate  tribunal.  Swan  v.  House,  50  Texas,  650; 
Rogers  v.  Kennard,  54  Texas,  30;  Murchison  v.  White,  54  Texas,  78. 

Geo,  W,  Smith  and  Small  wood  &  Smithy  for  api>ellees. — 1.  An  original 
suit  upon  au  executor's  bond  can  not  be  brought  in  the  District  Court 
until  the  administration  has  been  closed  and  the  executors  discharged  by 
final  decree  upon  their  account  for  final  settlement. 
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2.  The  administration  of  the  estate  remains  open  until  a  certified  copy 
of  the  judgment  of  the  District  Court  sustaining  the  exceptions  of  Kenedy 
to  the  executors'  expense  account,  has  been  transmitted  by  tlie  clerk  of 
the  District  Court  to  the  clerk  of  the  County  Court  for  the  observance  of 
such  court,  and  until  the  clerk  of  the  County  Court  has  filed  such  certi- 
fied copy  and  recorded  it  upon  the  minutes  of  the  court  and  noted  it  upon 
the  docket,  and  until  the  county  judge  has  made  such  orders  as  are  nec- 
essary to  the  enforcement  of  such  judgment.  Rev.  Stats. ,  art.  2208;  Rich- 
ardson V.  Nesbitt,  74  Texas,  607;  Callaghan  v.  Grenet,  66  Texas,  236. 

COLLARD,  Judge,  Section  A. — ^This  suit  was  brought  by  appellant 
against  Nesbitt  and  Richardson,  appellees,  as  principals,  and  other  appeU 
lees  as  sureties,  on  their  ofldcial  bond  as  executors  of  the  will  of  William 
Emmerson,  administered  in  the  Probate  Court  of  Mitchell  County. 

Plain tiflf  below  was  a  creditor  of  the  estate  and  owner  of  an  unpaid  claim, 
which  had  been  allowed  and  approved  and  assigned  to  the  fourth  class. 
The  right  to  sue  on  the  bond  is  predicated  on  averments  that  the  final 
account  of  the  executors,  showing  that  all  the  estate  had  been  consumed 
in  payment  of  first,  second,  and  third  class  claims,  had  been  approved, 
and  that  they  had  been  discharged,  while  in  fact  they  still  had  in  their 
possession  $1110.96  which  ought  to  be  paid  to  fourth  class  creditors,  of 
which  amount,  when  properly  prorated  among  such  creditors,  plaintiff 
would  be  entitled  to  $744.33  and  interest  from  the  day  of  alleged  close 
of  the  administration — the  2d  day  of  November,  1S88.  The  plaintiff 
conceded  the  principle  that  he  could  not  sue  upon  the  bond  unless  the 
administration  had  been  closed.     Buchanan  v.  Bilger,  64  Texas,  592. 

The  suit  was  filed  July  24,  1889.  The  executoi-s  filed  in  tho  Probate 
Court  their  final  account,  asking  their  discharge,  September  20,  1888. 
The  account  contained  many  items  of  debit  and  credit,  and  among  others 
of  credit,  their  expense  account  during  administration,  including  com- 
missions, amounting  in  all  to  $2275.38.  The  itemized  expense  account 
was  attached  to  the  final  report  and  account  as  an  exhibit  *'A.'*  A 
creditor,  James  Little,  on  October  13,  filed  objections  to  the  final  account 
and  the  account  for  expenses,  attacking  several  items  in  the  latter  as  im- 
proper exi^enses  of  administration.  The  expense  account  was  docketed 
on  the  claim  docket,  and  on  the  27th  of  October,  1888,  the  objections 
thereto  were  heard  and  overruled,  and  the  entire  account  approved  as  ex- 
penses of  administration.  Fi-om  this  judgment  Graham  Kenedy,  also  a 
creditor  of  the  fourth  class,  having  joined  with  Little  in  the  objections, 
appealed  to  the  District  Court;  and  on  November  2  the  court  acted  on 
the  final  account,  approved  the  same,  and  discharged  the  executors,  the 
estate  having  been  exhausted  without  paying  the  fourth  class  creditors, 
except  a  very  small  amount.  No  other  orders  were  made  in  the  Probate 
Court.     Kenedy  prosecuted  his  appeal  to  the  District  Court,  where,  on 
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January  3,  1889,  the  cause  was  heard,  and  certain  objections  to  the  ex- 
l>ense  account  were  sustained,  to  the  amount  of  $402.89,  reducing  the 
same  to  tliat  extent  The  executors  appealed  to  the  Supreme  Court, 
where  the  judgment  of  the  District  Court  was  affirmed,  the  mandate  being 
liled  in  the  District  Court  on  the  day  of  the  trial  of  this  cause. 

The  presiding  judge  concluded  that  the  suit  was  prematurely  brought, 
and  if  it  were  not,  there  were  no  funds  with  which  to  pay  plaintiffs. 

The  only  question  we  deem  it  necessary  to  notice  is,  whether  the  suit 
was  improperly  brought  on  the  bond  before  the  close  of  the  administra- 
tion. The  case  of  the  executors  against  Kenedy,  appealed  from  the  Dis- 
trict Court  to  the  Supreme  Court  as  shown,  is  reported  in  volume  74  of 
the  reports  of  this  Stato,  pa^}  507.  Justice  Henry,  delivering  the  opinion 
m  that  case,  uses  the  following  language:  "As  the  expense  account  of 
the  cxecutoi-s  was  presented  with  and  as  a  part  of  their  final  exhibit,  and 
was  acted  upon  in  the  County  Court  upon  the  same  day  that  the  final  ex- 
hibit was,  we  think  the  action  of  the  court  in  docketing  and  approving 
the  account,  and  in  overruling  the  exceptions  to  it,  and  in  approving  the 
final  exhibit,  including  the  claim  of  the  executors,  was  substantially  one 
and  the  same  judgment,  and  the  creditor's  api>eal  carried  into  the  District 
Court  the  whole  case,  and  that  there  was  no  error  in  overruling  the  ex- 
ecutoi*s'  pica  of  former  recovery."  The  record  then  before  the  court 
showed  that  both  ordei-s  were  passed  by  the  Probate  Court  on  the  same 
day,  while  the  record  l)efore  us  shows  that  there  were  several  days  be- 
tween the  order  approving  the  expense  account  and  the  order  approving 
the  final  account.     But  we  think  that  this  is  not  material. 

The  objections  to  the  final  account  were  the  same  as  made  to  the  ex- 
pense account;  the  api>eal  from  the  order  approving  the  expense  account 
virtually  appealed  that  part  of  the  final  account,  and  the  last  order  could 
not  take  effect  while  the  appeal  was  pending,  and  not  at  all  unless  the 
appellate  court  had  sustained  the  expense  account  as  approved  by  the 
County  Court.  Indeed,  the  County  Court  for  probate  could  not  dis- 
charge the  executors  and  approve  their  final  account  pending  the  appeal. 
The  judgment  on  the  final  account  and  the  judgment  on  items  of  expense 
therein  constituted  practically  but  one  judgment;  and  the  last  order  was 
as  effectually  suspended  by  the  appeal  as  the  first.  The  entire  judgment 
was  vacated  (Callaghan  v.  Grenet,  66  Texas,  237)  if  it  could  be  held  that 
the  last  order  could  ever  have  effect.  The  appeal  required  the  case  to  be 
tried  dc  novo  in  the  District  Court. 

Durino[  the  api)eal  the  creditors  could  not  sue  on  the  bond  any  more 
than  pending  the  action  of  the  Probate  Court  on  the  account.  The  re- 
sult of  the  appeal  leaves  the  estate  still  under  the  control  of  the  Probate 
Court  not  fully  administered:  funds  in  the  hands  of  the  executors  to  be 
distributed  under  the  direction  of  that  court.  We  should  say,  to  prevent 
further  confusion,  that  the  judgment  of  the  Supreme  Court  affirming  that 
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of  the  District  Court  in  relation  to  the  expense  account  is  final.  The 
same  matters  can  not  be  again  adjudicated  by  other  creditors  in  the  Pro- 
bate Court,  nor  can  such  judgment  be  attacked  collaterally  in  a  suit  on 
the  bond  after  final  close  of  the  administration. 

There  was  no  error  in  the  conclusion  of  lower  court,  that  the  adminis- 
tration was  not  closed,  and  that  the  suit  on  the  bond  could  not  be  main- 
tained.    The  judgment  ought  to  be  aflSrmed. 

JfflrmeoL 

Adopted  June  21,  1892. 


W.  F.  McGowN  V.  International  <fe  Great  Northern 

Railway  Company. 

No.  7387. 

1.  Chargre.— Where  there  Js  testimoDy,  although  meager,  tending  to  sup- 
port a  material  issue,  the  issue  should  not  be  withdrawn  from  the  jury. 

2.  Action  for  Injuries  Causing  Death— Actual  Damages.— Article 
2899,  Revised  Statutes,  limits  the  recovery  for  '^damages  on  account  of  injuries 
causing  the  death  of  any  person''  to  actual  damages;  hence  damages  caused  by 
grief  or  loss  of  society  of  the  person  killed  are  excluded.  The  damages  contem- 
plated are  pecuniary  and  compensatory;  the  doctrine  of  nominal  damages  does 
not  apply  in  such  suits.    See  facts  failing  to  show  actual  damages. 

3.  Ratification. — The  retaining  of  a  servant  through  whose  alleged  negli- 
gence injuries  were  caused  in  its  service  by  a  railway  company,  after  it  has  been 
sued,  wlien  the  alleged  acts  of  negligence  are  denied  by  the  servant,  does  not  of 
itself  constitute  a  ratification  of  the  alleged  act. 

Appeal  from  Hays.     Tried  below  before  Hon.  H.  Teichmueller. 
A  statement  of  the  testimony  discussed  is  given  in  the  brief  for  appel- 
lant.    The  opinion  gives  the  nature  and  result  of  the  suit. 

S.  P.  McBride  and  0.  T,  Brown^  for  api)ellant. — Appellant's  first  and 
second  assignments  of  error  are  as  follows,  viz. : 

1.  The  court  erred  in  its  charge  to  the  jury,  in  that  it  instructed  the 
jury  that  the  evidence  in  said  cause  is  insuflScient  to  sustain  the  material 
allegations  in  plaintiff's  petition. 

2.  The  court  erred,  in  that  it  charged  the  jury  to  return  a  verdict  in 
favor  of  the  defendant  upon  the  trial  of  said  cause. 

Appellant's  first  proposition  under  these  assignments  of  error,  which 
are  considered  together,  is  as  follows: 

The  refusal  of  the  court  to  submit  the  issues  to  the  jury,  and  in  direct- 
ing  a  verdict  for  the  appellee,  is  a  fundamental  error,  as  shown  by  the 
record. 

Unoonlradicted  Testimony. — By  the  uncontradicted  testimony,  in  which 
Vol.LXXXV.Sup.— 19 
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there  is  no  conflict,  it  is  shown:  That  the  deceased,  Susan  M.  McGown^ 
and  plaintiff  were  husband  and  wife.  That  she  was  an  invalid,  in  thB  last 
stages  of  consumption;  had  been  in  San  Antonio  for  some  weeks  under 
medical  treatment,  and  was  in  the  act  of  returning  from  San  Antonio  to 
Kyle  when  the  injuries  were  received,  November  28,  1888.  Tliat  on  that 
day,  she,  accompanied  by  her  husband,  tlie  plaintiff,  was  a  passenger  on 
defendant's  passenger  train  from  San  Antonio,  Texas,  to  Kyle,  Texas. 
That  on  entering  the  train  at  San  Antonio  her  feeble  condition  was  made 
known  to  the  servants  and  agents  of  defendant  in  charge  of  and  operat- 
ing the  train,  and  they  were  informed  that  she  was  to  leave  the  tmm  at 
Kyle.  That  she  travelled  in  a  sleeping  car.  That  she  stood  the  trip  well; 
did  not  lie  down  at  all,  but  sat  up  throughout  the  journey.  That  on 
reaching  Kyle,  and  which  was  a  little  after  nightfall,  the  train  was  stopped 
for  passengers  to  alight,  and  the  car  porter  called  out  *'  Kyle  "  before  the 
car  stopped.  That  when  the  car  stopped  at  Kyle,  the  porter  took  her 
wraps,  and  she  arose  from  her  seat  midway  the  car,  and  immediately  pre- 
ceded by  the  i>orter,  and  immediately  followed  by  the  plaintiff,  she  walked 
to  the  car  door  and  to  the  platform  of  the  car,  intending  to  get  off.  That 
the  only  means  provided  by  defendant  at  Kyle  to  facilitate  the  act  of 
alighting  from  the  car,  besides  the  car  steps,  was  a  footstool,  placed  uix>n 
the  ground  for  that  purpose.  That  a  ix)rter  placed  the  footstool  upon 
the  ground  for  her  to  use  in  alighting.  That  she  being  afraid  to  under- 
take the  descent  without  assistance,  plaintiff  took  her  in  his  arms,  and, 
holding  her  in  his  arms,  stepped  carefully  backward  down  the  car  stei^, 
bearing  her  in  his  arras,  intending  to  use  the  footstool  in  alighting.  That 
just  as  he,  holding  her  in  his  arms,  was  in  the  act  of  placing  his  foot  upon 
the  footstool  for  the  final  step  in  alighting,  the  cars  were  suddenly  started, 
causing  plaintiff  to  fall  forward  on  the  car  steps,  with  his  face  towards  the 
platform  of  the  car,  and  causing  his  wife  to  be  struck  at  the  same  time 
against  the  car  steps  and  against  the  iron  railing  of  the  car.  That  he 
finally  succeeded  in  removing  her  from  the  car,  after  this  accident.  Wliere- 
upon  she  complained  of  being  sick,  appeared  to  be  in  great  pain,  and  asked 
to  be  laid  down  on  the  ground.  That  she  was  carried,  at  once,  from  the 
cars  to  a  hotel,  and  laid  in  bed.  That  she  immediately  complained  of 
great  pain  in  her  back  and  thigh.  That  plaintiff  found  a  bruise  about  as 
large  as  his  hand,  and  three  inches  wide,  on  her  thigh;  a  bruise  on  her  right 
side,  near  the  small  of  the  back,  as  large  as  his  two  hands;  and  a  bruise 
on  the  right  arm,  which  was  bleeding.  That  the  other  two  bruises  were 
not  bleeding,  but  were  shown  by  dark  discolorations.  That  she  continued 
the  whole  night  without  sleep,  and  complaining  of  pain  in  her  back  and 
thigh  where  the  bruises  were.  That  the  next  morning  she  was  placed  on 
a  bed  in  a  vehicle,  and  carried  about  three  miles  away  to  a  house,  where 
she  lay  until  she  died.     That  from  the  moment  of  her  removal  from  tlie 
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cars  until  her  death,  she  never  slept  at  all,  but  complained  all  the  time,  as 
long  as  she  lived,  of  great  pain  in  her  back  and  in  her  bruised  thigh. 
Plaintiff  stated  that  he  had  never  before  heard  her  complain  at  any  time 
of  pain  in  her  back  and  hip.  No  physician  was  sent  for.  There  were  at 
that  time  practicing  physicians  in  Kyle  and  in  San  Marcos,  nine  miles  from 
Kyle.     She  died  on  the  1st  day  of  December,  1888. 

There  was  some  little  discrepancy  in  the  testimony  of  the  witnesses  as 
to  the  size  of  tlie  bruises.  She  had  been  an  invalid  about  six  months. 
Dr.  Herff  stated  that  she  was  hopelessly  diseased.  That  he  saw  her  shortly 
before  she  left  San  Antonio.  (This  witness.  Dr.  Herff,  was  a  witness  for 
defendant.  His  testimony  was  by  depositions;  part  of  it  was  offered  by 
the  plaintiff.)  That  he  thought  she  would  not  live  long.  That  she  lived 
about  as  long  as  he  thought,  when  he  saw  her  last,  prior  to  her  departure 
from  San  Antonio,  she  would  live.  But,  on  cross-examination,  he  said 
be  thought  it  probable  the  injuries  she  afterwards  received  may  have  has- 
tened her  death. 

CbT\flicting  Testimony. — There  was  a  conflict  in  the  testimony  as  to  where, 
and  how  long  and  how  often,  the  cars  stopped  at  Kyle  on  this  occasion; 
plaintiff  stating  that  the  train  was  stopped  three  different  times,  the  first 
time  not  over  three-quartei-s  of  a  minute,  the  second  time  not  over  half 
a  minute.  In  both  these  particulars  he  is  corroborated  by  the  testimony 
of  the  witness  Franks  and  the  witness  Moore.  The  evidence  was  conflict- 
ing as  to  the  locality  uix)n  the  depot  grounds  at  which  tliese  several  stops 
were  made,  and  as  to  whether  the  train  was  stopped  more  than  once.  The 
testimony  for  plaintiff  is,  that  deceased  was  hurt  in  the  second  stop,  and 
that  the  car  stopped  then  not  longer  than  one-half  of  a  minute. 

The  averments  in  the  petition  were,  that  the  injuries  were  caused  by 
the  gross  negligence  of  the  defendant,  its  agents,  and  servants,  and  caused 
her  death. 

The  court  charged  the  jury,  that  the  evidence  was  not  sufficient  to  sup- 
port the  matenal  allegations  in  the  petition,  and  directed  a  verdict  for 
the  defendant.  Verdict  as  directed,  and  judgment  that  plaintiff  take 
nothing  by  this  suit,  and  that  defendant  recover  its  costs  of  plaintiff. 
Railway  v.  Rushing,  69  Texas,  306;  Owens  v.  Railway,  33  Am.  and  Eng. 
Ry.  Cases,  524,  and  note  5;  Railway  v.  Jones,  34  Am.  and  Eng.  Ry.  Cases, 
417;  Brown  v.  Railway,  54  Wis.,  342;  2  Wood's  Ry.  Law,  1232,  et  seq., 
and  notes.    As  to  expressions  of  pain:    Railway  v.  Shafer,  54  Texas,  641. 

W.  O.  Hutchison  and  Thomas  IL  Franklin,  for  appellee. — If  it  be  con- 
ceded that  the  death  of  plaintiff's  wife  resulted  from  injuries  received  by 
her  as  alleged  in  plaintiff's  petition,  yet  it  affirmatively  appears  from  tlie 
evidence  that  she  would  not  have  lived  an}^  longer  than  she  did  had  she 
not  been  injured;  that  when  injured  she  was  in  the  last  stages  of  con- 
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sumption  and  in  a  dying  condition,  and  therefore  plaintiff  has  suffered  no 
pecuniary  loss  by  reason  of  her  death,  and  if  entitled  to  recover  any  dam- 
ages in  this  case  said  damages  would  only  be  nominal;  the  lower  court 
would  have  no  jurisdiction  of  the  only  amount  that  could  be  in  contro- 
versy in  this  suit,  and  it  was  no  error  for  the  court  to  instruct  the  jury 
to  render  a  verdict  for  defendant.  Railway  v.  Lee,  7  S.  W.  Rep.,  857; 
Galveston  v.  Barbour,  62  Texas,  174;  Railway  v.  Ormond,  64  Texas, 
490;  Railway  v.  Cowser,  67  Texas,  293;  Railway  y.  Nixon,  52  Texas, 
19;  Railway  v.  Spicker,  61  Texas,  427;  Brunswig  v.  White,  70  Texas, 
504;  Railway  v.  Kindred,  57  Texas,  494;  Railway  v.  Winnt,  11  S.  W. 
Rep.,  908;  Railway  v.  Stewart,  71  Ga.,  427;  Railway  v.  Bruison,  64  Ga., 
479;  Railway  v.  Thomas,  68  Ga.,  744;  Railway  v.  Neeley,  56  Ga.,  548; 
Railway  v.  Lett,  26  Am.  and  Eng.  Ry.  Cases,  454;  Railway  v.  The  State, 
21  Am.  and  Eng.  Ry.  Cases,  202;  Railway  v.  Smith,  15  Am.  and  Eng. 
Ry.  Cases,  469;  7  Am.  and  Eng.  Ry.  Cases,  32,  note;  3  Suth.  on  Dam., 
280;  2  Thomp.  on  Neg.,  1289. 

■  TARLTON,  Judge,  Section  B.  — W.  T.  McGown,  appellant,  as  the  sur- 
viving husband  of  Susan  M.  McGown,  instituted  this  suit  against  the  ap- 
pellee company  in  the  District  Court  of  Hays,  on  December  13,  1888. 
Api>eUant  sought  to  recover  the  sum  of  $20,000  as  actual  and  $20,000  as 
exemplary  damages  for  personal  injuries  received  by  his  wife,  resulting, 
as  he  alleges,  in  her  death. 

The  defendant's  answer  consisted  of  a  general  demurrer,  general  denial, 
a  special  plea  that  the  injury,  if  any,  was  due,  not  to  the  negligence  of 
the  defendant,  but  to  that  of  the  sleeping  car  company,  its  agents,  or 
servants,  in  no  way  the  agents  or  servants  of  the  defendant;  and  finally 
a  plea  charging  contributory  negligence.  The  court  sustained  a  special 
exception  to  the  plea  setting  up  the  negligence  of  the  sleeping  car  com- 
pany, overruled  the  defendant's  general  demurrer,  and  on  the  trial,  which 
occurred  September  6,  1889,  instructed  the  jury  to  return  a  verdict  for 
the  defendant,  which  was  accordingly  done. 

We  have  only  to  consider  this  question :  Was  the  court,  under  the  facts, 
justified  in  instructing  the  jury,  that  "  the  evidence  is  insufficient  to  sus- 
tain the  material  allegations  in  the  plaintiff's  petition,"  and  that  they 
would  return  a  verdict  in  favor  of  the  defendant? 

To  make  out  a  case  it  was  incumbent  on  the  plaintiff  to  establish  by  a 
preponderance  of  evidence,  (1)  that  the  death  of  his  wife  was  caused  by 
the  negligence  of  the  defendant,  its  agents,  or  servants;  (2)  that  he  was 
thereby  actually  damaged;  or  (3)  that  he  was  entitled  to  exemplary 
damages. 

1.  Was  the  death  of  Mrs.  McGown  due  to  the  negligence  of  the  de- 
fendant, its  agents,  or  servants  ?     We  find  it  unnecessary  to  detail  the 
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facts  bearing  on  this  question.  It  suflSces  to  say,  that  while  very  meagre, 
they  were  such  as  to  have  required  a  submission  of  the  question  to  the 
jury,  if  it  alone  had  been  involved. 

2.  If  the  death  of  the  lady  was  due  to  the  negligence  of  the  defendant, 
was  the  plaintiff  thereby  actually  damaged  ?  The  character  of  action  here 
brought  by  the  plaintiff  is  purely  statutory.  Independent  of  the  statute, 
such  an  action  could  not  lie  in  any  state  of  facts.  This  statute  (article 
2899,  Revised  Statutes)  limits  the  recovery  to  actual  damages.  Hence 
the  idea  of  damages  as  ''solatium,"  or  for  sentimental  reasons,  such  as 
one  caused  by  grief  or  loss  of  society,  is  excluded.  The  damages  con- 
templated are  purely  pecuniary  and  compensatory.  They  rest  upon  con- 
siderations such  as  the  value  of  the  services  or  the  advantage  in  money 
reasonably  to  be  expected  by  the  survivor,  if  the  deceased  had  lived.  7 
Am.  and  Eng.  Ry.  Cases,  32,  note.  In  this  case  there  was  no  proof  what- 
ever of  these  elements  of  damage.  It  did  not  appear  from  the  evidence 
that  the  services  of  Mi's.  McGown  were  of  any  value  to  the  appellant,  or 
that  he  had  any  expectation  of  pecuniary  benefit  from  her.  On  account 
of  the  purely  statutory  character  of  the  action,  the  doctrine  of  nominal 
damages  must  be  held  not  to  apply. 

3.  Was  the  plaintiff  entitled  to  exemplary  damages  ?  To  justify  such 
a  recovery  it  must  appear,  that  the  death  was  due  to  the  "  willful  act  or 
omission  or  gross  negligence"  of  the  corporation  itself,  or  of  its  officers; 
or,  if  the  act  or  negligence  was  that  of  a  mere  servant  or  employe,  how- 
ever willful  or  gross,  that  it  was  subsequently  ratified  by  the  corporation. 
Rev.  Stats.,  art.  2901;  Railway  v.  McDonald,  75  Texas,  41.  Appellant 
here  charges  ratification,  because  the  employes  were  retained  in  its  serv- 
ice by  the  company  after  service  of  the  petition  averring  gross  negligence 
on  the  part  of  the  conductor.  The  truth  of  this  petition  was  denied  by 
the  conductor.  The  retaining  of  a  servant  in  its  service  by  the  corpo- 
ration after  it  has  been  cited  to  answer  a  petition,  the  allegations  of 
which,  charging  gross  negligence,  are  denied  by  the  servant,  will  not  of 
itself  constitute  ratification. 

On  account  of  the  entire  absence  of  proof  of  damages,  actual  or  exem- 
plary, the  court  was  correct  in  giving  the  charge  complained  of.  The 
judgment  should  be  aflSrmed. 

Affirmed. 

Adopted  June  21,  1892. 
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J.  B.  SwETMAN  V.  C.  B.  Senders. 
No.  7414. 

Pre-emption^Residence  Necessary  •^November  16, 1874,  Johnson  had 
the  land  in  controversy,  160  acres,  surveyed  for  his  pre-emption.  He  never 
lived  upon  the  land,  before  or  after  the  survey.  In  1875  he  made  a  verbal  sale 
of  the  land  to  one  Gates,  who  went  into  possession  soon  after.  In  1882  John- 
son, with  consent  of  Gates,  executed  a  dee<1  for  the  land  to  Sanders,  who  had 
bought  Gates^  claim.  On  April  9, 1884,  Sanders  made  proof  of  his  occupancy, 
and  resided  upon  the  land  until  1886,  when  he  moved  to  the  Indian  Nation,  leav- 
ing the  land  in  possession  of  Swetman.  Neither  Gates  nor  Sanders  ever  had 
the  land  surveyed.  Swetman,  being  head  of  a  family,  repudiated  Sanders*  claim<. 
and  pre-empted  the  land.  His  application  was  made  May  10, 1888.  Sanders 
sued  for  the  land,  also  claimed  value  of  improvements  appropriated  by  Swet- 
man.   Held: 

1.  The  survey  of  the  land  In  1874  under  the  Act  of  1873  was  void,  from  the 
fact  that  Johnson,  for  whom  it  was  made,  never  occupied  or  settled  upon  the 
land. 

2.  Not  being  an  actual  settler  upon  the  land,  Johnson's  claim  did  not  come 
under  the  Act  of  March  13, 1875,  for  relief  of  actual  occupants,  etc. 

3.  The  land  being  public  domain,  Swetman  could  repudiate  his  contract  with 
Sanders  and  secure  the  land  under  the  law. 

4.  Sanders,  even  if  entitled  to  pay  for  improvements  made  by  him,  could  not 
have  the  land  charged  with  their  value,  on  account  of  its  homestead  character. 

Appeal  from  Jack.     Tried  below  before  Hon.  J.  W.  Patterson. 

Nicholson  &  Nicholson ^  for  appellant.— 1.  A  survey  by  one  man  and 
settlement  by  another  many  months  after  will  not  pre-empt  land,  but  it 
must  be  occupied  by  him  at  whose  instance  the  survey  is  made.  De  Mon- 
tel  V.  Speed,  53  Texas,  339;  Sellman  v.  Lee,  55  Texas,  332. 

2.  The  defendant  having  taken  no  title  from  either  Gates  or  Johnson, 
and  the  land  being  of  the  public  domain,  he  was  not  bound  by  any  con- 
tract he  might  have  made  with  them  that  would  prevent  his  filing  on  the 
land,  hQ  being  otherwise  competent  to  settle  a  homestead.  Home  v.  Gam- 
brell,  1  W.  «fe  W.  C.  €.,  sec.  1000;  Wheeler  v.  Styles,  28  Texas,  240. 

Tho8.  D.  Sparer,  for  appellee. — 1.  If  Asbury  Johnson  had  said  land 
surveyed,  and  was  the  head  of  a  family,  and  intended  to  make  this  the 
home  of  his  family,  but  before  he  went  upon  the  land  he  was  compelled 
temporarily  to  leave  the  country,  but  with  the  intention  of  returning 
again  to  carry  out  his  intention  of  improving  and  making  this  place  the 
home  of  his  family,  he  would  have  an  inchoate  right  in  the  land,  which 
would  entitle  him  to  return  to  the  land,  or  to  sell  or  transfer  the  same  to 
another  person,  provided  no  abandonment  was  proved  and  the  rights  of 
no  third  party  intervened  between  his  departure  and  the  sale  of  the  land; 
and  it  would  not  be  necessai'y  for  Johnson's  assignee  to  have  the  land  re- 


Digitized  by  VjOOQIC 


1892.2  SwETMAN  V.  Sanders  295 

-surveyed,  but  the  survey  made  by  Johnson  would  enure  to  the  assignee 
who  purchased  his  inchoate  right  to  the  land.  Jennings  v.  De  Cordova, 
20  Texas,  514;  Thornton  v.  Murray,  50  Texas,  166;  Bledsoe  v.  Cains,  10 
Texas,  456. 

2.  If  Cates,  as  assignee  of  Johnson,  went  into  possession  of  said  prem- 
ises, and  occupied  and  improved  the  same  before  the  abandonment  by 
Johnson  was  established,  the  survey  made  by  Johnson  would  enure  to 
the  benefit  of  Cates  and  his  assignees,  and  it  would  not  be  necessary  to 
have  said  land  resurveyed;  and  if  said  Cates  and  said  Johnson  sold  the 
same  to  appellee  before  the  abandonment  of  said  Johnson  was  established, 
and  before  the  rights  of  third  parties  had  intervened,  and  said  appellee 
as  such  assignee  went  into  possession  of  said  place,  occupied,  improved, 
and  lived  on  the  same  for  a  period  of  three  consecutive  yeara,  and  estab- 
lished his  three  years  occupancy,  as  required  by  law,  then  the  proof  of 
abandonment  by  Asbury  Johnson  after  this  came  too  late.  The  land  was 
not  then  public  domain,  and  was  not  subject  to  file  and  location  under 
the  homestead  pre-emption  laws,  as  attempted  by  defendant  Swetman. 
Thornton  v.  Murray,  50  Texas,  166;  Cravens  v.  Brooke,  17  Texas,  269; 
Jenningsv.  De  Cordova,  20  Texas,  514;  Kohlhass  v.  Linney ,  26  Texas.  333 ; 
Mitchell  V.  Nix,  1  Posey's  U.  C,  126;  Bledsoe  v.  Cains,  10  Texas,  456. 

3.  A  plaintiff  in  this  character  of  action  is  entitled  to  plead  his  claim 
for  improvements  made  in  good  faith,  and  to  recover  tlieir  value,  as  well 
as  the  defendant,  and  as  in  this  cause,  a  fortiori,  a  pre-empter  who  buys 
land  in  good  faith  for  a  home,  lives  upon  it  for  thirteen  years  or  more, 
putting  valuable  and  permanent  improvements  on  the  land  he  thought  he 
owned,  and  in  every  way  complying  with  the  spirit  and  intention  of  the 
law,  which  strives  to  protect  the  actual  settler.  Sellman  v.  Lee,  55  Texas, 
320;  Miller  v.  Moss,  65  Texas,  179;  Mitchell  v.  Nix,  1  Posey's  U.  C,  126; 
Bledsoe  v.  Cains,  10  Texas,  455. 

MARR,  Judge,  Section  A. — The  controversy  in  this  case  is  about  a 
pre-emption  homestead  8ui*vey  of  160  acres  of  land  situated  in  Jack 
County.  The  verdict  and  judgment  were  rendered  in  the  court  below 
in  favor  of  the  plaintiff,  C.  B.  Sanders,  and  the  defendant,  J.  D.  Swet- 
man, has  appealed.  His  counsel  have  presented  twenty-one  assignments 
of  error,  but  it  will  not  be  necessary  to  notice  all  of  them.  Many  of  them 
are  but  repetitions  of  the  same  questions. 

To  properly  present  the  case  and  the  questions  involved,  it  will  be  nec- 
essary to  give  a  summary  of  the  evidence.  The  following  statement,  as 
made  in  the  brief  for  the  appellant,  is  substantially  correct  as  far  as  it 
goes,  viz.: 

'*  On  the  31st  day  of  December,  1888,  appellee  Sanders  instituted  suit 
to  recover  of  appellant  Swetman  160  acres  of  land  situated  in  Jack  County, 
Texas.     On  the  16th  day  of  November,  1874,  Asbury  Johnson  had  the 
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land  sued  for  surveyed  as  a  pre-emption  under  the  Act  of  1873.     At  the 
time  of  said  survey  Asbury  Johnson  was  not  living  or  settled  upon  the 
land,  nor  has  he  up  to  this  day  ever  lived  on  or  settled  upon  or  improved  * 
said  land. 

*'  Sometime  in  the  year  1875,  exact  date  not  known,  Asbury  Johnson 
made  a  verbal  contract  of  sale  of  said  land  to  one  Gates  for  $50.  About 
twelve  or  fifteen  months  after  the  survey  of  Asbury  Johnson  (according 
to  the  testimony  of  one  of  appellant's  witnesses),  Gates  went  into  posses- 
sion of  the  land  and  made  some  improvements.  According  to  one  of  ap- 
pellee's witnesses,  Gates  went  into  possession  during  the  spring  of  1875. 

*'  In  the  spring  of  1876  Gates  sold  the  land  to  appellee  Sandei*s  by  verbal 
sale,  and  he  went  into  possession  and  made  improvements.  In  1882,  As- 
bury Johnson,  with  the  consent  of  Gates,  transferred  the  land  to  appellee 
Sanders  by  deed,  Gates  never  having  received  a  written  transfer.  Nei- 
ther Gates  nor  Sanders  had  the  land  surveyed.  On  the  9th  of  April,  1884, 
appellee  Sanders  made  proof  of  his  occupancy.  He  lived  upon  the  land 
until  1886,  and  went  to  the  Indian  Nation.  Before  he  left  for  the  Na- 
tion, appellant  Swetman.  thinking  the  land  belonged  to  appellee  Sanders, 
proposed  to  buy  it,  but  Sandei*s  told  him  he  did  not  intend  to  sell  until 
he  got  a  patent. 

'^Sanders  left  for  the  Nation,  and  Swetman,  who  was  the  head  of  a 
family  and  without  a  home,  learned  that  the  land  was  vacant  public  do- 
main, and  he  took  possession,  applied  for  a  survey,  had  it  surveyed,  the 
field  notes  returned  to  the  General  Land  Office,  and  continued  in  posses- 
sion, and  was  so  in  possession  when  this  suit  was  instituted. 

^^  Sanders  brought  an  action  of  trespass  to  try  title,  and  pleaded  his 
title.  Swetman  answered  by  general  demurrer,  special  exceptions,  and 
general  denial.  A  trial  was  had,  and  judgment  rendered  for  appellee 
Sanders,  that  he  recover  the  land  and  $60  in  rent.' ' 

Plaintiff  also  claimed  compensation  for  improvements  in  good  faith, 
etc.  Appellee's  evidence  went  to  show  that  he  leased  the  land  to  appel- 
lant at  the  time  of  his  departure  for  the  Indian  Nation,  and  that  he  in- 
tended to  return  and  occupy  the  land.  There  is  evidence,  however,  that 
he  was  absent  about  two  years,  and  in  the  meantime  had  married.  He 
had  actually  resided  on  the  land  after  his  purchase  from  Gates  about 
twelve  years,  and  during  the  greater  part  of  that  time  was  the  head  of  a 
family,  composed  of  his  widowed  mother  and  her  minor  children.  No 
issue  is  raised  upon  this  point. 

The  appellant  ^^made  proof  of  Johnson's  abandonment,  filed  on  the 
land,  and  had  it  surveyed,  and  sent  the  field  notes  to  Austin."  His  ap- 
plication to  pre-empt  the  land  was  made  on  May  10,  1888,  and  the  sur- 
vey on  the  24th  day  of  said  month  and  year. 

There  was  some  evidence  tending  to  show  that  the  original  claimant^ 
Asbury  Johnson,  failed  to  occupy  the  land  on  account  of  his  fear  of  hos- 
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tile  Indians,  and  that  when  he  surveyed  it  be  intended  to  occupy  it  as 
the  home  of  himself  and  family  as  soon  as  he  could  do  so  with  safety. 
The  question  arises,  however,  whether  he,  or  any  one  claiming  under 
him,  ever  acquired  any  right  to  the  land,  as  he  had  not  settled  upon  the 
land  at  the  time  he  caused  it  to  be  surveyed,  and  in  fact  never  resided 
upon  nor  occupied  the  land  at  any  time  nor  in  any  manner. 

This  question  is  sharply  presented  by  the  following  assignments  of 
error,  viz.: 

**  8.  The  court  erred  in  refusing  to  give  the  second  special  charge  of 
defendant,  to- wit:  '  If  Asbury  Johnson  had  the  land  in  controversy  sur- 
veyed as  a  pre-emptionist,  and  at  the  time  of  said  survey  had  never  oc- 
cupied the  land,  the  survey  was  unauthorized,  and  such  survey  did  not 
sever  the  land  from  the  public  domain.' 

"  9.  The  court  erred  in  refusing  to  give  special  charge  number  3,  asked 
by  defendant,  to- wit:  '  If  the  evidence  satifies  you  that  Asbury  Johnson 
never  lived  upon  said  land  in  controvei*sy,  then  if  Gates  purchased  from 
Asbury  Johnson,  he  took  nothing  by  his  purchase;  and  if  Gates  or  said 
Johnson,  or  both  of  them,  sold  to  plaintiff,  plaintiff  took  nothing  by  his 
purchase.'  Because  said  Johnson  had  no  right  whatever  iff  the  land,  as  it 
was  public  domain  when  Johnson  sold  it.  A  survey  by  one  man  and  set- 
tlement by  another  many  months  after,  will  not  pre-empt  land,  but  it 
must  be  occupied  by  him  at  whose  instance  the  survey  is  made.  * ' 

In  reply  to  the  above  proposition,  the  appellee  submits  tlie  following 
counter-proposition,  viz.: 

"  If  Asbury  Johnson  had  said  land  surveyed,  and  was  the  head  of  a 
family,  and  intended  to  make  this  the  home  of  his  family,  but  before  he 
went  upon  the  land  he  was  compelled  temporarily  to  leave  the  country, 
but  with  the  intention  of  returning  again  to  carry  out  his  intention  of 
improving  and  making  this  place  the  home  of  his  family,  he  would  have 
an  inchoate  right  in  the  land,  which  would  entitle  him  to  return  to  the 
land,  or  to  sell  or  transfer  the  same  to  another  person,  provided  no  aban- 
donment was  proved  and  the  rights  of  no  third  party  intervened  between 
his  departure  and  the  sale  of  the  land;  and  it  would  not  be  necessary  for 
Johnson's  assignee  to  have  the  land  resurveyed,  but  the  survey  made  by 
Johnson  would  enure  to  the  assignee  who  purchased  his  inchoate  right  to 
the  land." 

The  evidence  is  not  very  clear  that  Johnson  "  was  compelled  to  leave 
the  country,"  or  that  he  did  so  '*  with  the  intention  of  returning  again  " 
for  the  purpose  of  '*  improving  and  making  this  place  the  home  of  his 
family,"  even  if  we  may  suppose  that  such  was  his  original  intention. 
This  issue,  however,  the  court  below  omitted  to  submit  to  the  jury,  ex- 
cept in  general  terms. 

The  court,  in  its  charge  to  the  jury,  assumed  that  Johnson's  claim  to 
the  land  was  valid  and  sufficient  to  appropriate  it  if  he  had  duly  caused 
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it  to  be  *'  surveyed  under  and  in  accordance  with  the  pre-emption  laws  of 
this  State,  and  never  abandoned  the  intention  of  moving  upon  and  occupy- 
ing the  same  as  a  homestead/ '  whether  in  fact  he  ever  occupied  or  actually 
settled  upon  the  land  or  not,  provided  that  those  claiming  under  him 
subsequently  did  so. 

Manifestly  this  was  an  erroneous  view  of  the  law,  and  the  court  also 
erred  in  refusing  to  allow  the  above  special  instructions,  as  requested  by 
the  defendant,  under  the  facts  of  this  case.  The  survey  of  the  land  for 
Johnson  under  the  Act  of  1873,  which  regulated  the  acquisition  of  home- 
stead donations,  was  unauthorized  and  void,  as  he  never  actually  occu- 
pied, improved,  nor  settled  upon  the  land,  nor  made  any  preparations 
to  do  so  beyond  having  it  surveyed.  De  Montel  v.  Speed,  53  Texas, 
339;  Burleson  v.  Durham,  46  Texas,  152;  Palmer  v.  Chandler,  47  Texas, 
332;  65  Texas,  180. 

We  do  not  doubt  that  if  Johnson  had  actually  settled  upon  the  land, 
but  was  driven  off  b}'  hostile  Indians,  or  through  the  fear  of  them,  that 
then  such  enforced  absence  would  not  have  amounted  to  an  abandonment 
of  his  claim;  but  as  lie  had  never  acquired  any  legal  right  in  or  to  the  land, 
there  was  nothing  for  him  to  abandon.  If  his  claim  could  be  recognized 
without  any  actual  entry  or  settlement  upon  the  land,  then  the  mere  in- 
tention and  survey  would  appropriate  the  land,  without  the  application 
of  any  land  certificate  or  warrant  or  other  evidence  of  right  to  land,  and 
the  homestead  law  could  have  been  easily  perverted. 

While  the  Act  of  Mai*ch  13,  1875,  entitled  ''An  act  supplementary  to 
*An  act  for  the  benefit  of  actual  occupants  of  the  public  domain,'  approved 
May  26,  1873,*'  was  not  in  force  at  the  date  of  Johnson's  survey,  still  he 
could  have  protected  his  claim  to  the  land  under  its  provisions  by  com- 
plying with  the  same,  if  he  had  been  in  fact  an  "  actual  settler,"  who  had 
been  "forced  to  abandon  his  land  so  pre-empted,  by  fear  of  hostile  In- 
dians." The  act,  however,  embraces  only  sucli  persons  as  were  in  fact 
actual  settlers  or  occupants  upon  the  land,  and  required  the  additional 
proof  that  the  occupant ''  returned  and  occupied  the  same  as  a  homestead 
as  soon  as  it  was  safe  for  him  to  do  so."  Johnson's  claim  did  not  come 
within  the  provisions  of  this  act,  nor  did  he  comply  with  the  same,  as  will 
be  seen  from  the  testimony  upon  the  subject.  Gen.  Laws,  1875,  p,  107; 
3  Sayles'  Early  Laws,  p.  325. 

John  Mobley  testified,  that  he  knew  Asbury  Johnson.  '*  He  was  my 
brother-in-law.  My  land  adjoins  the  land  in  controversy,  and  I  lived  on 
my  place  at  the  time  the  survey  was  made  for  Johnson.  He  never  lived 
on  the  place,  and  never  did  any  work  on  it.  He  was  a  married  man,  and 
never  at  any  time  had  his  family  on  the  place.  At  the  time  it  was  sur- 
ve}  ed  for  him,  he  stayed  at  my  house  at  night.  He  lived  in  Parker  County, 
Texas,  at  the  time,  and  had  a  homestead  there.     His  family  was  living  in 
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Parker  County  at  the  time,  and  they  never  moved  to  nor  went  upon  the 
land  in  controversy,  either  before  or  after  it  was  surveyed.  At  this  time 
the  Indians  still  made  raids  occasionally,  but  I  still  lived  upon  my  land, 
and  so  did  my  neighbors,"  etc. 

The  testimony  of  David  Mobley  is  to  the  same  effect,  and  in  concluding, 
he  said,  ^^  the  Indians  during  this  time  sometimes  made  raids  in  the  neigh- 
borhood, but  my  neighbors  nor  I  ever  abandoned  our  houses  or  left  our 
lands." 

U.  M.  Johnson  testified  as  follows:  *'  I  lived  near  the  place  in  con- 
troversy when  my  brother  had  it  surveyed  in  1874.  At  that  time  Jie  Jtad 
no  hoTnestead^  and  he  had  this  place  surveyed  for  his  home,  but  soon  after 
he  was  i7\flicted  (?)  with  a  bad  case  of  sore  eyes,  and  the  Indians  making 
raids  into  the  county,  and  it  being  difficult  for  him  to  see,  he  concluded 
to  return  to  Parker  County  until  his  eyes  were  better,  and  the  country 
was  more  settled;  but  he  sold  the  place  to  Geo.  Cates,  and  never  returned." 

We  conclude  that  the  plaintiff  failed  to  establish  the  superior  title  to 
the  land  in  dispute.  Garrett  v.  Weaver,  70  Texas,  463.  He  can  not 
successfully  claim  it  in  Johnson's  right,  because  Johnson  had  acquired 
none;  nor  in  his  own  right,  or  that  of  Cates,  because  neither  of  them  ever 
had  the  land  surveyed  so  as  to  sever  it  from  the  public  domain  and  evi- 
dence their  right  thereto  as  required  by  law;  and  they  could  not  hold 
the  land  under  the  survey  made  for  Johnson,  because  it  was  unauthorized 
and  void.  3  Sayles'  Early  Laws,  arts.  37,  74 ;  Miller  v.  Moss,  65  Texas,  1 79. 

The  court  erred  therefore,  as  we  said,  in  refusing  the  special  instruc- 
tions before  noted. 

The  appellant  also  presents  the  following  assignment,  viz. : 

*'  The  court  erred  in  refusing  to  give  the  fourth  special  charge  asked 
by  defendant,  to-wit:  '  If  defendant  Swetman  took  possession  of  said 
land  under  a  contract  of  lease  or  purchase,  believing  that  plaintiff  had  a 
good  title  to  the  same,  and  defendant  afterward  discovered  that  the  land 
was  vacant,  he  had  a  right  to  repudiate  his  contract  for  lease  or  purchase 
without  quitting  possession,  and  the  defendant,  if  entitled  to  pre-empt 
land,  could  take  steps  to  pre-empt  said  land.'  Because,  from  the  law  and 
the  facts  in  the  case,  it  is  evident  that  defendant  Swetman  took  no  right 
to  occupy  said  land  from  either  Cates  or  Asbury  Johnson  by  said  lease, 
but  it  is  shown  by  the  evidence  that  while  holding  by  lease  he  discovered 
their  lack  of  title,  and  filed  on  the  land,  complying  with  the  requirements 
of  the  statutes." 

This  instruction  is  in  substantial  accord  with  the  rule  upon  the  subject  as 
established  by  the  decisions  in  this  State,  and  we  are  therefore  of  the  opin- 
ion that  the  court  erred  in  refusing  to  allow  it.  Rodgers  v.  Daily,  46  Texas, 
578;  Palmer  v.  Chandler,  47  Texas,  332;  20  Texas,  574;  17  Texas,  269. 

Complaint  is  also  made  by  the  appellant  of  the  action  of  the  court  in 
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submitting  to  the  jury  the  right  of  the  plaintiff  to  recover  compensation 
for  improvements  in  good  faith.  He  contends  that  the  plaintiff  showed 
no  such  right  as  would  support  the  claim,  because  the  survey  for  Johnson 
was  unauthorized,  and  did  not  sever  the  land  from  the  public  domain,  etc 

We  are  of  the  opinion  that  the  position  is  sound  and  must  be  sustained 
under  the  law.  The  land  being  vacant  and  the  proi>erty  of  the  State  at 
the  time  when  the  improvements  were  made,  the  State  could  not  have 
been  required,  through  the  instrumentality  of  the  courts,  to  make  com- 
pensation for  such  improvements  in  the  absence  of  a  statute  authorizing 
such  relief.  The  State  v.  Snyder,  66  Texas,  687.  When,  therefore,  the  ap- 
pellant filed  upon  and  caused  the  land  to  be  surveyed  for  his  homestead, 
as  he  was  entitled  to  flo  under  the  laws  of  the  State,  the  land  itself  was 
not  charged  with  the  claim  for  improvements;  and  if  the  appellant  did 
not  acquire  the  possession  of  the  land  as  the  tenant  of  the  api>ellee,  then 
no  claim  for  compensation  could  be  asserted  against  him  at  all  for  the 
improvements,  because  none  could  have  been  maintained  against  the  State, 
through  which  he  derived  his  right.  But  even  if  he  entered  uiK)n  the 
land  under  the  appellee  as  his  tenant,  and  made  the  possession  thus  ac- 
quired the  foundation  of  his  right  to  pre-empt  the  land,  still  we  do  not 
think  that  the  claim  for  the  improvements  could  be  declared  a  charge  upon 
the  land  under  such  circumstances,  because  of  its  homestead  character, 
which  would  protect  it  from  forced  or  involuntary  transfer  for  any  pur- 
pose except  as  authorized  by  the  Constitution. 

Whether  under  such  circumstances  the  appellee  would  be  entitled  to  a 
personal  judgment  against  the  appellant  for  the  value  of  sucli  of  his  im- 
provements as  the  appellant  has  or  will  receive  the  benefits  of  by  reason 
of  his  appropriation  of  the  land  (while  a  tenant  of  the  appellee),  as  before 
explained,  we  need  not  now  determine,  for  the  reason  that  the  appellee 
has  not  presented  that  issue  by  his  pleadings,  but  made  his  claim  under 
the  statute. 

We  are  disposed  to  so  hold,  but  do  not  definitely  settle  the  point. 

On  account  of  the  errors  which  we  have  indicated,  the  judgment  should 
be  reversed  and  the  cause  remanded. 

Seversed  and  remanded. 

Adopted  June  21,  1892. 
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P.  J.  Willis  A  Bro.  v.  W.  T.  Thompsok. 
No.  7560. 

1.  Olaim  Bond  in  Trial  of  Bight  of  Property.— A  trustee  filed  affi- 
davit and  claim  bond  to  try  the  right  of  property  in  certain  goods,  etc.,  seized 
under  attachment.  The  claim  bond  was  signed  by  two  sureties,  one  of  whom 
was  a  beneficiary  in  the  trust.  In  motion  for  new  trial  objection  was  first  made 
to  the  sufficiency  of  the  bond  on  ground  of  the  incompetency  of  one  of  the  sure- 
ties.   Held^  that  the  objection  came  too  late. 

2.  Chattel  MortfirafirQ'Befiristry.—A  conveyance  to  a  trustee  for  the  ben- 
efit of  creditors  named  included  real  estate  and  a  stock  of  merchandise.  The 
deed  was  filed  for  record  as  for  real  estate,  and  a  copy  of  the  deed  deposited  with 
the  county  clerk  for  entry  as  chattel  mortgage.  The  deed  was  duly  acknowl- 
edged. The  execution  of  the  deed  was  proved.  Held,  that  the  registration 
laws  were  complied  with,  so  as  to  give  to  the  deed  effect  from  date  of  filing, 
against  an  attaching  creditor.  The  neglect  of  the  clerk  to  make  proper  record 
entries,  as  required  by  the  statute,  would  not  prejudice  the  rights  of  the  bene- 
ficiaries. 

3.  Trial  of  Bight  of  Property.—It  is  the  settled  law  of  this  State  that 
one  not  in  possession  of  the  property,  nor  entitled  to  the  same  at  the  date  of  the 
levy,  can  not  resort  to  the  statutory  method  of  the  trial  of  the  right  of  property 
for  the  purpose  of  having  determined  the  priority  of  liens  upon  such  property. 

4.  Statute  for  Trial  of  Biffht  of  Property.—  Under  the  statute  the 
owner,  or  one  who  is  entitled  to  the  immediate  possession  of  property  levied 
upon,  may  make  claim  and  be  entitled  to  have  his  rights  adjudicated  under  the 
statute  for  trial  of  right  of  property.    Rev.  Stats.,  arts.  4822-4847. 

5.  Same— Trustee  in  Possession  or  Havingr  Bight  to  Possession. 
Although  a  mortgagee  not  in  possession  can  not  maintain  an  action  for  the  pos- 
session of  the  mortgaged  property,  still  such  right  may  be  asserted  by  a  trus- 
tee having  possession,  or  the  right  to  immediate  possession. 

6.  Same.— The  claimant  is  not  required  to  swear  that  he  is  the  owner  of  the 
property,  or  was  in  the  actual  possession,  but  he  must  show  that  his  claim  is 
made  in  good  faith,  and  must  further  establish  his  right  to  the  property  itself. 

7.  Levy  Upon  Mortgaffed  Property.— A  debtor  firm  conveyed  its 
assets  to  a  trustee  to  be  sold  for  the  benefit  of  creditors  named.  A  subsequent 
attaching  creditor  could  reach  whatever  interest  remained  in  the  mortgagors 
by  a  levy  by  notice  to  the  parties  in  possession.  The  officer  taking  the  posses- 
sion gave  the  trustee  the  right  to  recover  it.  Such  recovery  was  properly  sought 
by  claim  and  bond,  etc. 

8.  Begistry  of  Chattel  Mortgafire.- The  filing  of  a  chattel  mortgage  for 
registry,  in  absence  of  fraud,  gives  it  validity  against  a  subsequent  attaching 
creditor.  It  operates  upon  the  property,  although  an  immediate  change  of  pos- 
Kession  was  not  given  to  the  trustee  named  in  the  mortgage,  and  to  whom  right 
to  possession  was  given. 

9.  Mortfiragre  Held  Valid.  —  A  conveyance  was  executed  to  a  trustee  by 
an  insolvent  firm  for  the  benefit  of  preferred  creditors,  empowering  the  trustee 
to  take  immediate  possession,  and  ''  to  proceed  at  once  to  sell  the  same  at  either 
public  or  private  sale,  which  may  be  continued  from  day  to  day  until  all  of  said 
property  is  sold  for  cash,"'  etc.  Held,  that  the  mode  of  sale  prescribed  was  not 
in  violation  of  the  statute  against  conveyances  intended  to  hinder  or  delay, 
etc.,  creditors. 
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10.  Delivery  of  Trust  Deed  —  Acceptance.— A  tnist  deed  declared  as 
beneficiaries  two  creditors  of  the  makers  of  the  deed.  One  of  the  named  bene- 
ficiaries accepted  the  deed  and  placed  it  on  record,  etc.  The  other  creditor 
knew  nothing  of  it  until  after  the  goods  were  attached  by  other  creditors.  The 
goods  were  not  of  value  equal  to  the  claim  of  the  accepting  creditor.  Held,  that 
the  fact  that  one  of  the  beneficiaries  had  not  accepted  would  not  invalidate  the 
deed,  or  deprive  the  trustee  of  the  right  to  possession  of  the  goods,  etc. 

11.  Lien  by  Partnership  Creditor.— Creditors  of  a  firm  which  was  dis- 
8olve<1  by  one  partner  buying  the  interest  in  the  firm  business  from  his  copart- 
ner, have  no  lieu  against  the  firm  assets  after  the  dissolution,  none  having  boen 
preserved  in  the  dissolution. 

Appeal  from  McLennan.     Tried  below  before  Hon.  J.  R.  Dickinson. 

The  counsel  for  the  appellants  have  made  the  following  statement  of 
the  nature  and  result  of  the  suit,  viz. : 

**0n  the  26th  of  October,  1888,  P.  J.  Willis  <k  Bro.  filed  suit  in  the 
District  Court  of  McLennan  County  against  J.  W.  Satterfield  &  Bro.  (W. 
I.  Satterfield)  on  note  and  open  account  due  by  the  firm  of  J.  W.  Satter- 
field &  Bro.,  aggregating  the  sum  of  $1429.80,  and  caused  writ  of  attach- 
ment to  issue,  whicU  was  levied  upon  the  goods  and  lots  in  question 
about  8  o* clock  on  that  evening;  the  sheriff  finding  Mi*s.  Satterfield,  wife 
of  J.  W.  Satterfield,  in  possession  of  the  key  to  the  store,  and  the  store 
closed. 

''  Writ  of  attachment  was  sent  to  Hill  County,  where  W.  L  Satterfield 
resides,  and  returned,  no  property  found. 

"  On  November  8  following,  appellee  W.  T.  Thompson  filed  his  claim- 
ant's oath  and  bond,  as  found  in  the  record. 

"At  the  ensuing  term  of  the  court  appellants  recovered  judgment 
against  the  firm  and  individual  members  of  the  firm  of  J.  W.  Satterfield 
<fe  Bro. ,  and  under  issues  made  up  under  the  direction  of  the  court,  the 
trial  of  the  right  of  property  in  question  was  had,  appellee  Thompson 
claiming  the  property  under  deed  of  trust  or  chattel  mortgage  executed 
by  J.  W.  Satterfield. 

"Appellants  demurred  generally  and  specially  to  the  tender  of  issues 
by  appellee,  and  upon  trial  before  the  court  without  a  jury  judgment  was 
rendered  for  the  claimant  W.  T,  Thompson.  Motion  for  new  trial  was 
overruled,  and  the  court  filed  his  conclusions  of  fact  and  law,  and  appel- 
lants, plaintiffs  below,  appeal  to  this  court  and  assign  error." 

The  appellee  was  made  the  trustee  in  the  deed  of  trust  and  empowered 
to  take  immediate  possession  of  the  goods,  wares,  and  merchandise,  etc, 
now  in  controversy,  and  was  required  by  the  terms  of  the  instrument "  to 
proceed  at  once  to  sell  the  same  at  either  public  or  private  sale,  which 
may  be  continued  from  day  to  day  until  all  of  said  property  is  sold  for 
cash,"  etc.  The  mortgage  was  executed  by  J.  W.  Satterfield  for  the  pur- 
pose of  securing  the  payment  of  two  debts,  amounting  to  over  $1400,  in 
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favor  of  Jink  Evans,  and  another  debt  for  $500  in  favor  of  Alexander 
Massey,  etc.  There  is  no  claim  that  the  value  of  the  property  mortgaged 
exceeded  the  amount  of  these  debts,  but  in  fact  it  appears  that  the  prop- 
erty levied  upon  by  the  plaintiffs  will  not  be  suflicient  to  satisfy  even  the 
debts  owing  to  Jink  Evans. 

Among  other  things,  the  court  in  his  finding  of  fact  finds,  "  that  J.  W. 
Satterfield  came  from  Axtel  with  Jink  Evans,  his  creditor  and  beneficiary 
under  the  trust  deed,  to  Waco  on  the  night  of  October  24,  1888,  and  the 
deed  of  trust  was  prepared,  executed,  and  recorded  on  the  morning  of 
the  25lh  of  October.  That  when  said  Satterfield  came  to  Waco,  he  left 
his  clerk  in  charge  of  the  store,  and  on  the  morning  of  the  25th  of  Octo- 
ber the  clerk  opened  tlie  store  and  sold  goods  after  his  usual  custom  up 
to  about  3  o'clock  p.  m.,  when  he  learned  that  J.  W.  Satterfield  desired 
the  store  closed.  This  he  did,  and  gave  the  key  to  Dr.  Clark,  who  de- 
livered it  without  delay  to  J.  W.  Satterfield* s  wife,  with  the  request  that 
she  should  hold  it  for  appellee,  the  trustee  named  in  the  trust  deed.  That 
about  8  o'clock  p.  m.  the  sheriff  demanded  the  key  to  the  store  from  Mrs. 
Satterfield,  and  she  gave  it  to  him  upon  his  official  demand,  and  he  then 
attached  said  goods.  That  appellee,  as  trustee,  did  not  know  of  his  ap- 
pointment as  trustee  until  about  10  o'clock  on  the  same  night,  and  after 
plaintiffs'  attachment,  and  that  he  never  had  actual  possession  of  the  goods 
until  he  made  claim  to  them  in  this  suit.  Axtel  is  eight  or  ten  miles  from 
Waco,  and  Satterfield,  as  soon  as  he  had  an  opportunity,  after  making  the 
deed  of  trust,  sent  word  home  to  close  the  store  and  tliat  the  key  be  de- 
livered to  Thompson,  the  appellee." 

The  court,  as  conclusions  of  law,  found: 

"1.  That  the  deed  of  trust  created  a  lien  on  the  stock  of  goods  cov- 
ered by  it,  with  a  right  of  possession  in  the  trustee. 

**  2.  That  the  legal  title  to  the  property  at  the  date  of  the  trial  was  in 
appellee. 

"3.  That  actual  possession  of  the  goods  was  not  necessary  to  entitle 
him  (appellee)  to  maintain  his  action  of  trial  for  right  of  property. 

'*5.  The  deed  of  trust  created  more  than  a  lien  on  the  property,  and 
the  trustee  had  the  right  of  possession,  and  he  could  maintain  his  action 
of  trial  of  right  of  property. 

*'  6.  The  connection  of  Satterfield' s  clerk  with  the  goods  after  the  exe- 
cution of  the  trust  deed  was  discontinued  as  soon  as  word  reached  him 
that  the  matter  was  consummated  between  Satterfield  and  J.  Evans,  and 
I  do  not  think  the  continued  possession  of  the  goods  disclosed  by  this 
record  vitiated  the  deed. ' ' 

We  do  not  understand  how  the  writ  of  attachment  could  have  been 
executed  upon  the  25th  of  October,  as  it  clearly  appeai-s  from  the  record, 
as  well  as  from  the  statement  of  the  appellants'  counsel,  that  the  writ  was 
not  issued  until  tlie  26th  of  that  month.     It  is  conceded,  however,  that 
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the  appellee  did  not  in  fact  have  actual  possession  of  the  property  at  the 
time  of  the  levy  of  the  attachment,  and  the  record  shows  that  the  deed 
of  trust  was  not  acknowledged  nor  filed  for  registration  until  the  26th. 
The  court  below  was  evidently  mistaken  as  to  dates,  and  those  things  which 
are  stated  in  the  findings  as  having  occurred  on  the  25th,  in  fact  occurred 
on  the  26th  of  October,  etc. 

[This  statement  accompanied  the  opinion.] 

Scarborough  &  Rogers^  for  appellants. — 1.  The  court  erred  in  holding 
that  the  court  had  acquired  jurisdiction  in  this  cause,  this  being  a  trial  of  the 
right  of  property  under  the  statute,  and  the  bond  filed  herein  only  having 
one  surety  on  it,  the  other  name,  to-wit.  Jink  Evans,  being  one  of  the  bene- 
ficiaries under  the  deed  of  trust.  In  trials  of  the  right  of  property  under 
the  statute  the  court  acquires  no  jurisdiction  until  bond,  in  compliance 
with  the  statute,  has  been  filed. 

2.  The  trial  of  tiie  right  of  property  will  not  lie  when  the  claimant 
does  not  assert  title  in  himself.  If  the  title  is  in  another,  and  the  claim- 
ant only  has  a  lien  on  the  property  in  question,  the  statutory  method  of 
trial  of  the  right  of  property  is  not  his  remedy,  regardless  of  the  question 
of  possession.  Rev.  Stats.,  arts.  4822,  4824,  4843;  Adoue  v.  Seeligson, 
54  Texas,  594;  Gibbons  v.  Stevens,  8  How.,  384;  Pome.  Eq.,  sees.  162, 
376,  1180,  1181,  1189,  1190,  1229,  and  note. 

3.  An  instrument  which  is  both  a  chattel  mortgage  and  a  moiigage  on 
real  property,  filed  and  recorded  at  length  in  the  mortgage  record  for  real 
estate,  but  not  entered  on  the  chattel  mortgage  register,  is  not  a  valid 
chattel  mortgage  as  against  an  attaching  creditor  of  the  mortgagor. 

4.  The  law  will  not  permit  a  party  to  get  [>ossession  of  property  under 
an  absolute  claim  of  title  and  then  maintain  that  possession  by  proof  of 
a  mere  lieu  ut>on  it.     54  Texas,  594;  64  Texas,  597;  73  Texas,  533. 

5.  Every  chattel  mortgage  given  by  a  merchant  upon  his  stock  of 
goods  not  accompanied  by  actual  and  continued  change  of  iX)ssession,  is 
void  as  to  attaching  creditors.  54  Texas,  594;  57  Texas,  91;  60  Texas, 
583;  64  Texas,  597;  73  Texas,  533. 

6.  Where  one  member  of  an  insolvent  partnersliip  purchases  the  in- 
terest of  his  copartner,  the  goods  in  the  hands  of  the  purchasing  partner 
are  subject  to  the  superior  lien  of  partnership  creditors.  57  Texas,  665; 
64  Texas,  49;   17  Am.  Dec,  802;   18  Am.  Dec,  377;  19  Am.  Dec,  697. 

7.  A  valid  mortgage  can  not  exist  in  the  absence  of  the  consent  of  all 
parties  to  the  contract.  67  Texas,  431,  and  authorities;  Jones  on  Chat. 
Mort.,  sec.  104. 

Clarke  Dyer  &  Bolinger^  for  appelhe. — 1.  A  trial  of  right  of  property 
proceeding  as  provided  by  statute  will  lie  in  favor  of  one  claiming  pos- 
session of  property,  and  possession  is  an  element  which  will  as  effectually 
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confer  such  right  of  action  as  title.  Halff,  Weiss  «fe  Co.  v.  Aliyn  <fe  Co., 
60  Texas,  278;  Fox  <fe  Bro.  v.  Willis  <fe  Bro.,  60  Texas,  374;  Allyn  <fe 
Co.  V.  Willis  &  Bro.,  65  Texas,  66;  Osbom  v.  Koenigheim,  57  Texas, 
95;  Schmick  v.  Bateman,  77  Texas,  330;  67  Texas,  100. 

2.  The  deed  of  trust  from  J.  W.  Satterfield  to  appellee  as  trustee  em- 
braced both  lands  and  the  personal  property  claimed  herein,  and  it  was 
recorded  at  length  as  required  by  law  in  cases  of  real  estate,  and  a  true 
copy  thereof  was  filed  for  registration  with  the  county  clerk  of  McLen- 
nan County,  as  required  by  the  chattel  mortgage  act.  Sayles'  Civ.  Stats., 
art  3190b. 

3.  By  the  deed  of  trust  from  J.  W.  Satterfield  to  appellee,  the  legal 
title  to  the  property  passed  and  the  right  to  immediate  possession  by  the 
terms  of  the  trust  deed  passed  to  him;  and  he,  appellee,  under  the  facts 
established  in  evidence,  had  the  actual  and  constructive  possession  of  the 
goods.     Sayles'  Civ.  Stats.,  art.  3190b. 

4.  A  chattel  mortgage  or  deed  of  trust  on  a  stock  of  goods  providing 
for  an  exclusive  possession  by  the  mortgagee  or  trustee  is  valid.  Hudson 
V.  Wilkinson,  61  Texas,  606;  Styles  v.  Hill,  Fontaine  &  Co.,  62  Texas, 
429;  Bank  v.  Lovenberg,  63  Texas,  506;  Jackson  v.  Harby,  65  Texas, 
710;  Watterman  v.  Silberberg,  67  Texas,  100;  Scott  v.  McDaniel,  67 
Texas,  315. 

5.  A  chattel  mortgage  or  trust  deed  providing  that  the  mortgagee  or 
trustee  shall  proceed  to  sell  at  once,  and  continue  from  day  to  day  until 
all  the  property  is  sold,  does  not  render  such  a  mortgage  void  as  hinder- 
ing and  delaying  creditors.  This  is  a  prompt  disposition  of  the  goods, 
making  the  trust  deed  valid  under  the  authority  of  Gallager  v.  Gold- 
frank,  75  Texas,  562. 

MARK,  Judge,  Section  A. — In  the  motion  for  a  new  trial  the  appellant 
objected  for  the  first  time  to  the  sufficiency  of  the  appellee's  replevy  bond, 
upon  tlie  ground  that  Jink  Evans,  who  is  one  of  the  beneficiaries  in  the 
trust  deed,  was  also  one  of  the  two  sureties  that  had  been  accepted  upon 
the  bond,  and  therefore,  that  the  court  had  no  jurisdiction  of  this  contro- 
versy. We  think  that  the  objection  came  too  late,  even  if  otherwise  ten- 
able. The  bond  was  not  void,  and  the  appellants  had  treated  the  security 
as  ample  until  after  the  trial  of  the  cause. 

We  will  next  notice  the  third  assignment  of  error.  It  relates  to  the 
action  of  the  court  in  admitting  in  evidence  the  original  deed  of  trust  over 
the  plaintiffs'  objections.  They  objected  to  its  admission  upon  numerous 
grounds,  nearly  all  of  which  relate,  however,  to  matters  of  fact  dehors  the 
instrument,  and  the  same  questions  are  presented  by  other  assignments, 
and  will  be  disposed  of  elsewhere. 

The  only  objection  that  we  need  to  notice  in  this  connection  is  the  fol- 
Vol.  LXXXV.  Sup.— 20 
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lowing:  **  Because  there  was  no  proper  proof  of  filing,  and  no  proof  at 
all  of  registration."  There  was  no  objection  that  the  execution  of  the  in- 
strument had  not  been  proved  upon  the  trial,  and  the  court  finds  that  it 
was  duly  executed  and  filed  for  registration  before  the  levy  of  the  attach- 
ment. As  there  is  no  statement  of  facts,  it  might  be  presumed  from  such 
finding  of  the  court,  that  the  execution  was  proven,  if  that  question  had 
been  presented,  but  it  is  not  presented.  It  appears  from  the  certificates  of 
the  county  clerk,  endorsed  upon  the  original  instrument,  that  the  deed  of 
trust  (which  also  embi-aced  real  estate)  was  recorded  in  full  in  the  proper 
mortgage  record  on  the  12th  day  of  October,  1888,  and  that  at  5:15  o'clock 
a.  m.  of  that  day  *'  a  true  copy  of  the  mortgage  was  deposited  and  filed" 
with  him,  evidently  for  registration  in  the  records  of  chattel  mortgages. 
The  court  states  that  "Thompson  offered  to  prove  by  the  clerk  of  the 
County  Court  of  McLennan  County  that  a  true  copy  of  tlie  mortgage  of- 
fered in  evidence  had  been  duly  deposited  and  filed  in  his  office,  as  shown 
by  the  certificate  on  the  deed  of  trust.  Plaintififs  waived  this  proof,  and 
no  other  proof  of  registration  was  offered." 

Under  the  circumstances  which  we  have  detailed,  we  do  not  think  that 
the  foregoing  objection  to  the  admission  of  the  trust  deed  was  well  taken, 
and  therefore  the  court  very  properly  overruled  it.  The  copy  of  the  in- 
strument had  been  duly  filed  for  registration  as  contemplated  by  the  stat- 
ute, and  it  took  effect  from  that  time.  It  was  not  necessary  to  its  valid- 
ity that  it  should  have  been  recorded  in  full,  nor  could  the  failure  of  the 
clerk  to  make  the  proper  record  entries  as  provided  for  in  the  statute 
prejudice  the  rights  of  the  beneficiaries.  2  Sayles'  Civ.  Stats.,  art  3190b, 
sec.  4;  Freiberg  v.  Magale,  70  Texas,  116;  Grounds  v.  Ingram,  75  Texas, 
509;  Betterton  v.  Echols,  85  Texas,  212. 

The  third  and  eighth  (as  well  as  the  second)  assignments  of  error  ques- 
tion the  right  of  the  appellee  as  trustee,  with  the  right  to  the  immediate 
possession  of  the  property,  but  not  in  the  actual  possession  thereof  at  the 
time  of  the  levy,  to  maintain  this  proceeding  under  the  statutes  relating 
to  the  subject  of  the  trial  of  the  rights  of  property.  We  are  not  aware 
that  this  precise  point  has  been  directly  decided  by  the  Supreme  Court, 
unless  such  was  the  effect  of  the  decision  in  Wootton  v.  Wheeler,  22 
Texas,  338.  There  is  but  a  brief  opinion  in  that  case,  however,  and  the 
decision  was  evidently  predicated  upon  the  former  case  of  Wright  v.  Hen- 
derson, 12  Texas,  43,  and  it  appears  that,  unlike  the  present  controversy, 
the  trustee  was  not  entitled  to  the  immediate  |x>ssession  of  the  proi>erty 
nor  required  to  take  such  possession  in  order  to  execute  the  trust  reposed 
in  him.  In  Wright  v.  Hendei-son,  supra,  it  was  said,  inter  alia,  that  "it 
has  been  repeatedly  decided  by  this  court  that  a  mortgage  is  but  a  security, 
and  that  the  title  remains  in  the  mortgagor,  subject  to  be  divested  by 
foreclosure  of  the  mortgage.  In  this  respect,  the  deed  of  trust  in  this 
case  does  not  differ  from  a  mortgage.     The  possession  and  ultimate  right 


Digitized  by  VjOOQIC 


1892.]  Willis  &  Bro.  v.  Thompson.  307 

of  property  remained  with  the  grantor  in  the  deed  of  trust,  whose  title 
could  be  completely  and  finally  divested  only  by  the  execution  of  the 
trust,"  etc.  And  in  Wootton  v.  Wheeler,  supra,  the  same  leaiiied  jurist 
declared,  that  that  case  could  ^^not  be  distinguished  from  the  case  of 
Wright  V.  Henderson,"  nor  from  Gillian  v.  Henderson,  12  Texas,  47, 
where  the  defendant  asserted  title  under  a  simple  mortgage. 

In  the  case  of  Garrity  v.  Thompson,  64  Texas,  597,  where  the  trustee 
was  not  entitled  to  the  possession  of  the  property,  but  the  same  remained 
with  the  grantor  by  the  terms  of  the  deed  of  trust,  and  the  claim  was 
made  by  the  mortgagees,  the  same  principle  was  announced  as  in  Wright 
V.  Henderson  and  Wootton  v.  Wheeler,  supra,  viz.,  ''that  a  mortgagee 
out  of  possession  can  not  assert  his  claim  to  property  levied  on  by  attach- 
ment or  execution,  in  the  manner  prescribed  by  the  statute. ' '  Citing, 
also,  Erwin  v.  Blanks,  60  Texas,  583,  and  other  cases. 

We  do  not  in  the  least  question  the  correctness  of  that  decision,  or  of 
the  principles  of  law  announced  as  applicable  to  the  facts  of  that  contro- 
versy; but  we  do  not  think  that  any  of  the  cases  to  which  we  have  ad- 
verted, when  confined  to  their  own  facts  and  issues,  are  decisive  of  the 
question  in  hand. 

We  concede  that  it  is  the  settled  law  of  this  State,  that  one  not  in  the 
actual  possession  of  the  property,  nor  entitled  to  the  same  at  the  date  of 
the  levy,  can  not  resort  to  the  statutory  method  of  the  trial  of  the  rights 
of  property,  for  the  purpose  of  having  detennined  the  priority  of  the 
liens.  Belt  v.  Raguet,  27  Texas,  482.  Tbese  decisions  proceed  upon 
the  grounds,  that  in  such  cases  the  claimant,  having  no  title  to  the  prop- 
erty nor  present  fixed  right  to  the  actual  possession  thereof,  but  only  a 
lien  thereon  as  a  mere  security  for  his  debt,  is  not  entitled  to  claim  and 
recover  the  property  itself,  nor  to  prevent  its  seizure  by  other  creditors 
upon  legal  process  which  under  the  law  would  be  subordinate  to  his  prior 
lien  or  security.  If  that  be  endangered  under  such  circumstances,  or  if 
he  desires  to  enforce  his  superior  claim  on  the  property  as  a  security,  he 
can  appeal  to  the  equity  powers  of  the  court  in  either  contingency  for  the 
appropriate  relief. 

Manifestly  this  reasoning  does  not  apply  when  the  claimant  is  either 
the  owner  of  the  proi>erty  or  entitled  to  its  immediate  possession  or  en- 
joyment. We  have  been  unable  to  find  anything  in  the  statute  that 
would  exclude  the  right  to  assert  the  claim  in  the  statutory  mode  in 
either  of  such  contingencies.  The  claimant  is  not  required  to  swear  that 
he  is  the  owner  of  the  property,  or  was  in  the  actual  possession  thereof 
at  the  time  of  the  levy;  but  he  must  show  that  his  claim  is  '*inade  in 
good  faith,"  and  must  further  ''establish  his  right  to  the  property"  it- 
self, otherwise  his  claim  will  be  without  any  legal  foundation.  Rev.  Stats., 
arts.  4822,  4825,  4839,  4840. 

It  seems  to  us  that  the  purpose  of  the  statute  is  to  secure  not  only  a 
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speedy  method  of  determining  the  real  ownership  of  the  property,  but 
also  the  right  to  the  immediate  possession,  use,  or  enjoyment  of  the  prop- 
erty when  the  claimant  is  entitled  to  this  against  even  the  true  owner. 

In  Osbom  v.  Koenigheim,  57  Texas,  91,  where  there  had  been  but  a 
constructive  or  symbolical  delivery  of  the  property  into  the  possession  of 
the  pledgee,  his  right  to  maintain  the  statutory  claim  and  action  was  sus- 
tained. The  court,  among  other  principles  announced,  declared,  that  **  the 
statute  regulating  the  trial  of  the  rights  of  property  js  intended  to  give  to 
one  who  claims  to  be  the  owner  of  property,  or  to  the  one  who  is  entitled  to  the 
possession  of  property,  a  simple  remedy  by  which  he  may  protect  both 
his  title  and  possession."     See  also  Schmick  v.  Bateman,  77  Texas,  326. 

In  the  present  case,  the  deed  of  trust,  in  addition  to  conferring  the 
power  of  sale  and  the  right  to  the  immediate  possession  of  the  proi>erty 
in  controversy  upon  the  appellee,  as  before  explained,  ''sells,  transfers, 
and  delivers  "  the  same  to  him  for  the  puriK>sesof  the  trust,  and  provides 
that  he  shall  be  allowed  10  per  cent  as  commissions  upon  all  sales  and 
collections  of  accounts,  which  are  also  made  a  part  of  his  duties. 

It  would  seem  that  in  a  case  like  the  present,  where  the  debtor  ^^  Is  not 
entitled  to  the  possession  of  the  property,"  although  he  was  in  possession, 
and  still  had  an  interest  therein  at  the  date  of  the  levy,  the  statutes 
do  not  authorize  an  actual  seizure  of  the  property  in  such  case,  but  the 
levy  of  the  execution  or  attachment  should  be  levied  by  "  notice."  Such 
is  the  plain  language  of  the  law.     Rev.  Stats.,  arts.  2292,  2296,  166,  167. 

In  Osboi-n  v.  Koenigheim,  supra,  it  was  further  said,  that  ''  it  appears 
that  the  levy  was  made  by  the  officer  taking  possession  of  the  pledged 
property;  and  this,  in  our  opinion,  entitled  the  pledgee  to  resort  to  the 
statutory  remedy  to  protect  his  possession.  If  under  the  statute  the  ap- 
pellant should  desire  to  sell  such  interest  as  his  debtor  lias  in  the  property, 
he  can  do  so"  (in  the  statutory  mode,  article  2292),  "  but  the  purchaser 
at  such  sale  will  have  no  right  to  the  possession  of  the  property,  unless  he 
satisfies  the  debt  for  which  it  stands  pledged."  Article  2296;  see  also 
Watterman  v.  Silberberg,  67  Texas,  106. 

Although  it  does  not  appear  to  have  been  necessary  to  the  decision  of 
the  questions  actually  involved  under  the  facts  of  the  case,  yet  in  deliv- 
ering the  opinion  of  the  court  in  White  v.  Jacobs,  66  Texas,  464,  Chief 
Justice  Willie  used  the  following  language:  "  The  object  of  the  law  is  to 
give  to  the  claimant  of  personal  property,  seized  under  process  of  law,  a 
summary  method  of  asserting  his  title  or  right  of  possession^  without  a  re- 
sort to  an  ordinary  suit  for  a  recovery  of  property  or  its  value.  His  claim, 
however,  must  be  one  of  title  or  possession,  *  *  *  Either  the  question 
of  title  in  the  claimant,  or  that  of  his  right  to  hold  possession  as  against 
the  defendant  in  the  process^  is  what  is  to  be  tried.  If  either  is  proved  to 
exist  in  the  claimant^  he  must  succeed  in  the  suit,  and  what  enables  him 
to  maintain  his  claim  will  certainly  authorize  him  to  assert  it.' '     The  riglit 
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of  a  mere  lien  holder,  not  in  possession  nor  entitled  to  the  possession,  U> 
assert  the  claim  under  the  statute,  was,  however,  distinctly  repudiated. 
In  several  cases  the  right  of  the  vendor  of  personal  property  to  resort  to 
th«  statutory  method  of  testing  his  claim  to  the  property  before  the  tran- 
situs  has  ceased,  has  been  recognized  and  actually  permitted,  although  he 
was  not  in  the  possession  of  the  goods,  but  depended  upon  his  lien  and 
the  right  of  stoppage  in  transitu,  which  gave  him  the  right  to  repossess 
himself  of  the  goods  and  sell  them  in  satisfaction  of  his  debt,  even  as 
against  an  attaching  creditor  of  the  vendee.  Allyn  v.  Willis,  65  Texas, 
65;  HalflF  v.  Allyn,  60  Texas,  278;  Fox  v.  Willis,  60  Texas,  278. 

The  title  to  the  property  in  such  cases  being  in  the  vendee,  the  right  of 
the  vendor  to  proceed  under  the  statutes  in  question  for  the  protection 
of  his  claim,  must  have  been  sustained  upon  the  grounds  that  he  was  en- 
titled  to  the  possession  of  the  goods,  and  that  such  possession  was  necessary 
to  enable  him  to  exercise  fully  the  rights  of  an  unpaid  vendor,  and  that 
furthermore,  the  statutory  remedy  was  the  most  efficacious  of  the  reme- 
dies at  his  command.  Chandler  v.  Fulton,  10  Texas,  23;  Allyn  v. 
Willis,  supra. 

There  is  apparently  a  close  analogy  between  the  character  of  claim  or 
title  which  was  sustained  in  those  cases  and  the  claim  which  the  ap|>ellee 
is  attempting  to  maintain  in  this  controversy.  He  could  not  execute  the 
trust  unless  he  obtained  the  actual  possession  of  the  property,  as  he  had 
the  right  to  do  under  the  trust  deed;  but  before  he  had  an  opportunity 
of  taking  such  possession  (though  after  the  registration  of  the  instrument), 
the  appellants  caused  the  goods  to  be  seized  upon  their  attachment,  and 
thus  compelled  him  to  resort  to  some  legal  remedy  in  order  to  obtain  the 
possession  and  carry  out  the  trust.  Under  such  circumstances,  we  think 
that  he  was  entitled  to  resort  to  the  statutory  mode  for  trying  the  rights 
of  property,  as  the  speediest  method  of  acquiring  the  possession  of  the 
goods  for  the  purpose  of  executing  his  duties  as  trustee. 

The  appellants  further  insist,  by  several  assignments  of  error,  that  the 
deed  of  trust  was  void  as  to  them,  because  there  was  "  no  immediate,  ac- 
tual, and  continued  change  of  possession,*'  and  because  the  terms  of  the 
instrument  permitted  the  trustee  to  continue  the  sales  "  from  day  to  day,'* 
which  it  is  claimed  would  hinder  and  delay  other  creditors,  etc. 

In  regard  to  the  first  point,  it  may  be  said,  that  as  the  copy  of  the  trust 
deed  was  "  forthwith  deposited  with  and  filed  in  the  office  of  the  county 
clerk  "  of  the  proper  county,  as«  required  by  the  statute  relating  to  chat- 
tel mortgages,  it  was  not  necessary  to  the  validity  of  the  instrument, 
under  that  statute,  even  as  against  attaching  creditoi*s,  and  in  the  absence 
of  fi"aud,  that  there  should  be  **an  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession  of  the  property  mortgaged/' 
etc.     Sayles'  Civ.  Stats.,  art  3190b. 
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The  court  found,  as  we  have  seen,  that  the  grantor  promptly  sent  or- 
ders for  the  cessation  of  his  business  and  control  over  the  property,  and 
his  clerk  discontinued  operations  as  soon  as  he  was  notified  of  the  orders, 
and  closed  the  store.  The  court  further  found,  that  there  was  no  intent 
upon  the  part  of  the  grantor  to  hinder,  delay,  or  defraud  his  other  cred- 
itors, but  that  he  simply  intended  in  good  faith  to  prefer  those  two  who 
were  named  in  the  trust  deed.  That  instrument  was  not  therefore  void, 
under  the  statute  of  frauds  and  fraudulent  conveyances.  Labelle  v.  Tid- 
ball,  59  Texas,  292;  Watterman  v.  Silberberg,  67  Texas,  100. 

Touching  the  same  point,  we  need  only  to  say,  that  the  instrument  re- 
quired the  trustee  to  proceed  "  at  once''  to  sell,  and  to  continue  the  sales 
from  day  to  day  until  all  of  the  property  should  be  sold,  as  we  have  al- 
ready explained.  He  was  not  restricted  as  to  prices,  but  was  required 
to  sell  promptly,  and  at  either  public  or  private  sale.  In  our  opinion, 
there  is  nothing  in  the  terms  of  the  trust  deed  that  would  indicate  any 
unnecessary  delay  in  selling  the  proi>erty;  but  on  the  contrary,  the  great- 
est expedition  seems  to  have  been  enjoined  in  this  particulai*.  The  case 
of  Gallagher  v.  Goldfrank,  75  Texas,  562,  is  not  in  point,  therefore.  See 
Simon  <fe  Co.  v.  McDonald,  ante,  p.  237. 

The  appellants  also  submit  the  pro[X)sition,  that  the  deed  of  trust  in 
question  is  invalid,  and  in  fact  was  never  operative  as  a  valid  contract, 
''because  the  proof  clearly  showed  that  Alexander  Massey,  one  of  the 
beneficiaries  thereunder,  had  not  consented  to  nor  in  any  way  ratified  the 
action  of  the  parties  in  making  said  deed  of  trust,  and  that  he  had  no 
knowledge  of  its  existence  until  after  plain tififs  levy,  if  at  all." 

But  ui)on  the  other  hand,  the  findings  of  tlie  court  show  that  the  other 
beneficiary.  Jink  Evans,  procured  the  execution  of  the  deed  of  trust  and 
accepted  the  same,  and  caused  it  to  be  filed  for  i-ecord  before  the  levy  of 
the  attachment.  It  was  therefore  a  binding  and  complete  contract  be- 
tween him  and  the  grantor,  whether  binding  upon  Massey  or  not,  which 
we  need  not  now  determine.  His  acceptance  of  the  instrument  under  the 
circumstances  was  sufiflcient  to  secure  the  lien,  at  least  in  his  own  favor; 
and  if  we  should  concede  that  Massey*s  assent  ought  not  to  be  presumed, 
still,  in  the  absence  of  fraud,  we  do  not  think  that  the  fact  that  the  in- 
strument included  the  debt  due  Massey  (which  was  a  just  obligation), 
would  vitiate  the  conveyance;  and  especially  is  this  true  when  the  prop- 
erty mortgaged  is  inadequate  to  satisfy  the  debts  in  favor  of  Evans. 
Jones  on  Chat.  Mort.,  sec.  109. 

Evans,  by  his  prompt  acceptance  of  the  mortgage  before  the  levy,  hav- 
ing secured  a  valid  lien  upon  the  property,  would  certainly  have  the 
superior  right  to  the  satisfaction  of  his  entire  demand,  as  specified  in  the 
mortgage,  out  of  the  proceeds  of  the  property  mortgaged,  as  against  any 
other  creditor,  except  Massey.     The  other  creditors  would  in  no  event  be 
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entitled  to  anything  beyond  tlie  surplus^  if  any,  should  they  secure  this 
in  the  proper  mode  as  contemplated  by  law;  but  they  can  not  prevent  the 
execution  of  the  trust,  at  least  in  favor  of  Evans.  Whether  Massey,  un- 
der the  circumstances,  shiUl  be  entitled  to  participate  in  the  distribution 
of  the  proceeds  of  the  mortgaged  property  or  not,  we  do  not  decide,  as 
he  is  not  a  party  to  this  suit.  We  do  decide,  however,  that  the  lien  of 
Jink  Evans  is  sujierior  to  the  claim  of  the  appellants  under  the  levy  of 
their  attachment,  and  that  the  appellee  is  entitled  to  the  possession  of  the 
property  under  the  deed  of  trust. 

There  is  another  question  which  has  been  presented  by  the  appellants, 
that  we  will  now  consider.  The  appellants  insist  that  they  have  a  superior 
lien  upon  the  property  in  dispute  as  firm  creditors  of  J.  W.  Satterfield  & 
Bro. ,  because  their  debt  was  made  with  that  firm  before  the  dissolution  of 
the  partnership,  and  before  the  execution  of  the  deed  of  trust  in  evidence. 
Without  stopping  to  determine  whether  the  goods  in  dispute  were  part- 
nership proi^erty  or  the  individual  property  of  J.  W.  Satterfield,  as  held 
by  the  court  below,  we  hold  that  under  the  law  the  appellants  had  no  lien 
u[>on  the  property  in  dispute  by  reason  of  their  position  as  firm  creditors 
of  J.  W.  Satterfield  <fe  Bro.  at  the  time  of  the  levy  of  the  attachment. 
The  quasi  lien  of  a  partnership  creditor  depends  entirely  uix)n  the  exist- 
ence 6f  the  right  of  the  individual  partners  to  have  the  firm  property  ap- 
plied to  the  satisfaction  of  the  partnership  debts.  When  W.  1.  Satterfield 
sold  out  his  interest  in  the  partnership  to  his  brother  (without  preserving 
the  lien  in  any  manner),  and  thus  dissolved  the  partnei*ship,  the  quasi  lien 
upon  the  property,  either  in  his  favor  or  that  of  api>ellants,  was  thereby 
lost.  We  have  heretofore  fully  expressed  our  views  upon  this  subject, 
and  do  not  think  that  it  would  be  either  useful  or  entertaining  to  repeat 
them.  We  beg  leave  to  refer  to  the  case  merely.  Willis  v.  Heath,  18 
S.W.  Rep.,  801. 

Having  disposed  of  all  of  the  material  questions  which  have  been  pre- 
sented by  the  learned  counsel  for  the  appellants,  and  finding  no  reversible 
error  in  the  proceedings  below,  we  conclude  that  the  judgment  should  be 
afiQrmed. 

AffirmecL 

Adopted  June  21,  1892. 
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A.  H.  AND  G.  H.  Harris  v.  C.  M.  Wells  et  al. 
No.  7468. 

1.  Illegal  Sale  Under  Article  4603,  Paschal's  Digest.  —  The  sale 
denounced  in  article  4003,  PaschaKs  Digest,  is  one  ttiat  "  illegally  affects''  the 
separate  property  of  the  wife.  It  requires  a  sale  effected ;  one  that  in  the  ap- 
pearance of  things  attempts  to  convey  title  to  the  property  of  the  wife.  This 
statute  does  not  apply  to  a  deed  signed  by  husband  and  wife  and  wanting  in  the 
privy  aclcnowledgment  of  the  wife.  See  defective  certificate  of  privy  aclcDowl- 
ment. 

2.  Registration  of  Deed  Under  Limitation  of  Five  Tears.— A 
deed  signed  by  husband  and  wife,  but  not  duly  acknowlc<lged  by  the  wife,  the 
aclcnowledgment  by  the  husband  being  legal,  where  there  is  nothing  to  show 
otherwise  than  that  the  land  conveyed  was  community  property,  is  a  sufiiclent 
basis  for  limitation  under  recorded  deed  under  the  five  years  statute;  and  this 
although  the  land  be  the  separate  property  of  the  wife. 

3.  Tacking  Disabilities.— Suit  by  heir  of  the  mother  for  land  alleged  to 
have  been  the  mother's  separate  property.  The  land  had  been  the  subject  of  an 
attempted  sale,  but  which  was  void  as  to  the  mother  by  reason  of  defective  cer- 
tificate of  privy  aclcnowledgment.  The  plaintiff  was  a  minor  at  her  mother's 
death.  Held^  that  limitation  began  at  the  mother's  death,  and  was  not  inter- 
rupted by  the  subsequent  marriage  of  the  daughter,  who  was  the  plaintiff. 

Appeal  from  Collin.     Tried  below  l>efore  Hon.  H.  O.  Head. 

Oraig  &  Wolfe^  for  api)ellants. — 1.  The  land  in  controversy  being  tlie 
separate  property  of  M.  J.  Stewart,  the  conveyance  by  J.  H.  Stewart  to 
W.  L.  Foster  without  a  suflScient  privy  acknowledgment  of  his  wife,  the 
said  M.  J.  Stewart,  was  an  illegal  sale  within  the  meaning  of  article  4603, 
Paschal's  Digest.     Hunton  v.  Nichols,  55  Texas,  217. 

2.  The  sale  to  W.  L.  Foster  on  September  12,  1867,  being  an  illegal 
sale  of  the  wife's  separate  lands,  no  limitation  began  to  run  against  ap- 
pellant A.  H.  Harris  or  her  mother,  M.  J.  Harris,  and  the  repeal  of  arti- 
cle 4603,  Paschal's  Digest  (section  11,  Act  of  1840),  by  the  adoption  of 
the  Revised  Statutes,  did  not  put  the  statute  in  motion,  appellant  being  a 
minor.     Pasch.  Dig.,  art.  4603;  Rev.  Stats.,  art.  5,  Final  Title. 

3.  Appellant  A.  H.  Harris  being  exempted  from  the  operation  of  the 
statute  of  limitation  by  article  4603,  Paschal's  Digest,  and  being  a  minor 
at  the  date  of  the  repeal  of  said  act,  the  statute  of  limitations  would  not 
begin  to  run  against  her  until  she  should  marry  or  arrive  at  majority. 

T.  J,  Brmcn^  M,  H.  Garnett,  and  Muse  &  Mangum^  for  appellees. 

1.  Mrs.  M.  J.  Stewart  joined  her  husband  in  the  sale  to  Foster,  which 
was  lawful;  and  the  sale  was  not  illegal,  but  simply  ineffectual  to  pass 
title,  because  of  the  officer's  certificate.  Hunton  v.  Nichols,  55  Texas, 
217. 

2.  The  cause  of  action  accrued  to  Mrs.  Stewart  in  her  lifetime,  and 
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upon  her  death  the  statute  commenced  to  run  against  her  children,  be- 
cause their  disability  of  minority  could  not  be  tacked  to  the  covci*ture. 
Hunton  v.  Nichols,  55  Texas,  217;  Thorpe  v.  Raymond,  16  How.,  247. 

3.  The  law  of  limitation  in  force  at  the  time  of  the  trial  governs.  No 
one  can  have  a  vested  right  in  such  law,  or  in  an  exception  to  the  gen- 
eral rule.  Gautier  v.  Fmnklin,  1  Texas,  732;  Terry  v.  Andei*son,  75 
U.  S.,  628. 

4.  If  it  were  true  that  the  sale  to  Foster  was  illegal  within  the  mean- 
ing of  article  4603,  Paschal's  Digest,  still  its  repeal  would  have  set  the 
statute  to  running  against  appellant,  because  the  exception  would  not 
exist.     Ragsdale  v.  Barnes,  68  Texas,  504. 

FISHER,  Judge,  Section  B. — ^This  was  an  action  by  appellants  against 
appellees  to  recover  an  undivided  one-half  interest  in  80  acres  of  land  in 
the  Grafton  Williams  survey,  in  Collin  County.  The  suit  was  in  form 
of  trespass  to  try  title  and  for  damages. 

Appellant  A.  H.  Harris  claimed  the  same  to  be  her  separate  property 
by  inheritance  from  her  deceased  mother,  Mrs.  M.  J.  Stewart.  Appel- 
lees pleaded  general  denial,  not  guilty,  suggested  improvements  in  good 
faith,  and  the  five  and  ten  years  statutes  of  limitations.  Appellants  re- 
plied by  supplemental  petition,  alleging  that  the  land  sued  for  was  the 
separate  property  of  M.  J.  Stewart,  the  mother  of  the  appellant  A.  H. 
Harris;  that  her  said  mother  had  not  during  her  life  disposed  of  said  land 
in  a  manner  binding  upon  her  or  her  heira,  or  as  was  provided  by  law  for 
the  sale  by  married  women  of  lands  belonging  to  their  separate  estates; 
that  Mrs.  Stewart  died  intestate  on day  of ,  1877,  while  appel- 
lant A.  H.  Harris  was  a  minor;  that  she  continued  to  be  a  minor  until 
her  marriage  in  1889.  The  court  rendered  judgment  for  appellees,  sus- 
taining their  pleas  of  the  five  and  ten  years  statutes  of  limitations. 

The  case  was  submitted  to  the  court  below  upon  the  following  agreed 
facts:  That  the  land  in  controversy  was  the  separate  property  of  M.  J. 
Stewart;  that  M.  J.  Stewart  was  the  wife  of  J.  H.  Stewart,  and  that  plaint- 
iflf  A.  H.  Harris  is  their  daughter.  M.  J.  Stewart  died  intestate  on  the 
21st  day  of  January,  1878,  leaving  as  survivors  her  husband  J.  H.  Stew- 
art and  two  children,  Nannie  Hendricks  and  plaintiff  A.  H.  Harris.  J. 
H.  Stewart  married  in  1885.  Nannie  Hendricks  married  before  tlie  death 
of  her  mother,  and  is  now  28  years  of  age.  Plaintiff  A.  H.  Harris  was  born 
July  27,  1872,  and  was  married  to  her  coplaintiflf,  G.  H.  Harris,  August 
9,  1889. 

On  the  12th  of  September,  1867,  the  said  J.  H.  Stewart  and  M.  J. 
Stewart  executed  and  delivered  to  W.  L.  Foster  a  general  warranty  deed, 
conveying  the  land  in  controversy  for  a  consideration  of  1500  cash  paid. 
That  said  deed  and  the  acknowledgment  of  J.  H.  Stewart  are  regular  in 
form.    The  privy  acknowledgment  of  M.  J.  Stewart  was  as  follows;    '  *And 
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the  said  M.  J.  Stewart  having  been  by  me  examined  separate  and  ^>art 
from  her  said  husband,  declared  that  she  signed  the  same  willingly  and 
freely  and  wished  not  to  retract  it."  The  acknowledgment  was  taken 
before  J.  M.  Benge,  county  clerk  of  Collin  County,  Texas,  on  the  12th 
day  of  September,  1867.  The  said  Benge  died  in  1881.  W.  L.  Foster 
conveyed  the  land  to  6.  R.  Yantis  on  the  SOth  of  June,  1868,  by  deed, 
which  was  duly  acknowledged  and  duly  recorded  on  the  19th  of  March, 
1870,  in  the  records  of  Collin  County,  Texas. 

The  defendants  in  this  suit  claim  the  land  sued  for  by  mesne  conveyances 
from  the  said  G.  R.  Yantis,  by  deeds  duly  recorded  and  executed.  At 
the  time  of  the  execution  of  the  deed  to  W.  L.  Foster  he  went  into  the 
peaceable  i>ossession  of  said  lands;  he  and  the  defendants,  and  those  under 
whom  the  defendants  claim  title  to  said  lands,  have  since  the  said  12th  of 
September,  1867,  had  the  {peaceable  adverse  possession  of  said  land  up  to 
the  time  of  the  institution  of  this  suit;  during  all  of  this  time  the  defend- 
ants and  those  under  whom  they  claim  title  have  claimed  to  own  the 
same  adversely  to  every  one;  defendants  and  those  under  whom  they 
claim  have  during  all  this  time  (mid  all  taxes  on  said  land;  and  during  all 
said  time  since  the  12th  day  of  September,  1867,  the  defendants  and  those 
under  whom  they  claim  have  had  exclusive  adverse  possession  of  the  land 
under  said  conveyances,  using,  cultivating,  and  enjoying  the  same. 

Ui)on  these  facts  the  court  concluded  this  to  be  the  law:  "  That  the 
sale  by  J.  H.  and  M.  J.  Stewart  to  W.  L.  Foster  was  not  an  illegal  sale 
within  the  meaning  of  ailicle  4603,  Paschal' s  Digest,  and  that  the  statutes 
of  limitation  commenced  to  run  in  favor  of  defendants  u[K)n  the  death 
of  said  M.  J.  Stewart,  on  January  21,  1878,  and  that  the  plain tiffis  were 
barred  by  both  the  five  and  ten  years  statutes  of  limitation  before  the  in- 
stitution of  this  suit." 

There  are  other  conclusions  of  law  found  by  the  court,  which  we  con- 
sider not  necessary  to  state,  as  we  dispose  of  the  case  upon  the  proposi- 
tion of  law  already  stated. 

Appellants  contend  that  this  conclusion  of  the  court  is  erroneous,  for 
the  reason: 

*'The  court  having  found  that  the  land  m  controverey  was  tlie  sepa- 
rate property  of  Mi*s.  M.  J.  Stewart,  who  was  the  mother  of  ap|)ellant 
A.  H.  Harris,  erred  in  his  conclusion  of  law  that  the  sale  by  J.  H.  and 
M.  J.  Stewart  to  W.  L.  Foster  was  not  an  illegal  sale,  and  that  the  stat- 
utes of  limitation  commenced  to  run  against  appellants  ui)on  the  death 
of  said  M.  J.  Stewart,  on  January  21,  1878,  the  findings  of  fact  showing 
that  there  was  no  suflScient  privy  acknowledgment  of  said  M.  J.  Stewart 
to  the  deed  conveying  said  land  to  the  said  W.  L.  Foster,  and  because 
ijaid  deed  was  a  nullit3\  The  land  in  controversy  being  the  separate 
inoperty  of  M.  J.  Stewart,  the  conveyance  by  J.  H.  Stewart  to  W.  L. 
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Foster,  without  a  sufficient  privy  acknowledgment  of  his  wife,  the  said 
M.  J.  Stewart,  was  an  illegal  sale  within  the  meaning  of  article  4603, 
Paschal' s  Digest." 

The  position  that  appellants  take  is,  that  if  the  sale  was  illegal  within 
the  meaning  of  article  460o,  Paschal's  Digest,  limitation  did  not  com- 
mence to  run  against  appellant  A.  H.  Harris  until  her  marriage,  she  being 
a  minor;  and  that  the  death  of  her  mother  did  not  put  the  statutes  of 
limitation  in  operation,  although  the  appellees  and  those  under  whom 
they  claim  were  in  adverse  possession  of  the  land  before  her  mother  died. 
The  Act  of  January  20,  1840  (Paschal's  Digest,  article  4603),  provides, 
that  if  during  covei*ture  a  sale  of  the  lands  or  slaves  of  the  wife  be  ille« 
gaily  effected ,  no  limitation  shall  run  during  coverture;  and  if  the  wife 
shall  not  survive  the  dissolution  of  the  marriage,  limitation  shall  not  com- 
mence running  as  to  the  children  of  the  deceased  mother  until  all  of  the 
children  shall  have  arrived  at  the  age  of  majority,  or  those  under  that 
age  shall  liave  married.  This  act  is  no  longer  in  force.  It  was  repealed 
by  the  adoption  of  the  Revised  Statutes. 

It  is  not  believed  that  the  attempted  sale  complained  of  is  an  illegal 
sale  within  the  meaning  of  the  statute  quoted.  In  other  words,  the  stat- 
ute does  not  embrace  this  character  of  sale.  The  sale  denounced  is  one 
that  ''illegally  affects'*  the  separate  property  of  the  wife.  It  requires  a 
sale  effected;  one  that  in  the  appearance  of  things  attempts  to  pass  and 
convey  title  to  the  property  of  the  wife.  The  deed  here  complained  of 
does  not  appear  to  have  that  effect.  It  is  worthless  as  a  sale  of  the  sep- 
arate property  of  the  wife.     Her  title  is  not  affected  by  this  deed. 

The  acknowledgment  of  the  deed  being  good  as  to  the  husband,  its 
registration  is  sufficient  to  carry  with  it  the  statute  of  five  years  limita- 
tion, as  it  does  not  appear  from  the  facts  that  the  instrument  upon  its  face 
shows  that  the  property  mentioned  is  the  separate  property  of  the  wife. 
A  party  selling  need  not  have  title,  and  in  fact  may  be  without  title;  but 
if  the  deed  is  not  void  on  its  face,  it  will  support  the  statutes  of  limita- 
tions of  five  years.  McDonough  v.  Jeffei-son  County,  79  Texas,  539; 
Horton  v.  Nichols,  55  Texas,  218-230. 

We  think  the  facts  protect  appellees  under  both  the  five  and  ten  years 
-statutes  of  limitation. 

We  conclude  the  judgment  should  be  aflSrmed,  and  so  report. 

Jfflrmed. 

Adopted  June  21,  1892. 
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CiTT  OF  El  Paso  v.  Mukdt  Brothebs  et  al. 
No.  7596. 

City  Charter  Coiujtrued— Power  to  Tax— Street  Improvements* 
In  the  charter  of  the  city  of  El  Paso  la  the  following  section :  '•  The  city  coun- 
cil shall  be  invested  with  full  power  to  grade  ♦  ♦  ♦  any  avenue  •  *  ♦ 
within  the  limits  of  the  city  whenever  ♦  ♦  *  provided,  the  city  council 
shall  pay  one-third  and  the  owners  of  the  property  two-thirds  thereof,  except 
the  intersection  of  the  streets,  from  lot  to  lot,  across  the  streets  either  way, 
which  shall  be  paid  for  by  the  city  alone.*'  Improvements  were  made  upon  a 
public  street,  and  the  city  authorities  were  proceeding  to  sell  lots  abutting  on 
said  street  to  pay  assessments  made  for  the  improvements.  The  lot  owners  ob- 
tained an  injunction,  and  the  city  reconvened,  asking  Judgment  for  the  tax  due 
from  each  of  the  plaintiffs,  etc.  The  above  section  was  the  only  authority  for 
the  tax.    Held: 

>  1.  The  city  had  no  power  in  the  premises  not  conferred  by  its  charter,  and 
that  is  silent  with  respect  to  a  lien  upon  property  for  the  purpose  of  improving 
a  street. 

2.  While  the  charter  plainly  shows  an  intention  to  create  a  personal  obliga- 
tion, and  not  a  charge  upon  property,  it  falls  to  mention  who  are  the  persons 
to  be  charged,  or  to  prescribe  any  rule  by  which  this  can  be  ascertained. 

3.  There  is  no  mode  of  ascertaining  who  are  "  the  owners  of  the  property," 
or  in  what  proportion  such  owners,  if  ascertained,  should  pay. 

4.  The  injunction  was  properly  perpetuated  restraining  the  collection  of  such 
assessments. 

Appeal  from  El  Paso.     Tried  below  before  Hon.  T.  A.  Falvey. 

J.  P.  Hague  and  Waters  Davis,  for  appellants. — 1.  The  court  erred  in 
failing  to  decree  to  the  city  of  El  Paso  a  recovery  against  each  of  the 
plaintiffs  for  the  amounts  shown  by  their  petition  to  be  due  and  owing 
to  said  defendant  on  account  of  street  woric,  for  the  reason  that  the  court 
had  jurisdiction  to  render  judgment  for  said  amounts.  The  District  Court 
having  obtained  cognizance  of  the  case  for  one  purpose,  should  retain  it 
for  the  further  purpose  of  doing  full  and  complete  justice  between  the 
parties,  and  should  render  judgment  for  the  amount  shown  to  be  unpaid, 
though  it  be  less  than  $500.  Chambers  <fe  Thigpen  v.  Cannon,  62  Texas, 
293;  Stein  v.  Freiberg,  Klein  «fe  Co.,  64  Texas,  271;  Willis  v.  Gordon,  22 
Texas,  241;  Witt  v.  Kauffman  <fe  Kleaver,  25  Texas  Supp.,  384;  Seymour 
V.  Hill,  67  Texas,  385;  Hale  v.  McComas,  59  Texas,  484. 

2.  The  city  under  authority  of  law  having  entered  into  written  con- 
tract with  the  contractors  for  the  improvement,  and  made  itself  primarily 
liable  for  the  full  cost  of  construction,  upon  the  payment  of  said  cost  of 
construction  became  subrogated  to  the  rights  of  the  contractors  under 
said  contracts,  and  its  claim  against  appellees  would  be  founded  upon 
said  written  contracts.     Rev.  Stats.,  art.  3205;  Sublett  v.  McKinney,  19 
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Texas,  438;  Galveston  v.  Heard,  54  Texas,  432;   Dill,  on  Man.  Corp., 
482,  810. 

DaviSy  Beall  A  Kemp;  Bailey ^  Hunter  A  Foster y  and  Peyton  F.  EdwardSy 
for  appellees. — ^The  appellees  submit  that  the  decision  of  this  cause  de- 
pends upon  the  correct  legal  answer  to  three  questions: 

1.  Did  the  charter  of  the  city,  and  its  ordinances  and  acts  thereunder, 
create  a  lien  on  the  lota  abutting  on  El  Paso  Street  for  the  amount  ex- 
pended in  improving  the  street,  and  authorize  the  city  to  enforce  same  by 
sale  of  the  abutting  lots  ? 

2.  If  not,  did  the  charter  and  ordinances  and  acts  of  the  city  create  a 
liability  inthe  nature  of  debt  on  the  part  of  said  lot  owners  to  pay  for 
said  improvement? 

3.  If  both  or  either  of  the  above  questions  are  answered  in  the  affirma- 
tive, were  the  city's  causes  of  action  set  up  in  its  cross-bill  barred  by  the 
statute  of  limitations  of  two  years  ? 

There  are  no  assignments  of  error  by  appellant  presenting  the  question 
that  the  amounts  claimed  by  the  city  are  a  lien  on  the  lots  of  plaintiffs. 
This  answers  the  first  question  in  the  negative. 

No  part  of  the  work  of  macadamizing,  grading,  curbing,  or  guttering 
a  street,  expended  by  the  city  of  El  Paso,  can  be  collected  as  a  personal 
debt  against  the  owner  of  a  lot  abutting  on  a  street  so  improved.  Con^t., 
art.  1,  sec.  19;  Cool,  on  Tax.,  418,  464;  Burr,  on  Tax.,  436,  471,  472; 
Dill,  on  Mun.  Corp.,  sees.  89,  91,  604,  752,  765,  769;  Allen  v.  Galves- 
ton, 51  Texas,  302;  City  of  Bryan  v.  Page,  51  Texas,  532;  Williams  v. 
Davidson,  43  Texas,  1;  Dwyer  v.  Hackworth,  57  Texas,  245;  Waxahachie 
v.  Brown,  67  Texas,  519. 

It  being  admitted,  that  if  the  city  had  any  claims  against  the  plaint- 
iffs for  the  sums  attempted  to  be  assessed  against  them  separately  as  abut- 
ting lot  ownere,  the  same  had  accrued  more  than  two  years  before  the 
appellant  filed  its  cross-demands  asking  judgments  in  personam,  the  same 
were  barred  by  the  statute  of  limitations. 

The  city  having  no  power  to  assess  street  improvements  against  the 
lots,  the  pretended  assessment  is  not  a  tax;  and  if  it  was,  article  4777,  sec- 
tion 16,  does  not  apply  to  this  character  of  tax.  City  of  Galveston  v. 
Heard,  54  Texas,  446;  Cool,  on  Tax.,  300;  Danford  v.  Williams,  9  Mass., 
234. 

The  injunction  sued  out  by  plaintiffs,  being  for  the  sole  purpose  of 
preventing  the  sale  by  the  officera  of  the  city  of  the  lots  of  plaintiffs  to 
enforce  collection  of  assessments,  did  not  in  any  way  interfere  with  the 
city's  power  to  enforce  by  suit  the  liens,  if  any,  claimed  against  each 
plaintiff,  and  did  not  suspend  the  running  of  the  statute.  High  on  Inj., 
sec.  87. 
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HENRY,  Associate  Justice. — This  suit  was  brought  by  upwards  of 
fifty  property  ownera  against  the  city  of  El  Paso,  to  restrain  the  sale  by 
the  city  of  certain  lots,  belonging  to  the  plaintififs,  separately,  fronting 
on  El  Paso  Street. 

The  petition  charged  that  the  city  was  endeavoring  illegally  to  enforce 
an  assessment  for  improving  said  street. 

The  original  i)etition  was  filed  on  the  4th  day  of  June,  1888,  and  a 
writ  of  injunction  was  issued  on  the  same  day. 

The  defendant,  on  the  19th  of  February,  1890,  filed  its  first  amended 
answer,  setting  up  for  the  first  time  counter-claims  against  the  plaintiffs 
for  the  several  amounts  assessed  against  each  plaintiff's  lot,  stating  the 
amount  claimed  against  each  sepamtely,  and  prayed  for  a  foreclosure  of 
liens  on  said  lots  respectively  for  said  amounts,  and  in  the  alternative,  if 
it  was  no  lien,  for  judgment  in  i)ei'sonam. 

On  February  20,  1890,  the  plaintiffs  filed  their  fii*st  supplemental  i>eti- 
tion,  in  which  they  alleged  that  the  court  did  not  have  jurisdiction  to 
render  said  judgments  in  personam,  as  each  amount  claimed  was  less  than 
$500,  and  set  up  the  statute  of  limitations  of  two  years,  both  by  demurrer 
and  special  plea,  and  also  pleaded  a  general  denial  of  the  defendant's 
cross-bill. 

The  suit  was  tried  before  the  judge,  and  a  general  judgment  was  ren- 
dered for  the  plaintiffs. 

The  appellees  submit  that  the  decision  of  this  cause  de[>ends  upon  the 
correct  legal  answer  to  three  questions: 

''1.  Did  the  charter  of  the  city,  and  its  ordinances  and  acts  there- 
under, create  a  lien  on  the  lots  abutting  on  El  Paso  Street  for  the  amount 
expended  in  improving  the  street,  and  authorize  the  city  to  enforce 
same  by  sale  of  the  abutting  lots  ? 

''2.  If  not,  did  the  charter  and  ordinances  and  acts  of  the  city  create 
a  liability  in  the  natui'e  of  debt  on  the  part  of  said  lot  owners  to  pay  for 
said  improvements? 

"3.  If  both  or  either  of  the  above  questions  are  answered  in  the  af- 
firmative, were  the  city's  causes  of  action  set  up  in  its  cross-bill  barred 
by  the  statute  of  limitations  of  two  years  ?' ' 

We  think  that  these  questions  fairly  present  all  of  the  issues  raised  by 
the  assignments  of  error,  and  more  than  are  necessary  to  be  considered 
by  us  in  determining  this  appeal. 

So  much  of  the  charter  of  the  city  as  relates  to  these  issues  reads  as 
follows: 

''  Section  180.  The  city  council  shall  be  vested  with  full  power  and 
authority  to  grade  and  macadamize,  pave,  repair,  or  otherwise  improve 
any  avenue,  street,  or  alley,  or  any  portion  thereof,  within  the  limits  of 
the  city,  whenever,  by  a  vote  of  two- thirds  of  the  aldermen  elected  or 
appointed,  they  may  deem  such  improvement  for  the  public  interest;  pro- 
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vided,  the  city  council  shall  pay  one-third  and  the  ownei-s  of  the  prop- 
erty two-thirds  thereof,  except  the  intersection  of  the  streets,  from  lot  to 
lot  across  the  streets  either  way,  which  shall  be  paid  for  by  the  city  alone." 

The  city  had  no  power  in  the  premises  not  conferred  by  its  charter,  and 
that  is  silent  with  regard  to  a  lien  upon  property  for  the  cost  of  improv- 
ing a  street. 

This  court  has  announced  its  adhesion  to  the  rule  stated  by  Mr.  Cooley, 
that  "such  a  ix)wer,  when  plainly  granted,  is  to  be  construed  with  strict- 
ness, and  as  strictly  pursued  by  the  authorities  who  are  to  levy  the  tax." 
Cool,  on  Tax.,  609;  Allen  v.  Galveston,  61  Texas,  318. 

It  must  be  held  that  no  lien  upon  property  was  given  by  the  charter. 
The  only  obligation  that  it  mentions  is  a  pei-sonal  one  against  "  the  own- 
ers of  the  property." 

Before  assessments  for  a  local  improvement  can  be  levied  and  collected, 
either  upon  property  or  against  its  owner,  there  must  be  comi^etcnt  leg- 
islative authority.  "  The  district  of  assessment  must  either  be  prescribed 
by  the  Legislature,  or  some  method  of  determining  it  must  be  given,  and 
the  rule  of  apportionment  must  be  laid  down."     Cool,  on  Tax.,  653. 

"They  can  only  be  levied  under  authority  of  positive  constitutional 
or  statutory  law,  generally  found  in  the  act  of  incorporation  of  towns 
and  cities,  or  some  special  or  general  statute  conferring  the  ix)wer.  The 
measure  of  the  power  when  authorized,  and  the  mode  of  its  exercise,  must 
be  sought  for  in  the  statute  creating  the  municipal  cori)oration,  or  con- 
ferring upon  it  the  powei-s  to  be  exercised."    Welty's  Law  of  Assess.,  415. 

The  only  question  that  we  think  it  necessary  to  consider  in  this  opin- 
ion is,  whether  or  not  the  authority  to  levy  and  collect  tiie  tax,  and  the 
manner  of  its  exercise,  were  sufficiently  provided  for  by  the  charter  un- 
der which  the  city  was  at  the  time  acting. 

Tlie  section  of  the  charter  above  quoted  is  conceded  to  have  been  then 
in  force.  We  liave  examined  the  charter  of  the  city  without  finding  any 
other  or  additional  authority  to  impose  or  collect  the  tax. 

Wliile  the  charter  plainly  shows  an  intention  to  create  a  personal  obli- 
gation, and  not  a  charge  upon  property,  it  utterly  fails  to  mention  who 
are  the  i>ei-sons  to  be  charged,  or  to  prescribe  any  rule  by  which  tiiey  sliall 
be  ascertained.  It  neither  by  its  own  terms,  nor  by  conferring  the  au- 
thority to  do  so  upon  some  other  body  or  tribunal,  makes  the  necessary 
provision  for  determining  who  shall  be  required  to  pay  the  assessment. 

It  is  charged  by  the  charter  only  "  ui)on  the  owners  of  the  property," 
but  of  what  property  is  in  no  way  specified.  By  adding  to  it  words  that 
are  usually  found  in  such  charters,  we  might  conclude  that  the  ownei*s 
of  lots  fronting  on  the  improved  part  of  the  street  were  intended,  but  it 
is  not  so  expressed  in  the  charter.  That  does  not  si)ecify  whether  it  is  a 
charge  upon  real  or  personal  property,  or  upon  both,  or  if  upon  either, 
where  it  is  situated.     The  words  "the  property"  can  not  refer  to  the 
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land  on  which  the  work  is  done,  because  that  is  a  public  street,  and  yet 
they  do  not  literally  apply  to  anything  else.  If  we  were  at  liberty  to 
supply  words  so  as  to  make  the  charge  api)ly  to  ownei-s  of  proi>erty  bene- 
fited  by  the  improvement,  we  would  still  be  unable  to  say  that  no  prop- 
erty was  benefited  in  some  degree  except  the  lots  that  abut  on  the  street; 
and  if  this  difl3culty  was  removed,  and  it  could  be  asceilained  who  *'tbe 
ownei-s  of  the  property  "  intended  are,  still  we  would  not  know  by  what 
rule  it  was  intended  that  the  proportion  of  the  whole  expense  to  be  paid 
by  the  diflPerent  ownei-s  should  be  ascertained.  Tlie  charter  does  not  even 
say  that  the  charge  shall  be  against  the  owners  of  property  that  is  **  bene- 
fited" by  the  improvement. 

The  charter,  neither  by  its  own  terms  nor  by  delegation  of  authority  to 
another,  provides  for  the  ascertainment  of  the  proix>rtionate  part  of  the 
entire  cost  which  each  property  owner  shall  be  required  to  pay.  The 
method  of  api)ortioning  the  cost  of  the  improvement  is  of  vital  import- 
ance. Different  plans  are  pursued,  all  of  which  have  met  with  more  or 
less  criticism  and  objection  as  being  contrary  to  the  principle  upon  which 
the  authority  rests,  if  not  unconstitutional,  but  which  have  been  upheld 
by  the  courts  when  prescribed  by  the  Legishiture. 

The  cliarter  could  have  provided  for  payment  to  be  made  by  abutting 
ownei*s,  according  to  frontage  or  value,  and  in  proi>ortion  to  the  cost  of 
the  entire  improvement,  or  of  each  block,  or  in  other  s|)ecified  modes, 
having  due  regard  to  benefits  received  and  equality;  but  it  not  having 
done  so  directly  nor  indirectly,  the  courts  can  fiot  supply  the  omission. 

We  deem  it  unnecessary  to  consider  other  questions  presented  by  the 
assignment  of  errors. 

As  authority  was  not  confeiTed  upon  the  city  by  its  charter  to  make 
any  part  of  the  cost  of  the  improvement  a  charge  u|K)n  the  property  of 
the  plaintififs,  nor  against  them  pei*sonally,  the  judgment  must  be  affirmed. 

Delivered  June  24,  1892. 


Waco  Bridge  Company  v.  City  of  Waco. 
No.  G307. 

1.  Fact  Case.— Sec  testimony  held  insufilcient  to  show  legal  or  equitable 
title  in  the  plaintiff,  the  bridge  company,  in  the  land  adjoining  the  bridge,  and 
which  by  injunction  was  sought  to  be  protected  from  invasion  by  the  city  for 
sewer  and  other  purposes,  alleged  to  endanger  the  safety  of  the  bridge. 

2,  Holding  Under  Deed  — Practice.  — Grantors  of  the  two  acres  tract 
claimed  by  plaintiff  held  said  tract  under  a  deed  reserving  streets  through  it, 
and  dedicating  the  land  so  reserved  to  public  use  as  streets.  The  work  carried 
on  by  the  city  of  Waco  sought  to  be  restrained  was  upon  one  of  the  streets  so 
reserved.    In  the  preparation  for  trial  this  deed  was  included  in  the  list  of  title 
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papers  furnished  by  the  plaintiif  to  counsel  for  the  city.  On  the  trial  the  deed 
was  not  introduced  by  the  plaintiff  bridge  company,  counsel  stating  that  the 
plaintiff  did  not  claim  under  it.  Held,  under  the  circumstances  the  simple  dis- 
claimer of  holding  under  the  deed  was  not  sufficient  reason  for  excluding  it 
when  offered  by  the  city. 

3.  Effect  of  Recitals  upon  Privies.— The  deed  clearly  reserved  and  ded- 
icated a  street.  If  the  plaintiff  had  accepted  it.  and  held  under  it,  or  if  it  was 
a  link  in  its  chain  of  title,  it  was  bound  by  it.  Even  if  it  was  not  a  necessary 
link  in  its  chain  of  title,  if  it  acquired  the  title  of  those  holding  under  it.  for  the 
purpose  of  quieting  its  title  or  removing  clouds  or  conflicting  claims,  it  must  be 
held  to  have  taken  it  with  and  become  bound  by  its  reservations. 

4.  Same— Recitals  in  Deeds.— It  was  sufficient  and  competent  that  the 
deed  appeared  to  be  one  of  the  sources  under  which  plaintiff  claimed  the  land, 
to  show  the  rights  of  the  city  in  the  streets  reserved  in  such  dee<1. 

6.  Same— Deed  by  Attorneys  and  Power  Not  Shown.— Inasmuch 
as  the  deed  was  not  offered  as  evidence  of  title,  the  absence  of  the  power  of  at- 
torney under  which  the  deed  was  executed  was  not  material,  nor  did  it  affect 
the  question  of  its  competeny  and  relevancy  that  it  was  a  quitclaim.  The  deed 
contained  a  reservation  and  dedication  of  the  streets,  and  the  grantee  recog- 
nizetl  them  by  accepting  the  deed. 

6.  Pow^er  to  Make  Dedication.  —  Where  a  deed  executed  by  attorneys 
contained  reservations  for  streets,  it  seems  that  only  the  grantors  could  take 
advantage  of  the  want  of  power.  Long  acquiescence  is  persuasive  of  power  or 
of  ratification. 

7.  Vendees.— The  vendees  under  a  deed  reserving  streets  can  not  defeat 
such  reservation  or  dedication,  or  convey  to  their  sub-vendee  a  greater  right 
than  they  had. 

8.  Rigrht  of  Incorporated  Bridge  Company  to  Use  of  Streets.— 
Althougli  work  of  a  bridge  company  may  be  necessary  to  the  safety  of  the  struc- 
ture, it  does  not  follow  that  for  such  purpose  a  public  street  may  be  occupied 
against  the  consent  of  the  city  having  control  of  such  street. 

Appeal  from  McLennan.     Tried  below  before  Hon.  Eugene  Williams. 

PraHier  A  Lindaey^  and  Clarke  Dyer  &  Bollnger,  for  appellant. —  1.  It 
was  error  to  allow  defendant  to  introduce  in  evidence  the  deed  from  J. 
D.  and  D.  C.  Giddings  to  W.  B.  and  S.  B.  Trice,  dated  January  23,  1872. 

(1)  For  the  reason  that  api)ellant  had  shown  title  in  Trices,  and  prior 
possession  in  them  of  the  two  acres  of  land^  all  prior  to  the  said  convey- 
ance of  the  Messrs.  Giddings;  and  that  it,  plaintiff,  held  under  the 
Trices,  irrespective  of  the  Messrs.  Giddings'  deed  to  W.  B.  and  S.  B. 
Trice,  and  did  not  claim  under  said  Giddings'  title,  Simon  Trice  having 
purchased  from  A.  J.  Buchanan  and  paid  the  purchase  money.  Alexan- 
der V.  Gilliam,  39  Texas,  235;  Kolb  v.  Bankhead,  18  Texas,  232;  Wil- 
son V.  Palmer,  18  Texas,  595;  Duren  v.  Strong,  53  Texas,  381. 

(2)  Because  it  purported  to  be  made  by  J.  C.  Frazier  and  S.  H.  Renick, 
attorneys  in  fact,  and  no  power  of  attorney  was  in  evidence,  and  the  said 
deed  was  inadmissible  in  evidence  without  proof  of  the  power  of  said 
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Renick  and  Frazier  to  execute  same.     Watrous  v.  McGrew,  16  Texas, 
513;  Wright  v.  Doherty,  50  Texas,  42. 

(3)  The  deed  from  J.  D.  and  D.  C.  Giddings  to  W.  B.  and  S.  B.  Trice 
was  a  quitclaim  deed,  and  a  dedication  of  a  road  in  same  is  not,  in  this 
character  of  conveyance,  a  covenant  running  with  the  land  that  would 
bind  appellant,  even  though  purchased  from  and  held  under  the  said  W. 
B.  and  S.  B.  Trice,  unless  a  valid  title  had  been  shown  in  said  J.  D.  and 
D.  C.  Giddings.  2  Dill,  on  Mun.  Corp.,  sec.  499;  2  Wait's  Act.  and 
Def.,  706;  Lee  v.  Lake,  4  Mich.,  11;  Detroit  v.  Railway,  23  Mich.,  209. 

(4)  Without  showing  the  power  of  attorney  under  which  it  is  purported 
to  have  been  made,  for  the  reason  that  the  attorneys  in  fact  making  such 
deed  had  no  power  to  make  a  dedication  of  a  roadway  unless  the  power 
under  which  they  acted  confeii'ed  such  power.  2  Dill.  Mun.  Corp.,  sec. 
498. 

(5)  The  dedication  t]iei*ein  named  is  a  condition  subsequent,  and  not 
binding  on  npi>ellant  or  any  one  else  except  the  vendees  therein  named, 
and  only  subjected  them  to  an  action  for  damages  for  the  breach  of  such 
covenant  because  of  the  same  being  a  strict  condition  subsequent,  and  a 
covenant  not  running  with  the  land.  Morrison  v.  Chandler,  44  Texas, 
24;  2  Dill.  Mun.  Corp.,  sec.  505,  and  note;  2  Waifs  Act.  and  Def.,  706 
(sec.  2),  662  (sec.  4);  Cross  v.  Cai-son,  44  Am.  Dec.,  742,  and  note;  18 
N.  J.  Eq.,  305;  Wood  on  Nuis.,  sec.  247;  Tied,  on  Real  Prop.,  sec.  611. 

2.  The  evidence  shows,  and  the  fact  is  not  conti*overted,  tliat  the  pil- 
ing that  was  being  done,  and  other  engineering  work  plaintiff  was  at- 
tempting to  do,  was  necessary  and  indispensable  to  the  preservation  and 
perpetuation  of  plaintiff's  bridge  projjerty  and  its  chartered  franchise  and 
rights  and  its  maintenance  of  its  duty  to  the  public  in  the  preservation 
and  safety  of  itself  as  a  public  highway;  and  tlic  court  eiTcd  in  not  so 
finding  and  holding,  as  this  was  a  material  ix)int  in  the  case,  made  both 
by  the  pleadings  and  the  evidence. 

3.  The  evidence  shows  that  Elm  Street,  as  opened  east  of  plaintiffs 
bridge  property,  owing  to  a  defective  sewerage  system  of  the  city  of 
Waco,  has  been  neglected  by  the  city,  has  washed  out,  became  impassa- 
ble, and  has  become  a  conduit  for  all  water  accumulating  easterly  of 
plaintiff's  bridge,  as  well  as  for  overflow  rises  from  the  Brazos  River  break- 
ing out  of  said  stream  above,  and  as  such  has  become  a  nuisance,  and  has 
made  a  deep  cut  from  the  west  end  of  Elm  Street  as  opened  by  said  city 
over  plaintiff's  proj^erty,  and  in  such  proximity  to  the  anchorages  and 
towers  of  plaintiff's  bride  as  to  endanger  the  safety  of  said  bridge.  The 
finding  of  the  court  on  the  above  point  is  contrary  to  and  not  sustamed 
by  the  evidence.  Wood  on  Nuis.,  sees.  317,  777-779  (and  notes),  131, 
320,  329,  798,  801,  811;  Ang.  on  Highways,  sees.  268,  319. 

HENRY,  Associate  Justice.  —  This  suit  was  brought  by  the  appellant 
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to  restrain  the  city  of  Waco  in  the  following  respects:  It  charged  that 
plaintiff  acquired  by  purchase  from  W.  B.  and  S.  B.  Trice,  by  deed  dated 
the  19th  day  of  May,  1876,  two  acres  of  land  lying  above  its  bridge  and 
on  the  east  bank  of  the  Brazos  River,  on  which  it  i)roposed  to  construct  a 
barricade  to  prevent  the  supports  ujwn  which  its  bridge  rested  from  being 
washed  and  undermined  by  the  watera  of  the  river,  but  that  it  was  for- 
bidden and  prevented  from  so  doing  by  the  city. 

"Appellant  fuilher  averred,  that  appellee,  during  the  year  1883,  in  the 
exei*eise  of  its  municipal  powei-s,  did  drain  certain  low  lands  or  ponds 
lying  within  the  corporate  limits  of  said  city  of  Waco,  by  attempting  the 
constioiction  of  a  sewer  from  said  pond,  whereby  the  natural  drainage  of 
said  water  in  said  ix)nd  and  accumulating  therein  from  the  drainage  of  a 
large  ai'ea  of  country  was  c*onducted  into  the  Brazos  River  a  few  feet  above 
the  anchorages  of  the  complainant's  bridge,  being  conducted  into  said 
river  Brazos  over  the  said  lands  and  proi>erty  of  complainant.  Appel- 
lant alleged  that  said  sewer  was  so  unskillf ully  and  negligently  constructed 
by  appellee,  that  the  water  from  said  pond,  during  the  spring  rains  of 
1884  and  1885,  overflowed  said  sewer  and  was  conveyed  in  a  general 
course  thereof  upon  appellant's  property,  washing  out  large  deep  gullies 
thereon  near  to  and  adjacent  to  the  side  anchorages  of  the  appellant's 
bridge,  washing  away  the  fence  of  appellant  and  inflicting  other  damages 
upon  complainant  to  the  amount  of  $1000,  it  being  averred  that  owing 
to  the  caving  in  of  appellant's  property  and  consequent  injury  to  its  free- 
hold occasioned  by  said  sewer,  a  long  line  of  complainant's  fence,  to-wit^ 
300  feet,  was  thrown  down,  lost,  injured,  and  destroyed,  resulting  in 
damages  as  aforesaid. 

"Api3ellant  averred,  that  appellee  was  maintaining  said  sewer  in  a  care- 
less, negligent,  and  indifferent  manner,  not  keeping  same  in  repair, 
whereby  the  surface  watei-s  from  ponds  in  East  Waco  were  diverted  from 
their  natural  courses  and  drained  uiK)n  the  property  of  appellant,  and  in 
such  a  manner  as  to  cause  the  earth  to  cave  in  at  and  around  the  anchor- 
ages of  appellant's  bridge,  in  a  manner  calculated  to  undermine  and  de- 
stroy same,  one  of  said  anchorages  then  being  within  eight  feet  of  the 
wash  occasioned  by  said  defective  sewer,  and  is  threatened  with  certain 
destruction  if  appellee  be  allowed  to  maintain  said  sewer  in  its  then  bad 
and  dangerous  condition,  as  all  rainfall  of  necessity  finds  escape  through 
the  deep  channels  of  said  defective  sewer. 

"Appellant  averred,  that  the  point  where  said  defective  sewer  existed 
was  the  same  defendant  had  taken  possession  of  and  was  withholding  and 
digging  away  and  lowering,  and  appellant  averred  it  could  protect  its 
propei-ty  by  tlie  proposed  system  of  barricading,  but  was  prevented, 
whereby  its  bridge  structure  was  at  all  times  menaced  and  threatened 
with  impending  danger  and  disaster.  Appellant  pra^^ed  that  appellee  be 
required  to  maintain  said  sewer  so  as  to  result  in  no  further  injury,  and 
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that  an  injunction  issue  to  appellee  enjoining  it  from  any  and  all  inter- 
ference with  appellant  upon  its  said  parcels  of  land,  and  to  desist  from  all 
further  work,  trespass,  or  injury  thereto,  and  on  final  hearing  for  a  perpetu- 
ation of  said  injunction;  and  for  judgment  for  damages  and  costs,  etc/* 

The  cause  was  tried  by  the  court  without  a  jury,  and  a  judgment,  upon 
the  aforesaid  issue,  was  rendered  in  favor  of  the  defendant. 

The  judge  filed  conclusions  of  fact  and  law,  which  were  substantially 
as  follows,  upon  the  x)oints  which  we  deem  it  necessaay  to  consider  in  this 
opinion: 

"Tlie  evidence  shows,  however,  that  the  old  road  ran  on  the  line  be- 
tween what  are  known  in  the  testimony  as  the  Hood  and  Waco  Manu- 
facturing Company's  tracts;  that  the  Hood  lies  up  the  river  to  the  north, 
the  other  tract  extending  down  the  river  past  the  bridge;  that  parts  of 
these  two  tracts  now  belong  to  the  plaintiff,  including  all  the  land  upon 
which  the  highway  in  question  is  claimed;  that  these  two  tracts  are  held 
by  different  titles,  and  each  tract  by  more  than  one  source  and  chain  of 
title;  that  the  Hood  tract  is  held  by  purchase  from  W.  B.  and  S.  B.  Trice, 
who  held  by  purchase  from  Buchanan,  and  that  no  pai)er  title  exists  of 
this  transfer,  but  that  there  is  also  in  evidence  a  deed  from  D.  C.  and  J. 
D.  Giddings,  by  attorneys  Frazier  &  Renick,  to  said  W.  B.  and  S.  B. 
Trice;  it  is  claimed  that  under  said  deed  the  bridge  company  is  held  by  the 
reservation  and  condition  therein  contained,  among  which  is  the  follow- 
ing: '  Tlie  said  W.  B.  and  S.  B.  Trice  should  open,  and  forever  keep 
open  for  the  use  of  the  public,  three  streets  of  75  feet  in  width  each,  said 
streets  beginning  at  the  Brazos  River  and  running  from  the  said  river, 
and  parallel  with  the  south  line  of  said  tract,  through  said  tract  to  the 
west  line  of  said  Trice's  brick  yard  tract;  one  of  said  streets  to  be  located 
on  the  north  side  of  said  tract,  one  to  be  located  on  the  south  side,  and 
one  in  the  middle  of  said  tract; '  that  the  present  roadbed  would  be  in- 
cluded in  the  street  located  on  the  south  side  of  said  tract. 

"  From  which  the  court  concludes,  that  the  city  has  the  right  to  the 
roadway,  free  from  obstruction  by  the  proposed  piling  claimed  to  be  nec- 
essary for  the  protection  of  the  bridge  property.  Tlie  court  is  of  the 
opinion,  that  the  right  of  the  bridge  company  to  protect  its  towei-s,  an- 
chors, and  other  property  by  engineering  works  is  not  superior  to  the 
city's  rights  under  the  Giddings  deed;  and  further,  that  the  floods  of 
1884  and  1885  were  extraordinary  and  unprecedented,  such  as  could  not 
have  been  reasonably  expected  in  the  original  construction  of  the  sewer 
along  Elm  Street,  and  were  the  immediate  and  proximate  cause  of  the 
damage  to  the  bridge  property,  and  that  this  damage  should  not  be  as- 
sessed against  the  city;  that  the  said  sewer,  as  now  constructed,  does  not 
endanger  the  property  of  the  bridge  company,  and  that  the  city  should 
not  be  deprived  of  its  use  by  injunction." 

The  most  important  question  in  the  case  is,  whether  or  not  the  bridge 
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company  is  so  related  to  the  deed  made  by  J.  D.  and  D.  C.  Giddings,  by 
theii*  attome3^s  in  fact,  to  the  Trices,  as  to  bind  it  by  the  reservation 
contained  in  that  deed,  and  whether  the  deed  was  properly  admitted  as 
evidence  against  it  to  prove  the  reservation. 

The  plaintiff,  for  the  puqiose  of  showing  its  title  to  the  two  acres  of 
land  and  its  right  to  recover,  introduced  the  following  evidence: 

1.  A  deed  from  A.  J.  Buchanan  and  wife  to  James  Monroe,  dated  the 
23d  day  of  November,  1867,  reciting  a  consideration  of  $2785. 66|,  con- 
veying an  undivided  one-half  interest  to  the  ferry  across  the  Brazos 
River  connecting  East  and  West  Waco,  and  at  the  foot  of  Main  Street  in 
West  Waco. 

2.  A  deed  from  Thomas  Harrison  to  James  Monroe,  dated  the  1st  day 
of  May,  1870,  for  the  recited  consideration  of  $325,  conveying  a  one- 
fourth  interest  in  an  acre  and  one-half  lot  of  giound  near  the  ferry  across 
the  Brazos  River  at  Waco,  and  being  above  the  Waco  and  Dallas  road, 
including  what  is  known  as  the  Buchanan  and  Peavy  grocery  building 
and  lot,  east  of  the  Brazos  River. 

3.  A  deed  from  A.  J.  Buchanan  to  J.  H.  Wilson,  dated  the  21st  day 
of  January,  1870,  for  tlie  recited  consideration  of  $80,  conveying  one 
equal  undivided  one-half  interest  in  and  to  one  and  one-half  acres  lot  of 
ground  near  the  ferry  across  the  Brazos  River  at  Waco,  and  being  above 
the  Waco  and  Dallas  road,  including  what  is  known  as  the  Buclianan 
and  Peavy  grocery  building  and  lot,  east  of  the  Brazos  River. 

4.  A  deed  from  J.  H.  Wilson  to  James  Monroe,  dated  the  2l8t  day  of 
January,  1870,  for  the  recited  consideration  of  $230,  conveying  the  land 
last  above  described. 

5.  A  deed  from  James  Monroe  to  the  Waco  Bridge  Company,  dated 
the  21st  day  of  October,  1870,  for  the  recited  consideration  of  $2500  in 
the  paid-up  capital  stock  of  said  corporation,  conveying  all  of  the  "  right, 
title,  and  interest"  of  the  grantor  in  a  *' certain  one  and  one-half  acres 
lot  of  ground  near  the  ferry  on  the  east  side  of  the  Brazos  River,  oppo- 
site the  city  of  Waco,  and  lying  above  the  Waco  and  Dallas  road,  in- 
cluding what  is  known  as  the  Buchanan  and  Peavy  grocery  building.'^ 

6.  A  deed  from  W.  B.  and  S.  B.  Trice  to  the  Waco  Bridge  Company, 
dated  the  19th  day  of  May,  1876,  for  the  recited  consideration  of  $800, 
conveying  '*  two  acres  of  land  on  the  east  bank  of  the  Bi-azos  River  above 
the  Waco  susi^ension  bridge,"  and  otherwise  described  by  metes  and 
bounds. 

The  plaintiff  did  not  offer  in  evidence  the  deed  from  D.  C.  and  J.  D. 
Giddings  to  W.  B.  and  S.  B.  Ti'ice,  but  it  api)ears  from  a  bill  of  excep- 
tions that  it>did,  before  the  beginning  of  the  trial,  describe  it  in  a  mem- 
orandum which  its  attorney  presented  to  the  attorney  of  the  defendant, 
on  which  an  agreement  was  made  between  said  attorneys  dispensing  with 
notice  of  the  filing  of  that  deed  and  some  others. 
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The  Giddings  deed  was  read  in  evidence  by  the  defendant,  over  the 
objections  of  the  plaintiff,  upon  the  following  grounds,  which  are  assigned 
as  error  in  this  court: 

"  1 .  On  the  gi-ound  that  the  Waco  Bridge  Company  did  not  claim  under 
said  deed,  and  had  shown  already  by  proof  prior  possession  thereto,  and 
a  claim  of  title  in  itself  in  another  right. 

''2.  On  the  gi-ound  that  said  deed  purported  to  be  made  by  an  attor- 
ney in  fact,  and  no  power  of  attorney  was  offered  in  evidence  to  show 
the  parties  executing  said  deed  as  attorneys  in  fact  were  in  fact  attorneys 
for  the  grantors  in  said  deed,  or  had  x)ower  to  make  same. 

*'  3.  For  the  reason  that  there  is  a  purported  dedication  of  right  of 
way  named  in  said  deed,  and  because  said  deed  is  a  quitclaim  deed,  the 
dedication  is  invalid  as  against  plain tifif  in  that  cliaracter  of  conveyance. 

"4.  For  the  reason  that  the  attorneys  in  fact  making  said  deed  for 
said  grantors  would  have  no  power  to  make  the  dedication  to  public  use 
unless  the  power  under  which  they  acted  expressly  confeiTcd  the  right 
upon  them. 

'^5.  For  the  reason  that  the  dedication  named  in  said  deed  is  a  condi- 
tion subsequent,  and  is  not  binding  on  the  plaintiff  or  ux)on  any  one  else, 
except  the  vendees  therein  named,  and  only  subjected  them  to  an  action  for 
damages  for  the  breach  of  said  covenant,  because  of  the  same  being  a 
strict  condition  subsequent,  a  covenant  not  running  with  the  land." 

The  plaintiff  also  proved  by  witnesses  the  following  facts  relating  to  ito 
title: 

It  proved  by  A.  J.  Buchanan,  that  he  and  one  Peavy  bought  the  afore- 
said acre  and  one-half  of  land  from  the  original  grantee  of  the  title 
thereto — one  Hood;  that  Hood  executed  to  them  a  bond  for  title;  that 
he,  Buchanan,  sold  his  undivided  one-half  interest  to  Simon  Trice  before 
Hood  made  a  deed  for  the  land ;  that  the  witness  and  Peavy  paid  Hood 
$80  for  the  land;  that  Trice  paid  for  the  land  sold  to  him;  that  witness 
does  not  know  when  he  made  the  sale  to  Trice;  that  he  does  not  think  he 
made  him  a  deed,  because  he  does  not  think  he  had  one  from  Hood;  that 
he  thinks  he  only  delivered  to  Trice  the  title  bond  which  Hood  gave; 
that  Trice  took  possession  of  the  land  when  witness  sold  to  him. 

By  another  witness  plaintiff  i)roved  that  W.  B.  and  S.  B.  Trice  were 
partners  when  said  sale  was  made. 

Tlie  president  of  the  bridge  company,  when  testifying  about  the  acqui- 
sition of  the  titles  to  the  lands  conveyed  to  that  corporation,  said:  "I 
subsequently  bought  all  of  the  ferry  rights  out  from  the  owners,  whoever 
they  were — the  deeds  will  show.  I  told  them  to  bunch  their  claims,  and 
say  how  much,  and  I  took  thera  all  in  and  paid  the  money  for  them." 

The  defendant  offered  in  evidence  a  power  of  attorney  from  J.  D.  and 
D.  C.  Giddings  to  Renick  and  Frazier,  which  was  excluded  on  objection 
of  plaintiff,  "  because  no  notice  of  it  had  been  given  or  waived." 
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This  deed  had  been  duly  recorded,  and  seems  to  have  been  relied  upon 
by  the  plaintiff  before  the  trial  as  part  of  its  evidence. 

PlaintiflTs  only  evidence  of  title  to  the  entire  two  acres  was  through 
the  deed  to  it  from  the  Trices,  and  the  Giddings  deed  is  the  only  con- 
veyance shown  by  the  evidence  to  have  ever  been  made  to  the  Trices,  or 
either  of  them.  The  only  evidence  that  we  find  of  title  in  the  Trices 
from  any  other  source  was  given  by  Buchanan.  The  evidence  showing 
that  he  only  claimed  an  undivided  interest  in  one  and  ^  half  acres  of  the 
land,  and  that  he  never  had  a  deed  for  that,  and  that  he  made  none  to 
the  Trices,  but  tliat  he  did  convey  it  to  another  person  who  is  not  shown 
to  have  conveyed  it  to  Trice,  falls  very  much  short  of  proving  title  in 
the  Trices  through  Buchanan,  notwithstanding  his  testimony  that  he 
made  a  parol  sale  of  his  interest  to  one  of  them  and  put  him  in  i>osses- 
sion.  Previous  to  the  Giddings  deed  the  land  was  uniformly  described 
as  a  tract  containing  '*  one  and  one-half  acres.'*  That  deed  described  a 
tract  of  two  acres,  and  the  plaintiff  claims  in  its  pleadings  a  tract  of  two 
acres. 

Under  these  circumstances,  the  mere  fact  that  the  plaintiff  failed  to 
offer  the  deed  in  evidence,  and  that  in  order  to  prevent  the  defendant 
from  doing  so  it  disclaimed  holding  under  it,  was  properly  held  by  the 
court  not  to  be  a  sufficient  reason  for  excluding  the  deed. 

The  deed  clearly  reserved  and  dedicated  a  street,  as  was  contended  by 
the  city.  If  the  plaintiff  had  accepted  it  and  held  under  it,  or  if  it  was 
a  link  in  its  chain  of  title,  it  was  bound  by  it.  Even  if  it  was  not  a 
necessary  link  in  its  chain  of  title,  if  it  acquired  the  title  of  those  hold- 
ing under  it  for  the  purpose  of  quieting  its  title,  or  removing  clouds  or 
conflicting  claims,  it  must  be  held  to  have  taken  it  with  and  become 
bound  by  its  reservations. 

The  progress  of  the  trial  had  developed  that  the  reservation  in  the  deed 
to  plaintiff's  vendor  established  the  public  street,  and  was  fatal  to  this 
branch  of  its  cause.  We  can  not  attach  imi)ortance  to  the  plaintiffs  mere 
assertion,  under  such  circumstances,  that  it  declined  to  claim  under  the 
deed.  Rather  than  to  encounter  certain  defeat  by  the  reservation  in  the 
deed,  the  plaintiff  proposed  to  risk  defeat  by  the  failure  of  his  proof  of 
title  when  the  deed  was  omitted. 

The  plaintiff,  it  seems  to  us,  failed  to  prove  a  legal  or  equitable  title 
to  the  land,  either  with  or  without  the  introduction  of  this  deed;  but  the 
use  proposed  to  be  made  of  it  by  the  defendant,  and  permitted  by  the 
court,  did  not  depend  upon  its  effect  in  establishing  plaintiff's  title.  It 
was  sufficient  for  the  purposes  of  this  case  if  it  appeared  that  it  was  one 
of  the  sources  under  which  the  plaintiff  claimed  the  land.  We  think  that 
the  evidence  abundantly  sustains  the  ruling  of  the  court  in  that  respect. 

It  is  quite  likely  that  the  failure  upon  the  part  of  the  defendant  to  give 
the  notice  of  the  power  of  attorney,  for  the  want  of  which  it  waa  ex- 
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eluded  as  evidence,  resulted  from  the  plaintifTs  having  included  it  with 
its  own  evidence  in  tliat  respect.  But  as  it  was  not  introduced  as  evi- 
dence of  title,  we  do  not  think  the  absence  of  evidence  of  the  power  of 
attorney  was  of  any  importance.  And  the  same  may  be  said  with  regard 
to  the  fact  that  the  deed  to  Trice  was  a  mere  quitclaim.  It  contained 
both  a  reservation  and  dedication,  to  which  the  grantee  assented  by  re- 
ceiving it. 

The  objection  tliat  the  agents  who  made  it  did  not  have  authority  ta 
make  the  reservation  does  not  appear  to  be  one  that  the  plaintiff  can 
make.  It  affected  only  the  rights  of  the  gi*antors,  and  if  the  authority 
had  not  been  given  before,  they  could  have  conferred  it  by  ratification. 
There  is  nothing  in  the  record  to  indicate  that  they  did  not  confer  the 
power  originally,  nor,  if  tliey  did  not  do  so,  that  they  did  not  subse- 
quently ratify  it  as  made.  The  inferences  are  quite  strong  that  they  did 
do  one  or  the  other. 

We  are  unable  to  see  the  force  of  the  fifth  objection,  with  regard  to  the 
dedication  being  a  condition  subsequent,  etc. 

If  the  deed  had  any  effect,  and  for  the  purt)Oses  at  least  of  this  case  we 
think  it  had,  it  did  not  convey  the  land  in  controvei*sy  to  the  plaintiff's 
vendor,  but  did  dedicate  it  to  a  public  use  for  all  time.  The  vendees  in 
the  deed  could  not  by  conveying  the  property  confer  upon  their  vendee 
a  title  that  was  never  conveyed  to  them,  nor  defeat  the  reservation  ex- 
pressed in  the  deed  under  which  they  held.  It  was  not  a  question  of 
damages. 

Appellant's  second  assignment  of  error  is  as  follows: 

**  The  court  erred  in  its  conclusions  of  fact  in  the  following  particulars,, 
as  shown  by  the  evidence  in  the  case,  viz. : 

'*  1.  The  evidence  shows,  and  the  fact  is  not  controveiled,  that  tiie 
piling  that  was  being  done,  and  other  engineering  work  plaintiff  was  at- 
tempting to  do,  was  necessary  and  indispensable  to  the  preservation  and 
the  peri>etuation  of  plaintiff's  bridge  property  and  its  chartere<l  franchises 
and  rights,  and  the  finding  of  the  court  is  contrary  to  said  evidence. 

''  2.  The  evidence  shows  that  Elm  Street,  as  opened  east  of  plaintiff's 
bridge  property,  owing  to  defective  sewerage  system  of  the  city  of  Waco, 
has  been  neglected  by  the  city,  has  washed  out,  become  impassable,  and 
has  become  a  conduit  for  all  water  accumulating  easterly  of  plaintiff's 
bridge,  as  well  as  for  overflow  rises  from  the  Brazos  River  breaking  out 
of  said  stream  above,  and  as  such  has  become  a  nuisance,  and  has  made 
a  deej)  cut  from  the  west  end  of  Elm  Street  as  opened  by  said  city  over 
plaintiff's  property,  and  in  such  proximity  to  the  anchorages  and  towers 
of  plaintiff's  bridge  as  to  endanger  the  safety  of  said  bridge.  The  find- 
ing of  the  court  on  the  above  point  is  contrary  to  and  not  supported  by 
the  evidence, 

"  3.   There  was  no  legal  evidence  of  title  in  the  city  of  Waco  or  dedi- 
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cation  to  public  use  by  which  said  city  could  assert  such  right  as  respects 
the  lands  in  conti'oversy,  and  the  finding  of  the  court  in  favor  of  dedi- 
cation or  right  to  said  proi>erty  is  without  evidence  for  its  supiK)rt.'* 

Admitting  that  the  work  that  was  being  done  by  the  plaintiff  to  protect 
its  bridge  was  necessary  or  proper  for  that  purpose,  it  does  nc»t  follow 
that  it  had  the  right  to  occupy  and  appropriate  a  street  of  the  city  with- 
out the  consent  of  the  city.  It  is  substantially  the  same  question  raised 
by  the  first  assignment. 

The  finding  of  the  court  upon  the  issue  with  regard  to  the  sewer  charged 
to  have  been  negligently  constructed  and  maintained  by  the  city,  is,  we 
think,  sufficiently  sustained  by  the  evidence. 

The  judgment  is  afiSrmed. 

Affirmed. 

Delivered  June  24,  1892. 


Vivian  Trezevant  v.  C.  W.  Rains  et  al. 

No.  3388. 

Undue  Influence  —  Will.  —  See  facts  tending  to  show  that  a  will  offered 
for  probate  had  been  procured  by  undue  influence  used  by  the  beneficiaries. 
The  facts  require  that  a  verdict  sustaining  the  will  be  set  aside. 

Appeal  from  Gralveston.     Tried  below  before  Hon.  Wm.  H.  Stewart. 

L.  E.  Trezevant^  for  appellant,  cited:  Rev.  Stats.,  art.  4859;  Williams 
V.  Robinson,  42  Vt.,  658;  Delafield  v.  Parish,  25  N.  Y.,  29;  Weld  v. 
Sweeny,  5  Cent.  Law  Jour.,  169;  1  Redf.,  53,  122,  515,  516,  537,  538; 
Schoul.,  sees.  194,  238,  246;  Jarm.,  140;  Bige.on  Fraud,  191;  McLaugh- 
lin  V.  McDavitt,  63  N.  Y.,  213;  Gay  v.  Gilliland,  92  Mo.,  250;  Lynch 
V.  Clements,  24  N.J.  Eq.,431;  HaiTcl  v.  Hand,  1  Duv.,  203;  Fountain 
V.  Brown,  38  Ala.,  72;  Drake's  Appeal,  45  Conn.,  9;  Davis  v.  Dean,  26 
N.  W.  Rep.,  737;  Cuthberton's  Appeal,  97  Pa.  St.,  163;  Kevil  v.  Kevil, 
2  Bush,  614;  Whitman  v.  Morey,  2  N.  E.  Rep.,  256. 

James  B,  &  Charles  J.  Stiibbs,  for  appellees. — Mere  persuasions  or  en- 
treaties to  execute  a  will  in  behalf  of  the  beneficiaries  are  not  sufficient 
causes  for  refusing  the  probate  of  a  will.  Robinson  v.  Stuart,  73  Texas, 
267. 

As  is  well  said  in  1  Redfield  on  Wills,  127,  '*  It  is  painful  to  reflect  upon 
what  absurd  grounds  the  wills  of  deceased  persons  will  sometimes  be  at- 
tacked. But  the  courts  are  commonly  found  sufficiently  favorable  to  the 
upholding  of  all  reasonable  testamentary  acts." 

The  quantum  of  undere  tan  ding  necessary  to  the  valid  execution  of  a 
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will  is,  that  the  testator  should  kiiow  and  understand  what  he  is  doing. 
1  Redf.,  124.  K  he  had  the  capacity  to  know  his  estate,  the  object  of 
his  affections,  and  to  whom  he  desired  to  leave  his  property,  the  will  most 
stand.     1  Redf.,  128. 

As  to  undue  influence,  and  what  constitutes  it:  1  Redf.  on  Wills,  518, 
520,  522,  527,  528,  532. 

Undue  influence,  to  avoid  a  will,  must  be  such  as  to  overcome  the  f  !*ee 
agency  of  the  testator  at  the  time  the  instrument  was  made.    1  Redf. ,  534. 

Lawful  influence,  such  as  that  ai^ising  from  legitimate  family  and  social 
relations,  must  be  allowed  to  produce  its  natural  results,  even  in  influ- 
encing last  wills.  Influence  arising  from  gi*atitude,  affection,  or  esteem 
is  not  undue.    1  Redf.,  532,  534.   See  also  Vance  v.  Upson,  66  Texas,  488. 

ON  rehearing. 

STAYTON,  Chief  Justice. — ^This  is  an  appeal  from  a  proceeding  pro- 
bating the  will  of  Mrs.  Maria  Rains. 

The  probate  of  the  will  was  contested  by  Uie  son  of  a  deceased  daughter 
of  Mi*8.  Rains,  on  three  grounds:  It  was  claimed,  that  Mi*s.  Rains  had 
not  sufficient  mental  capacity  to  make  a  will  at  the  time  the  paper  was 
executed,  and  that  in  fact  the  signature  to  the  will  was  not  hers,  but  that 
of  one  of  the  beneficiaries,  who  directed  and  controlled  the  pen  which 
made  the  signature  while  it  was  in  the  powerless  hand  of  the  testatrix. 

It  was  further  contended,  that  the  will  was  the  result  of  undue  influence, 
exercised  by  the  beneficiaries  under  it  u^wn  the  testatrix;  but  the  will 
was  admitted  to  probate  on  appeal  to  the  District  Court,  and  that  judg- 
ment was  affirmed  at  a  former  day  of  this  court,  on  rejwrt  of  Commission 
of  Appeals. 

The  case  is  now  before  us  on  motion  for  rehearing;  and  on  a  full  exam- 
ination of  the  entire  evidence  we  feel  constrained  to  grant  the  motion,  on 
the  ground  that  the  evidence  bearing  on  the  question  of  undue  influence 
was  such  as  to  have  required  the  verdict  of  the  jury  to  be  set  aside  and  a 
new  trial  granted. 

The  will  was  made  at  a  time  when  the  testatrix  was  expected  to  die  at 
any  hour;  four  days  before  its  execution  the  family  physician  had  an- 
nounced that  fact,  and  all  the  family  present  knew  that  her  death  must 
soon  occur;  she  was  as  feeble  as  she  could  be  and  live. 

About  three  weeks  before,  she  returned  fi*om  California,  whei-e  she  had 
been  in  quest  of  health,  to  her  home  in  Galveston,  where  she  had  a  sister 
residing,  with  whom  she  was  on  most  friendly  terms;  but  that  sister  was 
not  advised  of  her  return  until  nearly  three  weeks  had  elapsed,  during  all 
of  which  time  the  testatrix  was  desperately  ill.  When  she  visited  the 
house,  her  reception  by  the  children  of  the  dying  woman  who  were  with 
her,  if  there  is  any  faith  to  be  placed  in  human  testimony,  was  not  such 
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as  the  relationship  of  the  parties  and  the  8<MTOwful  surroundings  would 
ordinarily  have  secured. 

Mrs.  Burns,  a  daughter  of  the  testatrix,  lived  in  another  town,  not  re- 
mote from  Galveston,  the  residence  of  her  mother,  but  was  not  advised 
of  her  mother's  return  and  dying  condition  until  after  the  will  was  made; 
and  the  fact  tliat  a  brother,  who  was  by  the  will  cut  off  with  $1,  al- 
though shown  to  be  the  favorite  son  of  the  testatrix,  for  whom  most 
liberal  provision  had  been  made  in  a  former  will  of  the  mother,  by  tele- 
gi*am  informed  Mrs.  Burns  of  her  mother's  condition,  seems  to  have  been 
the  real  gi'ound,  although  some  other  was  given,  on  which  some  or  all  of 
tlie  thi'ee  children  who,  under  the  will,  would  take  four-fifths  of  her  es- 
tate, caused  that  brother  to  be  arrested  and  held  in  prison  until  the  morn- 
ing of  the  day  on  which  his  mother  die<l. 

The  manner  in  which  Mra.  Burns  was  received  by  her  bi*others  and 
sistci*s  when  she  reached  the  home  of  her  mother  clearly  showed  that  she 
was  not  wanted  there  by  the  childi*en  who  under  the  will  would  take  the 
gieater  part  of  the  estate. 

The  three  children  to  whom  four-fifths  of  the  estate  would  pass  under 
the  will  were  with  the  mother  at  the  time  the  will  was  made,  and  so  con- 
tinued until  her  death.  The  mother  had  not  been  on  friendly  terms  with 
one  of  them,  a  daughter,  for  many  years.  Such  was  the  estrangement  that 
the  mother  liad  not  permitted  the  daughter  to  enter  her  house  for  many 
yeai-s. 

Tlie  mother  and  father  had  become  estranged  after  a  long  married  life. 
Litigation  arose  between  them,  which  perhaps  ended  in  divorce. 

Those  who  claim  under  the  will  offered  for  probate  arrayed  themselves 
on  the  side  of  the  father,  and  the  mother  complained  bitterly  of  their 
conduct. 

Mrs.  Burns  was  friendly  to  her  mother  in  that  controversy;  and  the  son 
who  was  cut  off  with  $1,  and  sent  to  prison  by  his  brothei-s  and  sister 
while  his  mother  lay  dying,  was  her  steadfast  support  in  all  her  trouble. 

Mrs.  Rains  had  expressed  an  intention  at  different  times  to  provide  in 
her  will  for  contestant,  who  was  her  giandson,  and  on  account  of  physi- 
cal aflSiction  unable  to  take  care  of  himself,  but  to  him  the  will  gave 
nothing. 

In  view  of  the  fact  that  the  case  must  be  tried  again,  it  would  not  be 
proper  to  comment  on  the  evidence;  but  acting  on  tlie  motion  before  us, 
it  must  be  stated  tliat  the  testatrix,  at  the  time  the  will  was  made,  was 
surrounded  by  the  children  who  would  take  the  greater  part  of  the  estate ; 
she  was  evidently  in  a  condition  in  which  she  was  likely  to  be  easily  in- 
fluenced; the  evidence  tends  to  show  the  exclusion  of  the  other  children 
and  relatives  of  the  dying  woman  was  not  necessary  for  her  welfare,  and 
there  is  much  evidence  tending  to  show  that  the  course  pursued  was  with  in- 
tent that  the  beneficiaries  should  have  control  of  the  testatrix  in  all  respects, 
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with  a  view  to  shape  her  course  in  accordance  with  what  they  deemed 
their  interests. 

There  may  have  been  no  undue  influence;  but  such  is  the  difficulty  of 
reconciling  the  acts  and  language  of  those  who  would  take  under  the  pa- 
per oflPered  for  probate  with  any  other  conclusion  than  that  the  i)aper  was 
the  result  of  undue  influence  exercised  by  them  u[K)n  their  mother,  then 
too  feeble  to  resist  importunity,  that  justice  requires  this  cause  to  be  tried 
again. 

Those  who  seek  to  take  under  the  pa[)er  might  |K)ssibly  have  explained 
many  things  that  cast  suspicion  on  their  motives  and  conduct,  but  they 
were  silent. 

The  former  judgment  of  this  court  will  be  set  aside,  and  judgment 
now  rendered  revei*sing  the  judgment  of  the  District  CJourt  and  I'cmand- 
ing  the  cause  for  another  trial. 

It  is  so  ordered. 

Beversed  and  renvandnL 

On  rehearing  delivered  July  25,  1892. 


Thbo.  Rothschild  et  al.  v.  Annie  M.  Dauoher  bt  al. 

No.  7584. 

Party  to  Deed  can  not  as  an  Officer  take  Acknowledffn^ent  to 
it.— A  party  to  a  deed  or  mortgage  is  not  competent  to  take  the  acknowledg- 
ment of  the  instrument.  Such  certificate  of  a  privy  acknowledgment  to  a  deed 
of  transfer  taken  hy  the  trustee  named  in  the  deed  is  void,  although  the  trust  be 
assumed  by  a  substitute  trustee  appointed  by  the  beneficiaries  under  a  stipula- 
tion in  such  instrument.  If  the  property  be  the  separate  estate  of  the  wife,  then 
the  trust  deed  is  void. 

Appeal  from  El  Paso.     Tried  below  before  Hon.  T.  A.  Falvet. 

Davis  J  Beall  &  Kemp,  for  appellants,  cited  and  discussed:  Brown  v. 
Moore,  38  Texas,  648;  Sample  v.  Irwin,  45  Texas,  573;  Titus  v.  John- 
son, 50  Texas,  236;  Davis  v.  Beazley,  75  Va.,  491;  Bowden  v.  Parrish, 
9  S.  E.  Rep.,  616. 

No  brief  for  appellees  reached  the  Reporter. 

GAINES,  Associate  Justice. — This  suit  was  bi*ought  by  Annie  M. 
Daugher,  joined  by  her  husband,  against  W.  M.  Chandler,  trustee,  Theo. 
Rothschild,  substitute  trustee,  and  Charles  Jacobs  <fe  Co.,  beneficiaries  in 
a  certain  deed  of  trust  executed  by  the  plaintiflPs,  to  enjoin  the  sale  under 
the  power  in  the  deed  of  certain  real  estate,  the  property  of  the  wife. 
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Chandler,  the  original  trustee,  having  declined  to  make  the  sale,  Roths- 
child was  appointed  by  the  beneficiaries  as  his  substitute,  and  at  the  in- 
stitution of  the  suit  had  advertised  the  property  for  sale. 

The  deed  in  trust  was  accompanied  by  the  privy  acknowledgment  of 
Mi-s.  Daugher,  but  it  was  taken  before  W.  M.  Chandler,  a  notary  public, 
who  is  the  same  pei-son  that  is  named  as  the  original  trustee  in  the  instru- 
ment. Upon  this  ground  the  court  below  held  the  deed  in  trust  void, 
and  entered  a  decree  perpetuating  the  injunction.  There  were  other 
grounds  upon  which  the  validity  of  the  proposed  sale  was  attacked,  but 
the  conclusion  at  which  we  have  arrived  rendera  it  unnecessary  to  con- 
sider them. 

The  precise  question  here  presented  has  never  been  passed  uix)n  in  this 
court,  unless  it  was  in  the  case  of  Brown  v.  Moore,  38  Texas,  648.  In 
the  deed  of  trust  under  consideration  there  is  no  express  provision  allow- 
ing the  trustee  any  compensation  for  executing  tlie  trust.  In  the  case  re- 
ferred to,  the  report  does  not  make  it  clear  whether  the  instrument  which 
was  there  held  void  contained  such  express  provision  or  not.  We  would 
infer  from  the  statement  of  the  case  that  it  did  not.  But  the  coui*t  in  the 
opinion  say,  "  the  trustee  was  interested  in  the  conveyance  to  the  extent 
of  his  commissions,  and  was  therefore  incompetent  as  an  officer  to  take  an 
acknowledgment  of  the  deed.** 

Whether  the  court  determined,  that  a  trustee  was  entitled  to  compen- 
sation, in  the  absence  of  an  express  provision  in  the  deed  allowing  it,  or 
whether  they  understood  the  deed  as  containing  such  express  stipulation, 
it  is  impossible  to  say.  But  in  either  event,  if  we  should  hold  that  with- 
out such  stipulation  a  trustee  is  entitled  to  remuneration  for  his  services 
in  making  the  sale,  the  decision  would  be  in  point,  and  would  be  decisive 
of  the  question  before  us.  But  we  are  not  prepared  to  so  hold;  and  leav- 
ing that  jwint  undecided,  we  will  treat  the  question  before  us  from  the 
other  standpoint. 

Conceding,  for  the  sake  of  the  argument,  that  the  trustee  would  not 
have  been  entitled  to  compensation  for  his  services  in  making  the  sale,  the 
question  is.  Did  he  in  that  case  have  the  power  to  take  the  wife's  acknowl- 
edgment to  the  deed  of  trust?  We  think  the  case  of  Sample  v.  Irwin, 
45  Texas,  567,  approaches  very  nearly  a  decision  of  the  question.  In  that 
case  the  notary  who  took  the  acknowledgment  of  the  deed  of  trust  had 
signed  it  as  agent  of  the  beneficiaries,  and  for  that  reason  the  acknowl- 
edgment was  held  void.  The  court  in  the  opinion  say:  "  If  the  fact  of 
agency  raises  a  presumption  of  pecuniary  interest,  the  case  of  Brown  v. 
Moore  is  in  point.  But  whether  such  be  the  presumption  or  not,  we  think 
that  one  who  identifies  himself  with  the  transaction,  by  placing  his  name 
on  the  face  of  the  instrument  as  the  avowed  agent  of  one  of  the  parties,  is 
not  competent  to  give  it  authenticity  as  an  otticer.** 

A  party  to  a  deed  is  generally  held  incompetent  to  take  the  acknowl- 
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edgment  of  the  grantor.  The  officer  who  took  the  acknowledgment  of 
the  mortgagors  in  the  present  case  is  a  party  to  the  conveyance.  In  form 
at  least  the  instrument  pui*port8  to  convey  the  lot  to  him  in  trust  in  order 
to  secure  the  pa3rment  of  the  debt  of  the  beneficiaries.  '  Whether  he  had 
any  pecuniary  interest  or  not,  he  is  identified  with  the  transaction.  We 
think  it  safe  to  hold,  that  a. party  to  a  deed  or  mortgage  is  not  compe- 
tent  to  take  the  acknowledgement  of  the  instrument. 

It  is  insisted,  however,  that  because  Chandler,  the  original  trustee,  de- 
clined to  act  under  the  instrument,  and  refused  to  make  the  sale,  he  was 
not  a  party  to  the  deed  of  trust,  and  therefore  was  not  disqualified 
to  take  the  acknowledgment  of  the  mortgagor.  If  it  had  appeared 
especially  upon  the  instrument  itself  that  he  had  declined  to  accept  the 
trust  before  the  acknowledgment  was  taken,  the  point  would  have  been 
worthy  of  serious  consideration.  But  when  he  took  the  wife's  acknowl- 
edgment he  was  bound  to  know  the  contents  of  the  instrument,  and  that 
he  was  the  trustee  in  it;  and  yet  it  does  not  api)ear  that  he  declined  in 
any  manner  to  accept  under  it.  The  presumption  is  that  he  did  accept, 
and  we  therefore  think  that  he  was  not  competent  to  take  the  acknowl- 
edgment at  the  time  it  was  taken,  and  that  his  subsequent  refusal  to  act 
did  not  cure  the  original  want  of  authority. 

If  the  deed  of  trust  had  been  upon  land  not  the  separate  property  of 
the  wife,  and  hence  not  dependent  for  its  effect  ui>on  a  certificate  of  her 
privy  examination  and  acknowledgment,  and  if  attested  by  subscribiDg 
witnesses,  it  would  have  been  good  between  the  parties  and  all  persons 
holding  under  them  with  notice,  although  the  acknowledgment  was  in- 
valid. Bennett  v.  Shipley,  82  Mo.,  448;  Darst  v.  Gale,  83  111.,  136. 
But  being  a  mortgage  of  the  wife's  separate  estate,  it  is  of  no  effect. 

In  Darst  v.  Gale,  supra,  the  court  say:  "The  trustees  were  empow- 
ered to  act  separately  and  in  the  alternative;  that  is  to  say,  if  by  circum- 
stances one  became  disqualified  or  was  unable  to  act,  another  might  act. 
The  acknowledgment  was  taken  by  Grove,  one  of  the  parties  named  as 
trustees.  This  unquestionably  rendered  the  deed  void  as  to  him,  but  we 
fail  to  comprehend  how  it  affected  the  deed  as  to  the  other  trustees.  He 
and  they  had  no  community  of  interest,  and  his  becoming  disqualified 
had  no  tendency  to  disqualify  them.  But  aside  from  this,  since  the  exe- 
cution of  the  deed  of  trust  is  proved  aliunde  the  acknowledgment,  and 
the  trustee  had  no  beneficial  interest  in  the  trust,  we  are  of  the  opinion 
that  tiie  proof  of  execution  was  sufficient,  without  regard  to  the  sufl5- 
ciency  of  the  acknowledgment,  so  far  as  relates  to  the  pui-poses  of  the 
case  before  us.** 

In  the  last  proposition  we  fully  concur.  But  we  will  say,  with  due 
respect  to  the  court  whose  opinion  we  quote,  as  we  trust,  that  it  seems  to 
us  the  fact  that  one  of  the  trustees  took  the  acknowledgment  did  not  make 
the  deed  any  worse  than  it  would  have  been  without  an  acknowledgment. 
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The  fact,  however,  that  the  officer  who  took  the  acknowledgment  was ' 
one  of  the  trustees  made  the  acknowledgment  itself  a  nullity.   And  such, 
we  think,  was  the  effect  of  the  same  fact  upon  the  acknowledgment  to 
the  deed  of  trust  in  the  case  now  before  us. 

To  hold  that  a  party  to  a  deed  is  incompetent  to  take  the  acknowledg- 
ment of  a  party  to  it,  we  think  a  safe  and  salutary  rule. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Affirmed. 


Delivered  June  25,  1892. 


P.  M.  Hill  et  al.  v.  Susan  Moore. 
No.  7170. 

1.  Cctses  Adhered  to.— Hail  v.  Wootters,  54  Texas,  231,  and  Barker  v. 
Swenson,  66  Texas,  407,  adhered  to. 

2.  Stale  Demand— Coverture.— Coverture  will  defeat  the  plea  of  stale 
demand  when  pleaded  against  an  equitable  right  asserted  by  a  married  woman. 
Beed  v.  West,  47  Texas,  248. 

3.  HeadrifiTht  for  League  and  Labor— Family.— A  headrigbt  certifi- 
cate for  a  league  and  labOE  of  land  issued  in  183S  imports  on  its  face  that  it  could 
only  have  been  granted  by  reason  of  the  existence  of  a  family  of  which  the 
grantee  named  therein  was  a  member  and  the  head. 

4-  Family— Marriage  — Discussion  of  Statutes.  — See  discussion  of 
laws  of  Spain,  of  Mexico,  and  of  Kepublic  of  Texas,  touching  land  grants  to 
heads  of  families.  The  marriage  relation  in  all  the  laws  seems  to  have  been  re- 
garded as  the  basis  upon  which  the  family  stood. 

5.  Same.— The  framers  of  the  colonization  laws  used  the  word  family  when 
used  as  the  criterion  by  which  to  determine  bow  much  land  should  be  granted 
to  one  person  as  based  upon  the  marriage  relation,  the  husband  the  head. 

6.  Grants  to  Head  of  Family.— That  grants  of  land  made  prior  to  the 
colonization  law  of  March  24,  1825,  in  a  few  instances  were  held  valid  when 
granted  to  a  group  of  single  men,  calling  themselves  a  family,  or  to  a  man  and 
woman  living  together  but  not  married,  can  not  be  relied  upon  as  conclusive 
that  the  former  government  ever  recognized  a  collection  of  single  men  as  a  fam- 
ily under  the  law  of  March  24,  1825.  Conceding  that  valid  land  grants  have 
been  so  made  since  said  act,  and  still  such  facts  would  not  divest  the  idea  of  a 
family  as  a  relation  having  marriage  for  its  basis. 

7.  Headright  Leagrue  and  Labor  Land  Certificate— Notice.— The 
headright  league  and  labor  land  certificate  issue<l  February,  1S38,  to  Jowell, 
gave  notice  to  all  persons  that  persons  other  than  the  original  giantee  might 
have  an  interest  in  it,  and  that  it  could  not  have  legally  issued  to  him  but  for 
bis  relation  to  some  other  person. 

8.  Same— Notice  to  Purchaser.- A  purchaser  of  a  headright  league  and 
labor  land  certificate  stands  charged  with  notice  of  the  fact  that  the  headright 
was  community  property  of  the  grantee  and  his  wife,  of  her  death,  and  of  exist- 
ence, etc.,  of  her  child,  etc.,  in  absence  of  testimony  showing  that  such  inquiry 
as  a  prudent  man  ought  to  make  failed  to  develop  the  facts  as  they  existed. 

9.  Adjusting  Equities  —  Location  of  Land  by  Part  Owner.  — A 
league  and  labor  certificate  was  issued  to  Jowell.    The  vendor  of  appellee  pur- 
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chased  under  Jowell,  after  his  wife*8  death,  a  part  interest  in  the  certificate,  anil 
located  it,  and  patent  was  issued.  Subsequently  the  vendor  bought  of  Jowell 
the  remaining  part  of  the  league.  Certificate  for  unlocated  balance  was  issued, 
and  it  was  not  shown  what  disposition  was  made  of  it.  Heirs  of  JowelFs  wife 
sued  for  the  wife's  interest  in  the  land  which  had  been  located  and  patented. 
In  adjusting  equities,  held: 

1 .  If  no  use  was  made  of  the  unlocated  balance  of  the  certificate,  then  defend- 
ant (appellant)  should  recover  the  half-league  interest,  and  heirs  of  Mrs.  Jowell 
the  remainder. 

2.  If  the  unlocated  balance  certificate  has  been  located,  and  land  acquired 
thereby,  then  the  defendant  would  in  partition  be  entitled  to  half-league  inteiv 
est,  to  be  taken  pro  rata  from  both  surveys. 

3.  If  the  unlocated  balance  was  sold,  then  defendant  should  recover  but  half 
the  survey  in  litigation. 

4.  The  vendor  of  defendant  having  in  good  faith  secured  the  land,  she  should 
be  allowed  the  reasonable  cost  of  procuring  title  to  so  much  of  the  land  as  may 
be  recovered,  and  with  interest;  also  the  taxes  paid  upon  the  lands  recovered, 
with  interest. 

Error  from  Denton.     Tried  below  before  Hon.  F.  E.  Finer. 

Sawnie  Robertson^  for  plaintiffs  in  error. — 1.  The  certificate  by  virtue 
of  which  the  land  in  controversy  was  located  was  the  common  property 
of  R.  R.  Jowell  and  Martha  P.  Jowell.  Const.  Republic  of  Texas,  sec 
10,  Gen.  Prov.;  Burris  v.  Wideman,  6  Texas,  232;  Parker  v.  Chance,  11 
Texas,  517. 

2.  R.  R.  Jowell  sold,  after  the  death  of  bis  wife  Martha  P.,  without 
authority  of  law.     Sanger  v.  Moody,  60  Texas,  96. 

3.  Neither  defendant  nor  any  one  of  those  under  whom  she  claims, 
was  an  innocent  purchaser  without  notice  of  the  right  of  the  daughter  of 
Martha  P.  Jowell,  and  of  plaintiffs,  the  heii^s  of  said  daughter.  Const 
Republicof  Texas,  sec.  10,  Gen.  Prov.;  Act  Cong.  Republic,  Dec.  14, 1837, 
sees.  11,  12;  I  Sayles'  Ehrly  Laws,  262;  Hill  v.  Moore,  62  Texas,  610; 
Merrill  v.  Roberts,  64  Texas,  441;  Edwards  v.  Brown,  68  Texas,  329; 
Daniel  v.  Bridge,  73  Texas,  149;  Dodge  v.  Litter,  73  Texas,  319;  Gaston 
v.  Dashiell,  55  Texas,  508;  2  Pome.  Eq.,  sec.  626,  et  seq. ;  Johnson  v.  Har- 
rison, 48  Texas,  268. 

4.  The  plaintiffs*  suit  is  not  barred  by  limitation  or  laches,  nor  is 
their  demand  stale.  Reed  v.  West,  47  Texas,  240;  Merrill  v.  Roberts,  64 
Texas,  441. 

5.  This  suit  is  not  barred  by  two  years  adverse  possession  of  the  cer- 
tificate.    Barker  v.  Swenson,  66  Texas,  407. 

6.  The  plea  of  former  suit  by  plaintiffs  and  judgment  against  them 
presents  no  bar  to  this  suit.  Hall  v.  Wooters,  54  Texas,  231;  Sanchez  v. 
Ramirez,  58  Texas,  310. 

7.  The  defendant  can  recover  neither  in  money  nor  land  for  services 
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rendei*ed  by  Duren  and  Moore  in  locating  plaintiffe'  half  of  the  certificate. 
Powell  V.  Thompson,  66  Texas,  230. 

Alexander  J  Winter  &  Campbell  and  J.  3f.  Mocre^  for  defendant  in  error. 

1.  Whether  the  certificate  was  community  pix)perty  or  not  is  not  mate- 
rial, because  in  any  event  the  title  of  plaintiffs  was  equitable;  and  the  de- 
fendant's testator  having  acquired  an  equity  of  equal  dignity  by  purchase 
for  value  without  notice,  and  drawn  to  himself  the  legal  title,  plaintiffs 
can  not  recover.  Hill  v.  Moore,  62  Texas,  610;  Edwards  v.  Brown,  68 
Texas,  329;  Wimberly  v.  Pabst,  55  Texas,  587;  Webb  v.  Webb,  15 
Texas,  275;  Wilson  v.  Wall,  6  Wall.,  90;  Lea  v.  Copper  Co.,  21  How.,  498. 

2.  K  the  fact  that  the  certificate  was  Jo  well's  headright  was  notice  of 
any  fact,  it  was  notice  simply  that  he  was  the  head  of  a  family;  and  as 
he  sold  at  a  time  when  he  was  the  head  of  a  family,  composed  of  himself 
and  a  wife  as  one  constituent  thereof,  the  purchaser  acquiring  title  in  ig- 
norance of  the  existence  of  the  first  wife  is  protected.  Burch  v.  Carter, 
44  Ala.,  117. 

3.  The  fact  that  the  certificate  by  virtue  of  which  the  land  was  located 
can  not,  at  the  outside,  be  held  to  be  any  more  than  a  circumstance  suffi- 
cient to  put  the  purchaser  on  inquiry,  and  if  an  unavailing  inquiry  was 
made,  or  if  the  facts  show  that  reasonable  inquiry  would  not  have  availed, 
the  purchaser  must  be  protected.  Dodge  v.  Litter,  73  Texas,  322;  Story 
Eq.  Jur.,  sec.  400,  note  3. 

4.  If  the  fact  that  the  certificate  was  a  headright  put  the  purchaser  on 
inquiry,  after  this  lapse  of  time,  and  in  view  of  the  death  of  all  parties 
by  whom  the  proof  of  inquiry  could  be  made,  the  presumption  will  be 
raised  that  proper  inquiiy  was  made  without  avail.  Veramendi  v.  Hutch- 
ins,  48  Texas,  531;  Mueller  v.  Engylkn,  12  Bush  (Ky.),  444;  Boggs  v. 
Bamer,  6  W.  &  S.,  472. 

5.  While  stale  demand,  as  technically  understood,  may  not  apply  in 
this  case,  still  by  reason  of  the  lapse  of  time  and  the  death  of  those  best 
acquainted  with  the  facts,  equity  will  indulge  presumptions  in  bar  of 
plaintiffs'  demand.  Veramendi  v.  Hutchins,  48  Texas,  531;  Mueller  v. 
Engylkn,  12  Bush  (Ky.),  444;  Boggs  v.  Bamer,  6  W.  <fe  S.,  472;  United 
States  v.  Beebee,  17  Fed.  Rep.,  36. 

6.  The  suit  is  ban*ed  by  the  two  years  adverse  possession  of  the  cer- 
tificate. We  recognize  that  Barker  v.  Swenson,  66  Texas,  407,  is  adverse 
to  our  proposition,  and  will  not  discuss  this  matter  without  invitation  by 
the  court,  further  than  to  suggest  that  the  conclusion  reached  in  that  case 
is  conti*ary  to  the  necessary  logical  deduction  of  a  number  of  preceding 
decisions  of  the  Supreme  Coui't,  and  that  the  conclusion  therein  was  a 
surprise  to  the  profession. 

7.  The  location  having  been  for  joint  benefit,  by  a  tenant  in  common 
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of  the  certificate,  the  expense  of  location  must  be  shared  b}'  all,  and  equity 
on  a  partition  will  require  contribution  by  plaintiffs.  Story  Eq.  Jur., 
sec.  505;  Freem.  on  Coten.,  sec.  322;  2  Desty  on  Tax.,  936,  "Tenants 
in  Common." 

STAYTON,  Chief  Justice. — ^This  case  was  before  this  court  at  a  form^ 
term,  and  is  reported  in  62  Texas,  610. 

The  material  facts  are  as  follows: 

'*  R.  R.  Jowell  and  Martha  P.  Ragsdale  married  in  Texas  in  1835.  They 
lived  together  in  said  State  as  husband  and  wife,  in  Cherokee  County, 
until  the  death  of  Martha,  in  the  fall  of  1848.  Her  husband  and  one 
child  (Mary  Ann,  born  October  20,  1836)  sui'vived  her.  Mary  Ann  mar- 
ried F.  M.  Hill,  February  12,  1852,  and  died  March  10,  1872,  leaving  as 
her  heirs  her  said  husband,  F.  M.  Hill,  and  the  other  plaintiffs  in  this 
suit — George  R.,  bom  in  1857,  Richard  D.  in  1860,  Lucinda  F.  in  1862, 
Sallie  A.  in  1866,  and  John  M.  in  1870,  children  of  F.  M.  and  Mary 
Ann.  At  the  death  of  Martha  P.  the  community  estate  of  herself  and 
her  husband  owed  no  debts.  She  owned  some  slaves  in  her  right,  and  she 
and  her  husband  owned  as  community  property  the  land  certificate  by 
virtue  of  which  the  land  in  controversy  was  patented.  The  said  certifi- 
cate was  a  headright  certificate  for  one  league  and  labor  of  land,  issued 
in  February,  1838,  by  the  Republic  of  Texas,  through  the  Board  of  Land 
Commissioners  of  Sabine  County,  Texas,  directly  to  the  said  R.  R.  Jowell. 
The  said  R.  R.  Jowell  never  qualified  as  community  survivor,  nor  was 
the  estate  of  said  Martha  P.  administered  upon. 

"  On  December  17,  1852,  the  said  R.  R.  Jowell  sold  and  conveyed  said 
certificate,  less  640  acres,  to  George  W.  Copeland.  On  November  9,  1854, 
George  W.  Copeland  conveyed  said  certificate,  less  640  acres,  and  lot  D, 
to  Jesse  Duren.  On  May  26,  1856,  R.  R.  Jowell  conveyed  the  entire  cer- 
tificate directly  to  Jesse  Duren;  and  on  October  16,  1856,  the  said  Jesse 
Duren  conveyed  the  said  certificate  and  the  land  in  controversy,  upon 
which  it  had  tlien  been  located,  to  George  F.  Moore,  for  the  sum  of  $3000 
in  money  to  him  paid  by  the  said  Moore,  that  being  the  full  value  of  Uie 
property  at  the  time.  Certified  copies  of  said  transfers  are  made  part 
hereof. 

'*  Tliat  said  Moore,  soon  after  he  had  purchased,  caused  an  error  in  the 
survey  to  be  corrected,  and  applied  for  and  obtained  a  patent  to  himself 
as  assignee,  dated  November  29,  1856;  that  at  the  time  of  his  purchase 
and  the  issuance  of  said  patent  the  said  Moore  lived  in  Travis  County, 
Texas;  was  a  lawyer  by  profession,  in  practice,  and  had  no  actual  knowl- 
edge of  any  defect  in  his  title,  or  of  any  claim  of  Mary  Ann  Hill  or  of 
these  plaintiffs,  either  to  the  certificate  or  to  the  land  in  controversy. 
That  the  defendant  in  this  suit  is  the  sui^viving  wife  of  said  George  F. 
Moore,  and  the  sole  devisee  of  said  Moore's  estate  in  said  land  in  con- 
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troversy.  That  said  R.  R.  Jowell  received  and  applied  to  his  individual 
uses  the  proceeds  of  sale  by  him  of  said  land  certificate,  and  neither  the 
said  Mary  Ann  nor  any  of  her  heii-s,  nor  the  plaintiflfs,  ever  received  any- 
thing from  the  community  estate  of  said  R.  R.  and  Martha  P.  Jowell. 

*'  That  the  heirs  of  said  Mary  Ann  Jowell  commenced  suit  against  George 
F.  Moore  on  the  —  day  of  May,  1876,  in  the  District  CJourt  of  Denton 
County,  said  suit  being  numbered  1178  on  the  docket  of  said  court,  which 
was  prosecuted  to  final  judgment  on  the  merits,  said  judgment  having 
been  rendered  against  the  plaintiffs  in  said  suit  less  than  twelve  months 
before  the  commencement  of  this  second  action.  From  the  date  of  pat- 
ent to  the  date  of  tibial  the  said  George  F.  Moore  and  defendant  have 
paid  all  taxes  upon  said  land,  aggi*egating  the  sum  of  $1203.70,  and  in- 
terest at  8  per  cent  on  said  taxes  per  annum  from  payment  amounts  to 
$860.81. 

'*  The  balance  of  said  certificate  not  located  on  the  land  in  controversy, 
and  bought  by  said  George  F.  Moore,  was  never  received  by  Mary  Ann 
Hill  or  her  heirs.  That  said  certificate  was  located  on  the  lands  in  con- 
troversy by  Jesse  Duren  at  his  own  expense,  and  the  expenses  of  obtain- 
ing a  patent  were  paid  by  said  George  F.  Moore.  The  usual  price  of 
locating  a  certificate  at  the  time  of  the  location  of  the  land  in  contro- 
versy was  12  to  20  cents  per  acre,  or  one-fourth  to  one-third  of  the  land. 
That  after  the  death  of  Martha  P.  Jowell,  R.  R.  Jowell  married  Eliza 
Hagen,  in  1850;  said  Eliza  was  living  in  Cherokee  County  in  1876.  R. 
R.  Jowell  died  in  1871.  Jesse  Duren  is  dead  (died  in  1881  or  1882), 
and  G.  W.  Copeland  is  dead.  That  neither  F.  M.  Hill  nor  any  of  the 
children  of  Mary  Ann  Hill  ever  received  anything  from  the  estate  of  said 
R.  R.  JoweU." 

This  is  the  agreed  statement  of  the  material  facts. 

Plaintiffs  seek  to  recover  one-half  of  the  tract  of  land  in  controversy, 
which  it  will  be  observed  does  not  embrace  all  the  land  that  might  be 
granted  by  virtue  of  the  certificate. 

The  defendant  answered  by  general  demurrer,  plea  of  not  guilty,  plea 
of  stale  demand,  two  years  limitation  by  iX)ssession  of  certificate,  pay- 
ment of  taxes  by  defendant,  location  of  land,  and  payment  of  all  ex- 
penses by  defendant  and  those  through  whom  she  claims,  and  also  plea 
of  former  recovery  by  George  F.  Moore,  who  devised  the  land  to  defend- 
ant. 

The  cause  was  tried  without  a  jury,  and  judgment  was  rendered  for 
defendant. 

That  the  plea  of  former  recovery  was  not  available  in  this  cause  is  evi- 
dent.    Hall  V.  Wooters,  54  Texas,  231. 

It  is  equally  evident  that  title  to  the  certificate  was  not  acquired  by 
adverse  possession  of  it  for  two  years.  Barker  v.  Swenson,  66  Texas,  407. 

When  R.  R.  Jowell  attempted  to  sell  the  land  certificate,  the  only  child 
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of  his  deceased  wife  was  a  married  woman,  and  so  continued  until  her 
death  in  1872,  while  the  former  action  was  brought  in  less  than  five  years 
after  her  death. 

At  the  time  of  her  death  all  of  her  children  were  minors;  and  taking 
the  conceded  facts  as  true,  there  is  no  reason  to  believe  that  by  lapse  of 
time  evidence  was  lost  by  which  appellee  has  been  prejudiced  in  illus- 
trating her  right,  or  that  any  advantage  has  been  gained  by  appellants 
through  delay. 

When  the  original  action  was  brought  parties  to  the  transaction  were 
alive,  who  probably  could  have  testified  to  any  important  fact,  and  the 
inference  is,  that  when  the  former  action  was  tried  the  facts,  then  agreed 
to  as  are  they  now,  were  susceptible  of  proof. 

In  Reed  v.  West,  47  Texas,  248,  it  was  said:  **  Surely  it  can  not  be 
doubted  that  during  the  suspension  of  the  statutes  of  limitation  equity 
will  follow  the  law,  and  will  not,  unless  it  be  for  some  equitable  reason, 
hold  a  complainant  guilty  of  laches  because  of  his  failure  to  file  his  bill 
during  the  interval.  There  was  nothing  in  the  circumstances  of  this  case, 
as  disclosed  in  the  pleadings,  to  justify  holding  him  to  greater  diligence 
than  is  required  of  parties  suing  on  strictly  legal  demands." 

If  other  suspensions  of  limitation  be  considered  on  question  of  stale 
claim,  surely  coverture  must  be;  and  in  many  cases  both  infancy  and 
coverture  have  been  deemed  a  sufficient  answer  to  make  a  plea.  Wilson 
V.  McCarty,  55  Md.,  283;  Black  v.  Whitall,  9  N.  J.  Eq.,  589;  Dugan  v. 
Gittings,  3  Gill.,  138;  Demarest  v.  Wynkoop,  3  Johns.  Ch.,  129;  McMil- 
Ian  V.  Rushing,  80  Ala.,  406;  Dragoo  v.  Dragoo,  50  Mich.,  573. 

It  is  not  necessary,  however,  in  this  case  to  decide  whether  the  same 
effect  should  be  given  in  all  cases  to  coverture,  when  set  up  to  defeat  a 
plea  of  laches  or  stale  claim,  as  must  be  to  that  fact  when  set  up  to  avoid 
the  statutory  bar,  based  on  lapse  of  time;  but  it  would  seem  that  this 
ought  to  be  done  if  the  defense  be  based  solely  on  lapse  of  time. 

The  cases  in  which  it  may  be  supposed  to  have  been  held  that  the  same 
rule  as  to  disabilities,  and  as  to  time  within  which  suits  must  be  brought, 
does  not  exist  in  equity  as  at  law,  must  probably  mean  nothing  more 
than  that  the  lapse  of  a  long  time  after  cause  of  action  accrues  before  suit 
is  brought  is  a  fact  from  which  inference  of  want  of  right  may  sometimes 
be  drawn,  which  could  not  be  indulged  if  suit  had  been  brought  promptly, 
and  thus  the  lapse  of  time  assist  to  reach  the  conclusion  that  the  right  in 
fact  never  did  exist,  rather  than  to  have  intended  to  hold,  in  the  face  of 
statutes  declaring  what  disabilities  siiall  operate  to  prevent  bar,  that  any 
court  has  power  to  deny  to  such  statutes  their  full  effect,  when  presented 
in  an  equitable  proceeding  as  well  as  when  arising  in  actions  strictly  legal 
in  their  natures. 

Inferences  of  acquiescence  may  also  be  drawn  from  long  delay  in  the 
assertion  of  a  known  right,  and  in  extreme  cases  estoppel  may  grow  up; 
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but  we  are  of  opinion,  lOoking  to  the  coverture  of  the  mother  of  appel- 
lants, and  to  all  the  other  facts  before  us,  that  no  such  inferences  can  be 
drawn  in  this  case,  and  that  their  claim  is  not  stale.  That  the  land  cer- 
tificate was  community  property  is  a  conceded  fact;  that  no  facts  existed 
which  authorized  the  survivor  to  sell  is  also  conceded,  as  is  it  that  no 
facts  have  transpired  since  the  sale  which  would  preclude  plaintiffs  from 
asserting  their  rights  in  the  land  in  controversy;  and  the  real  question  in 
the  case  is,  were  any  of  the  pei*sons  through  whom  appellee  claims  title 
innocent  purchasers  ? 

Tlie  certificate  upon  its  face  showed  that  it  was  one  that  could  only  be 
granted  by  reason  of  the  existence  of  a  family  of  which  R.  R.  Jowell  was 
a  member  and  the  head,  and  the  conveyances  showed  that  he  was  a  col- 
onist. 

The  facts  in  connection  with  the  laws  in  force  when  the  original  cer- 
tificate issued,  evidence  that  the  right  was  based  on  section  10  of  the 
General  Piovisions  of  the  Constitution  of  the  Republic,  which  provided, 
that  "All  citizens  now  living  in  Texas,  who  have  not  received  their  por- 
tion of  land  in  like  manner  as  colonists,  shall  be  entitled  to  their  land  in 
the  following  proportion  and  manner:  Every  head  of  a  family  nh&W  be 
entitled  to  one  league  and  labor  of  land,  and  every  single  man  of  the  age 
of  seventeen  and  upward  shall  be  entitled  to  the  third  part  of  one  league 
of  land." 

This  is  i)erhaps  the  first  law  in  which  the  words  **head  of  a  family" 
were  used  in  reference  to  the  grant  of  lands,  and  may  furnish  the  reason 
for  the  subsequent  use  of  the  word  "  headright;"  and  in  it  are  found  the 
broad  distinction  between  single  men,  which  could  mean  nothing  less  than 
unmaiTied  men,  and  those  who  were  heads  of  families.  The  same  section 
maintains  the  same  distinction  as  to  augmentations,  but  the  words  '*  head 
of  a  family  '*  are  not  here  defined,  and  the  earliest  construction  placed 
upon  that  section  of  the  Constitution  is  probably  found  in  the  twelfth 
section  of  the  Act  of  December  14,  1837.  Pasch.  Dig.,  art.  4140.  That  act 
created  a  Board  of  Land  Commissioners,  whose  duty  it  was  to  investigate 
claims  for  land,  and  to  issue  certificates  to  such  as  under  the  law  were 
found  entitled;  and  it  applied  to  the  claims  of  those  who  were  entitled 
to  lands  under  the  colonization  laws,  and  to  those  who  were  entitled  by 
reason  of  residence  at  the  time  of  the  declaration  of  independence.  Per- 
sons thus  claiming  were  required  by  the  act  to  prove  '*  by  two  or  more 
good  and  credible  witnesses,  as  the  commissioners  may  require,  that  they 
were  actually  citizens  of  Texas  at  the  date  of  the  declaration  of  inde- 
pendence, and  have  continued  so  to  the  present  time;  and  they  shall  also 
be  required  to  prove  in  like  manner  whether  they  were  married  or  single  at 
the  time  of  the  declamtion  of  independence,  and  what  amount  of  land 
they  were  entitled  to  under  the  law." 

In  The  Republic  v.  Skidmore,  2  Texas,  265,  it  was  held,  that  **  the 
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twelfth  section  of  the  law  of  1837  reqmred  the  applicant  to  prove  that 
he  was  an  actual  citizen  of  Texas  at  the  date  of  the  declaration  of  inde- 
pendence, and  that  he  was  a  manied  man  at  that  date,  if  the  claim  be  for 
a  league  and  labor  of  land ;' '  and  in  the  same  case  it  is  evident  that  the 
court  undei'Stood  the  words  '*  married  man,"  used  in  the  statute,  to  have 
the  same  meaning  as  the  words  *'  head  of  a  family,"  used  in  the  Consti- 
tution. 

The  act  referred  to  further  provided  for  the  issuance  of  such  certificates 
to  widows  and  orphans,  and  to  purchasers  as  assignees,  thus  again  recog- 
nizing the  fact  that  marriage  was  the  basis  for  the  family  recognized  by 
the  Constitution. 

In  the  twenty-third  section  of  the  same  act  it  was  provided,  that  '*  all 
single  men  who  were  in  the  Republic  at  the  date  of  the  declaration  of  in- 
dependence, and  entitled  under  the  Constitution  to  one-third  of  a  league 
of  land,  and  who  have  since  married,  or  m/iy  marry  within  the  next  twelve 
months,  shall  be  entitled  to  the  additional  quantity  of  two-thirds  of  a 
league  and  labor  of  land,"  thus  again  showing  that  the  family  deemed  to 
be  entitled  to  a  grant  of  a  league  and  labor  of  land  was  a  family  based  on 
marriage. 

The  twenty-ninth  section  of  the  same  act  evidences  the  same  intention 
in  reference  to  smaller  grants  that  might  be  made  under  its  provisions. 

If  we  look  to  the  several  colonization  laws,  it  will  be  seen  that  where 
families  were  mentioned  was  meant  a  collection  of  persons  having  asso- 
ciation by  reason  of  marriage. 

The  imperial  colonization  law  spoke  only  of  families  as  the  recipients 
of  the  empire's  bounty,  and  declared  that  all  foreigners  who  established 
themselves  in  the  empire  should  be  deemed  naturalized  if  they  should  ex- 
ercise any  useful  profession  or  industry,  by  which  at  the  end  of  three 
yeai'S  they  had  a  capital  to  support  themselves  with  decency,  "and  are 
married;"  and  that  persons  so  qualified  should  acquire  particular  merit 
for  "obtaining  letters  of  citizenship  if  they  married  Mexicans." 

The  national  colonization  law  required  the  several  States  of  the  Mexi- 
can Republic  to  pass  colonization  laws,  and  in  pursuance  of  this  the 
Congi'css  of  Coahuila  and  Texas  framed  a  law  under  which  persons  ac- 
quired such  rights  as  were  recognized  b}'  the  fifteenth  article  of  the  pro- 
visional organic  law  of  the  Republic  of  Texas,  as  well  as  by  the  section 
of  the  Constitution  of  the  Republic  before  referred  to. 

Under  that  law,  before  a  foreigner  then  here  could  be  deemed  domi- 
ciliated, it  was  necessary  for  him  not  only  to  declare  such  to  be  his  inten- 
tion, but  also  to  register  his  name  and  those  of  his  family,  if  he  had  any, 
with  a  statement,  among  other  things,  whether  he  was  married.  Pasch. 
Dig.,  art.  565. 

This  law  contemplated  the  introduction  of /ame7i^,  and  made  the  com- 
l)ensation  of  empresarios  to  depend  on  the  number  of  families  introduced 
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and  established.  Pasch.  Dig.,  arts.  570,  574,  575.  It  declaimed  how  much 
land  should  be  granted  to  eack  family,  but  did  not  declare  who  must  be 
the  constituents.     Pasch.  Dig. ,  art.  576. 

The  two  succeeding  article?  of  the  law,  however,  show  that  the  law 
makers  had  in  their  minds  the  family  formed  by  mai*riage.  The  fifteenth 
article  of  the  law  provided,  that  ^^  unmarried  men  shall  receive  the  same 
quantity  [as  a  family]  on  marrying^  and  foreigners  who  marry  natives  of 
the  country  shall  receive  one-fourth  more;  those  who  are  entirely  single^ 
or  who  do  not  compose  a  part  of  any  family,  contenting  themselves  leather 
with  the  fourth  part  of  the  quantity  aforesaid,  which  shall  be  computed 
to  them  on  the  assignment  of  their  land." 

The  sixteenth  article  provides,  that  ^^  families  and  single  m>en  who,  hav- 
ing emigrated  separately  and  at  their  own  expense,  shall  wish  to  annex 
themselves  to  any  of  the  new  settlements,  can  do  so  at  all  times,  and  the 
same  quantity  of  land  shall  be  respectively  assigned  them  as  specified  in 
the  two  foregoing  articles;  but  should  they  do  so  within  the  first  six  years 
from  the  establishment  of  the  settlement,  one  labor  more  shall  be  granted 
to  families;  and  single  men,  instead  of  one-fourth,  as  specified  in  article 
15,  shall  receive  one-third." 

As  said  in  Edwards  v.  James,  7  Texas,  380:  "Generally  throughout 
the  colonization  law  the  word  family  is  used  in  contradistinction  to  a 
single  or  unmarried  man.  *  *  *  The  husband  is,  by  law  and  courtesy, 
esteemed  the  head  of  the  family;  and  this  is  said,  by  Spanish  jurists,  to  be 
owing  to  his  greater  force,  prudence,  and  aptitude." 

It  is  thus  seen  that  with  the  framers  of  the  colonization  law  the  word 
family,  when  used  as  the  criterion  by  which  to  determine  how  much  land 
should  be  granted  to  one  person,  had  always  uppermost  in  their  minds  the 
family  whose  foundation  was  marriage. 

It  was  to  secure  the  rights  of  all  who,  under  the  colonization  laws,  had 
become  entitled  to  land,  or  who,  not  being  so  entitled  strictly,  were  resi- 
dents at  the  time  of  the  declaration  of  independence,  that  section  10,  Gen- 
eral Provisions  of  the  Constitution  of  the  Republic,  was  adopted;  and  in 
the  first  law  enacted  to  give  effect  to  that  provision  we  find  the  fact  of 
marriage  or  no  required  to  be  proved  as  a  means  for  determining  the  quan- 
tity of  land  to  which  the  applicant  was  entitled. 

These  several  constructions  correspond  with  the  popular  or  ordinary 
meaning  of  the  word  family,  although  such  is  not  the  sense  in  which  it  is 
always  used. 

If  we  look  to  the  laws  in  force  when  the  right  of  Richard  R.  Jo  well  to 
a  league  and  labor  of  land  accrued,  to  the  situation  of  Texas,  and  its  rela- 
tion to  the  Mexican  nation,  the  strongest  reasons  are  shown  why  it  was 
the  desire  of  the  Mexican  nation  that  the  family  on  whose  account  a 
league  and  labor  of  land  was  granted  should  be  a  family  formed  by  or  the 
result  of  marriage. 
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Foreignei-s  were  invited,  and  the  presence  in  the  country  of  the  wife  and 
children  of  an  immigrant  was  the  highest  pledge  of  fidelity  to  the  nation 
that  could  be  given;  and  such  was  the  solicitude  felt  upon  this  subject, 
that  more  land  was  granted  to  an  immigrant  who  married  a  native  than 
to  others. 

This  was  perhaps  deemed  not  only  a  further  pledge  of  fidelity,  but  also 
a  guaranty  that  immigrants,  with  their  offspring  from  such  marriages, 
would  become  in  feeling  as  in  name  Mexican  citizens. 

The  great  mass  of  those  who  received  gi*ants  for  a  league  and  labor  of 
land  prior  to  the  declaration  of  independence,  or  under  the  provisions 
of  the  Constitution  of  the  Republic,  were  the  heads  of  families,  composed 
of  husband  and  wife,  or  of  one  of  those  and  the  offspring  of  theii*  mar- 
riage; but  it  is  claimed,  because  this  was  not  universally  true,  that  the 
faot  that  the  certificate  issued  to  Richard  R.  Jowell  ought  not  to  be  held 
sufficient  to  put  a  purchaser  from  him  on  inquiry  as  to  right  of  the  mother 
of  appellants. 

In  Hardiman  v.  Herbert,  11  Texas,  666,  it  appeared  that  a  grant  was 
made  in  Austin's  Colony  to  two  single  men  as  a  family,  and  the  grant 
was  sustained  on  the  ground  that  the  authorities  of  the  former  govern- 
ment had  passed  on  the  capacity  of  the  gi*antees  to  take  such  a  grant, 
which  was  held  to  be  conclusive;  but  in  disposing  of  the  case  this  court 
said:  "  If  it  were  an  open  question,  now  for  the  fii-st  time  to  be  deter- 
mined, we  might  feel  no  hesitancy  in  deciding  that  two  single  men  did 
not  constitute  a  family,  in  the  proper  acceptation  of  that  term." 

In  the  case  of  Marsh  v.  Weir,  21  Texas,  97,  it  appears,  that  under  Aus- 
tin's first  contract,  which  was  made  prior  to  the  enactment  of  the  coloni- 
zation law  of  Coahuila  and  Texas,  a  giant  was  made  to  Marsh  for  a  league 
of  land,  when  in  fact  it  was  for  the  benefit  of  himself  and  three  other  sin- 
gle men,  and  that  under  that  contract,  and  prior  to  the  passage  of  the 
colonization  law  for  Coahuila  and  Texas,  this  course  was  pui^sued  in  that 
colony. 

The  court  thus  states  the  matter:  **  The  plaintiff's  evidence,  improp- 
erly excluded,  establishes  very  satisfactorily  that  although  the  original 
grant  of  the  8th  of  July,  1824,  was  made  ostensibly  to  the  plaintiff  as  the 
head  of  a  family,  yet  he  received  three-fourths  of  it  in  trust  for  McCor- 
mick  and  the  others  who  constituted  the  family,  and  that  he  was  in  fact 
the  grantee  of  but  one-fourth  of  the  league.  McCormick  was  in  fact  the 
grantee,  as  a  colonist,  of  the  one-fourth  now  claimed  by  the  defendant 
in  his  right,  and  the  plaintiff  was  but  an  instrument  by  which  the  govern- 
ment transmitted  to  him  the  title."  From  the  testimony  offered  in  that 
case,  this  course  seems  to  have  been  pursued  on  account  of  the  doubt  as 
to  the  right,  under  that  contract,  to  make  grants  for  less  than  a  league, 
and  on  account  of  the  unwillingness  of  the  empresario  to  grant  that 
quantity  of  land  to  a  single  man. 
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The  grants  in  the  two  cases  referred  to  were  both  made  before  the  pass- 
age of  the  colonization  law  of  Coahuila  and  Texas,  which  clearly  pre- 
scribed the  quantity  of  land  that  should  be  given  to  a  family  and  to  a 
single  man,  and  they  can  not  be  looked  to  as  decisions  that  the  authori- 
ties of  the  former  government  ever  recognized  a  collection  of  single  men 
as  a  family  under  the  law  of  March  24,  1825. 

It  seems  to  have  been  held  that  a  land  certificate  for  two-thirds  of  a 
league  and  labor,  issued  by  a  board  of  land  commissioners  to  a  person 
who  had  before  received  one-third  of  a  league,  was  valid,  although  the 
person  had  no  family  other  than  three  slaves.  The  State  v.  Sullivan,  9 
Texas,  156. 

In  Hatch  v.  Dunn,  11  Texas,  708,  it  was  held,  in  accordance  with  a 
long  line  of  decisions,  that  the  acts  of  the  ofiScers  of  the  former  govern* 
ment  would  be  deemed  conclusive  as  to  the  capacity  and  right  of  a  pei^son 
to  take  what  was  granted  to  him,  and  the  decision  was  based  on  that 
proposition;  although  the  court  does  say,  and  we  do  not  controvert  its 
correctness,  that  "  it  is  not  believed  ever  to  have  been  considered  neces- 
sary, to  entitle  the  applicant  to  lands  as  the  head  of  a  family  under  the 
colonization  laws,  that  he  should  have  had  a  family  consisting  of  a  wife 
and  children.  On  the  contrary,  having  domestics  or  servants  was  con- 
sidered as  equally  entitling  the  applicant  to  the  grant." 

In  Babb  v.  Carroll,  21  Texas,  765,  it  was  held,  that  a  land  certificate, 
and  land  gi*anted  by  virtue  of  it,  belonged  to  a  man  and  woman  in  equal 
parts,  when  granted  to  him  because  of  the  apparent  family  relation  exist- 
ing between  them  by  reason  of  their  living  together  as  man  and  wife, 
although  such  was  not  their  relation. 

These  cases  are  relied  upon  by  appellee  for  the  purpose  of  showing  that 
grants  for  a  league  and  labor  of  land  were  made  on  account  of  the  exist- 
ence of  a  family  consisting  of  persons  other  than  husband  and  wife,  and 
in  addition  to  them  our  attention  is  called  to  the  following  brief  extract 
from  the  **  Letters  of  an  Early  Settler  of  Texas,"  page  49,  published  in 
1858,  and  dated  November  5,  1827,  by  W.  B.  Dewees: 

'*You  inquire  of  me,  how  much  land  is  granted  to  each  man?  To 
every  married  man  is  granted  one  league  and  labor  of  land,  which 
contains  4621  acres;  and  each  single  man  is  allowed  one-quarter  of 
a  league,  which  contains  1111  acres.  The  difference  between  the  Mexi- 
can and  American  measurement  is  this:  in  the  Mexican  measurement 
one-eighth  per  cent  is  taken  off  from  the  American  chains.  Fortu- 
nately for  us  young  men  who  are  here  at  this  time,  Austin,  fearing 
that  there  would  not  be  found  three  hundred  families  in  tlie  colon}*  within 
the  ^ven  time  for  his  fulfilling  his  contract,  lest  he  sliould  lose  his  grant, 
informs  us,  that  if  we  would  locate  ourselves  together  as  families,  each 
family  consisting  of  two  members,  calling  one  the  head,  he  would  grant 
to  each  family  a  league  and  labor  of  land.     But  I  must  not  forget  to  men- 
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tion,  that  every  single  man  who  receives  land  under  the  Mexican  gOT- 
emment,  on  marrying  is  entitled  to  an  augmentation  of  his  claim  to  a 
league  and  labor  of  land. 

"  While  we  were  busy  locating  our  lands,  tidings  came  that  our  settle- 
ment was  likely  to  be  invaded  by  the  Carancoway  Indians.  Each  of  us 
immediately  left  our  work  unfinished,  and  armed  ourselves  in  hot  haste 
to  protect  the  defenseless  women  and  children." 

The  writer  of  this  seems  to  have  been  one  of  the  original  "  three  hun- 
dred "  introduced  und^er  the  contract  made  prior  to  the  colonization  law 
of  March  24,  1825,  and  probably  has  the  action  of  the  empresario  under 
that  contract  in  mind;  but  his  letters,  written  in  1827,  in  many  respects 
have  reference  directly  to  the  subsequent  law,  and  if  that  law  was  con- 
strued as  the  writer  evidently  understood,  it  would  be  difficult  to  hold 
that  it  was  then  undei-stood  to  give  a  league  and  labor  to  any  other  family 
than  such  as  was  composed  of  husband  and  wife,  and  the  inference  would 
be  that  such  grants  made  to  a  number  of  single  or  unmarried  men  were 
evasions  of  the  law. 

It  may  be  conceded,  that  grants  for  a  league  and  labor  of  land  were 
lawfully  made  to  men  or  women  who  were  the  heads  of  families  composed 
of  themselves  and  children  or  servants;  and  we  may  even  go  further, 
although  there  is  no  decision  to  authorize  it,  and  concede  that  under  the 
colonization  law  of  March  24,  1825,  such  grants  were  made  to  two  or  more 
single  men  as  one  family,  but  that  would  but  show  that  families,  within 
the  meaning  of  the  law,  might  exist  without  marriage. 

With  this  concession  tlie  fact  would  still  remain,  that  such  a  grant  might 
legally  issue  to  a  family  composed  of  husband  and  wife,  and  that  when  so 
issued  the  land  would  be  community  property;  and  in  view  of  the  law, 
which  so  often  refers  to  marriage  as  the  basis  of  the  family  contemplated 
by  it — dividing  the  beneficiaries  into  two  classes,  *'  unmarried  men  "  and 
*' single  men"  in  one,  "families"  in  the  other — and  of  the  provision 
which  on  marriage  increased  the  quantity  which  one  of  the  first  class  be- 
came entitled  to,  and  in  view  of  the  popular  meaning  constantly  given  to 
the  word  family,  we  can  not  doubt  that  the  land  certificate  and  the  con- 
veyances through  which  appellee  claims  were  sufficient  to  put  every  per- 
son claiming  through  a  conveyance  from  Richard  R.  Jowell  uix>n  inquiry 
whether  or  not  he  was  a  married  man  when  the  right  to  the  land  accrued 
and  when  the  certificate  issued.  The  certificate  gave  notice  to  all  persons 
that  persons  other  than  the  original  grantee  might  have  an  interest  in  it, 
and  that  it  could  not  have  legally  issued  to  him  but  for  his  relation  to 
some  other  person. 

This  being  true,  appellee  and  those  through  whom  she  claims  stand 
charged  with  notice  of  the  fact  that  the  certificate  was  community  prop- 
erty of  Richard  Jowell  and  his  wife,  of  her  death,  of  the  existence  of  the 
child  of  the  marriage,  and  of  every  other  fact  necessary  to  protect  appel- 
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Jants  against  appellee's  claim  that  pei*sons  through  whom  she  claims  were 
innocent  purchasers,  in  the  absence  of  evidence  showing  that  such  inquiry 
as  a  prudent  man  ought  to  make  failed  to  develop  the  facts  as  they  are 
conceded  to  have  existed. 

The  rule  is  understood  to  be  as  thus  stated  by  a  writer  of  recognized 
learning  and  accuracy:  "Whenever,  therefore,  a  party  has  merely  re- 
ceived information,  or  has  knowledge  of  such  facts  sufficient  to  put  him 
on  inquiry,  and  this  constitutes  the  sole  foundation  for  inferring  a  con- 
structive notice,  he  is  allowed  to  rebut  the  prima  facie  presumption  thus 
arising  by  evidence;  and  if  he  shows  by  convincing  evidence  that  he  did 
make  the  inquiry,  and  did  prosecute  it  with  all  the  care  and  diligence  of 
a  reasonably  prudent  man,  and  that  he  failed  to  discover  the  existence  of, 
or  to  obtain  knowledge  of,  any  conflicting  claim,  interest,  or  right,  then 
the  presumption  of  knowledge  which  had  arisen  against  him  will  be  com- 
pletely overcome;  the  information  of  facts  and  circumstances  which  he 
had  received  will  not  amount  to  constructive  notice.  What  will  amount 
to  due  inquiry,  must  largely  depend  upon  the  circumstances  of  each  case. 
If,  on  the  other  hand,  he  fail  to  make  any  inquiry,  or  to  prosecute  one 
with  due  diligence  to  the  end,  the  presumption  remains  operative,  and 
the  conclusion  of  a  notice  is  absolute."     2  Pome.  £q.,  607. 

The  conveyances  in  this  case  pointed  out  sources  from  which  informa- 
tion as  to  the  right  of  the  mother  of  appellants  might  have  been  obtained, 
and  there  can  be  no  inference  or  presumption  that  it  would  not  have  been 
if  due  inquiry  had  been  made. 

We  have  not  the  conclusions  of  fact  or  law  on  which  the  court  based 
its  judgment,  but  under  the  conceded  facts,  and  in  the  absence  of  all 
testimony  tending  to  show  that  proper  inquiry  was  made  as  to  the  rights 
of  others  than  R.  R.  Jowell  in  the  certificate,  it  could  not  have  been  based 
on  any  other  conclusion  than  that  tlie  facts  of  which  the  purchasers  had 
information  were  not  sufficient  to  put  them  on  inquiry,  and  this  can  not 
be  sustained. 

Appellants  were  entitled  to  a  judgment  on  the  conceded  facts;  but  in 
view  of  equities  which  manifestly  may  exist,  and  of  the  absence  of  evi- 
dence which  the  parties  may  be  able  to  produce  that  will  enable  the  court 
to  adjust  all  equities  between  them,  we  deem  it  best  to  reverse  the  judg- 
ment and  remand  the  cause,  that  the  parties  may  have  opportunity  to  do 
this. 

We  deem  it  proper,  however,  in  view  of  further  proceedings,  to  sug- 
gest what  now  seem  to  us  the  equities  of  the  parties. 

The  husband  of  appellee  was  the  owner  of  one-half  of  the  certificate 
for  one  league,  but  he  seems  not  to  have  acquired  any  interest  in  the 
labor  included  in  the  certificate;  but  after  the  land  in  controversy  was 
patented  a  certificate  for  the  unlocated  balance  was  delivered  to  him. 
This  certificate  called  for  4,613,000  square  varas  of  land,  and  the  record 
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does  not  show  whether  land  was  acquired  by  it  or  whether  it  was  sold  to 
some  other  pei*son. 

As  the  husband  of  appellee  and  those  through  whom  he  acquired  right 
located  and  caused  the  land  in  controversy  to  be  patented  under  claim  of 
right  to  the  whole,  then  if  no  use  was  made  by  the  husband  of  appellee 
of  the  certificate  for  un located  balance,  api>ellee  ought  to  be  permitted  to 
have  one-half  of  a  league  of  the  land  in  controversy  and  appellants  the^ 
remainder. 

If,  however,  land  was  acquired  by  the  husband  of  appellee  by  virtue  of 
the  certificate  for  unlocated  balance,  it  would  not  be  just  to  require  her 
to  receive  all  the  land  to  which  she  may  be  entitled  out  of  the  tract  in 
controversy,  for  that  acquired  by  virtue  of  the  certificate  for  unlocated 
balance  may  be  more  valuable. 

If  the  husband  of  appellee  acquired  land  by  virtue  of  the  entire  cer- 
tificate for  one  league  and  labor,  then  the  rights  of  the  parties  ought  to 
be  adjusted  with  reference  to  all  the  land  so  acquired.  If  he  acquired  no 
land  by  virtue  of  the  certificate  for  unlocated  balance,  but  did  dispose  of 
that  certificate,  then  appellee  ought  to  recover  only  one-half  of  the  land 
in  controversy. 

Looking  to  the  relation  of  the  parties  to  the  land  and  to  the  certificate 
by  virtue  of  which  it  was  acquired,  we  are  of  opinion  that  appellee  will 
be  entitled  to  the  reasonable  cost  of  procuring  title  to  so  much  of  the 
land  as  appellants  may  receive,  with  interest  thereon  from  the  time  title 
was  obtained;  and,  in  addition  to  this,  will  be  entitled  to  recover  the 
sum  paid  as  taxes  on  the  lands  appellants  receive,  with  interest  on  same 
from  the  time  the  several  payments  may  have  been  made. 

It  is  ordered  that  the  judgment  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Delivered  Maich  4,  1892. 

[This  case  did  not  reach  the  Reporter  with  the  Gralveston  records.] 


David  S.  Stanley  et  al.  v.  Mary  W.  Schwalby  et  al. 

No.  7807. 

1.  Bona  Fide  Purchaser.— D.  was  common  source  of  title.  He  conveyed 
the  land  to  Duncan  in  18G0  by  warranty  deed  reciting  payment  of  the  purchase 
money.  This  deed  was  not  recorded  until  1889.  D.  died  testate  and  his  prop- 
erty went  to  his  widow,  who  quitclaimed  the  land  to  the  city  of  San  Antonio, 
informing  the  mayor  of  the  unrecorded  deed  to  Duncan.  The  city  donated  the 
land  to  the  United  States.  In  trespass  to  try  title  by  heirs  of  Duncan  against 
United  States  Army  officers  in  posses^sion,  hekh  that  the  title  of  plaintiffs  was 
valid,  and  the  facts  negatived  good  faith  in  the  city  of  San  Antonio  or  the  United 
States  in  the  purchase  of  said  land. 
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2.  Nonpainnent  of  Purchase  Money.  —  That  Dancan  may  not  have 
paid  the  purchase  money  did  not  affect  the  right  of  his  heirs  to  recover  the  land 
against  any  claimant  but  the  vendor. 

3.  Suit  Affainst  United  States  Government.  —  While  the  United 
States  can  not  be  sued  except  in  such  cases  as  may  be  prescribed  by  Congress, 
yet  the  officers  and  agents  of  that  government,  when  holding  possession  of  prop- 
erty for  public  use  in  their  official  character,  may  be  sued  in  any  court  of  com- 
petent jurisdiction  by  the  owner  of  such  property,  and  such  relief  given  against 
them  as  might  be  if  their  holding  was  not  official. 

4.  Same.— Such  suit  against  United  States  officers  in  possession  would  not 
"bar  the  government  from  resorting  to  any  lawful  remedy  for  the  recovery  of  any 
right  it  may  have  therein. 

6.  Intervention.  — That  an  intervenor  bought  an  interest  in  the  land  in 
controversy  from  one  not  a  party  subsequent  to  the  filing  of  the  suit,  in  no  way 
afl'ects  his  right  to  intervene  and  assert  such  title  as  he  may  have. 

6.  Limitation  Against  and  in  Favor  of  the  United  States.— As 
no  action  can  l>e  maintained  against  the  government,  no  limitation  would  run 
in  its  favor  against  the  owner  of  land  occupied  by  the  United  States. 

7.  Same— Statute  of  Limitations.— The  United  States,  whether  named 
in  a  State  statute  of  limitations  or  not,  is  not  bound  thereby,  and  unless  therein 
expressed  in  the  statute  the  rule  is  well  established  that  such  statutes  are  not  ap- 
plicable to  a  State,  or  to  the  Uniteil  States,  whether  appearing  as  plaintiff  or 
defendant. 

8.  When  Limitation  Begins  to  Run.— Limitation  runs  when  the  right 
or  cause  of  action  accrues,  and  not  before.  This  right  does  not  exist  unless  facts 
exist  which  authorize  the  owner  to  sue,  and  the  law  allows  him  to  sue  the  party 
aggressing  upon  the  property  claimed. 

9.  Power  of  United  States  Distnot  Attorney.— We  are  not  referred 
to  any  Act  of  Congress  which  empowers  the  Attorney-General  or  the  United 
States  district  attorney  to  malce  the  United  States  a  party  defendant  in  an  ac- 
tion in  the  State  courts  of  trespass  to  try  title  against  Unite<l  States  Army  officers 
to  recover  land  occupie<l  by  them  as  an  army  post.  In  absence  of  such  a  law 
Jurisdiction  can  not  be  conferred  upon  the  State  court  by  an  appearance  entered 
by  the  United  States  district  attorney. 

10.  Army  Officers.— Army  officers  occupying  land  without  the  consent  of 
the  owner,  and  without  authority  of  law,  stand  under  the  same  liability  as  would 
a  private  citizen.  That  such  occupation  was  talcen  as  military  officers  and  un- 
der orders  from  their  superiors,  would  not  affect  such  liability. 

11.  Case  in  Judgment.— Plaintiff  sued  General  Stanley  and  others,  army 
officers,  stationed  near  San  Antonio,  for  recovery  of  land  donated  by  the  city  to 
the  Uniteil  States  for  an  army  post.  The  defendants  were  represented  by  the 
United  States  district  attorney,  under  orders  from  the  Attorney-General.  The 
xlistrict  attorney  also  appeared  for  the  United  States,  pleaded  limitation,  sug- 
gested improvements,  etc.    Held: 

1.  The  plea  of  limitations  by  the  United  States  was  properly  stricken  out. 

2.  Such  facts,  however,  might  be  considered  as  an  evidence  of  a  superior  out- 
standing title  in  the  government. 

3.  The  district  attorney  could  not  make  the  United  States  a  party  defendant 
:by  entering  an  appearance  officially. 

4.  As  the  United  States  was  not  a  legal  party  to  the  suit,  it  was  error  to  ren- 
der judgment  in  its  favor  for  value  of  improvements. 

5.  The  army  officers  are  liable  personally  for  the  damages  for  the  illegal  use 
and  occupation. 
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Appeal  from  Bexar.    Tried  below  before  Hon.  W.  W.  King. 

A.  J.  Evans,  United  States  District  Attorney,  and  H.  C.  Carbaugh,  lot 
appellants. —  1.  The  United  States  of  America  being  a  great  corporation, 
could  take  and  hold  the  land  in  question  for  the  purposes  set  out,  and 
when  brought  into  court  stood  upon  the  same  gi*ounds  as  other  defend- 
ants. Const.  U.  S.,  sec.  8,  subdiv.  17;  Laws  of  Texas,  title  "Cession,** 
p.  54;  Van  Bracken  v.  Tennessee,  117  U.  S.,  154;  Rev.  Stats.,  art.  3191. 

2.  An  intervenor  is  one  who  comes  into  a  dei)en(nng  suit,  with  leave 
of  the  court,  and  sets  up  rights  in  the  matter  of  litigation  against  plainu 
iff  and  defendant,  and  must  have  leave  of  the  court.  Rapalje's  Law 
Dictionary. 

3.  The  court  erred  in  not  adjudging  the  land  to  be  the  property  of 
the  defendants  \x\ion  their  proof  of  innocent  purchasers. 

4.  The  court  erred  in  not  adjudging  the  land  to  be  the  property  of 
the  defendants  upon  their  pleadings  and  proof  of  estoppel  in  i)ais.  Story 
Eq.  Jur.,  12  ed.,  sees.  1536-1539,  1538a,  1539a,  1541,  1546. 

The  McMillan  heirs  stood  by  from  1876  to  1889,  thirteen  years,  and 
saw  the  United  States  beautify  and  improve  this  lot  in  the  very  heart  of 
her  military  reservation,  expending  large  sums  thereon. 

C.  F.  Carsner  and  Geo,  C.  Altgelt^  for  appellees. —  1.  The  court  below 
never  having  held  that  defendants  proper  could  not  set  up  the  statutes 
of  limitations,  that  question  is  not  before  the  court,  any  further  than  the 
holding  of  the  court  that  the  United  States  could  not  plead  limitations. 

2.  The  United  States  government  is  neither  protected  nor  bound  by 
State  statutes  of  limitation.  United  States  v.  Thompson,  98  U.  S.,  486; 
Doe  V.  Johnston,  92  U.  S..  445;  United  States  v.  Insley,  130  U.  S.,  263; 
Lindey  v.  Miller,  6  Pet.,  %ij%\  United  States  v.  Railway,  118  U.  S.,  120; 
Ang.  on  Lim.,  sees.  39,  54,  63;  Busw.  on  Lim.,  sees.  96-102. 

3.  The  United  States  district  attorney,  acting  under  the  direction  of 
the  Attorney-General  of  the  United  States,  in  absence  of  an  Act  of  Con- 
gress authorizing  such  action,  had  no  authorit}-  to  waive  in  behalf  of  the 
United  States  the  exemption  from  being  sued  or  impleaded  in  this  suit, 
or  submitting  for  adjudication  in  the  courts  of  the  State  of  Texas  the 
rights  of  the  United  States  of  America.  Carr  v.  United  States,  8  Otto, 
433. 

STAYTON,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title, 
brought  by  Mrs.  Schwalby  against  David  S.  Stanley  and  three  other  per- 
sons; and  she  alleged,  that  she  was  the  owner  of  an  undivided  one-third 
of  the  lot,  that  defendants  entered  without  title,  and  there  was  prayer  for 
possession  of  the  entire  lot. 

Joseph  Spence  intervened  in  the  case,  and  asserted  title  to  one-third  of 


Digitized  by  VjOOQIC 


1892,']  Stanley  v.  Schwalbt.  351 

the  lot  through  a  conveyance  made  to  him  by  one  of  the  three  heirs  of 
Duncan  B.  McMillan,  deceased,  who  was  also  the  father  of  Mra.  Schwalby. 

Defendant  Stanley,  for  himself  and  the  others,  answered,  asserting  that 
as  individuals  they  did  not  claim  and  had  no  title  to  the  lot,  but  that  they 
were  lawfully  in  possession  thereof  as  officers  and  agents  of  the  United 
States  of  America. 

They  asserted  that  the  United  States  had  complete  title,  and  entered  the 
plea  of  "  not  guilty,"  which  was  stated  to  be  done  officially. 

The  district  attorney  for  the  United  States,  declaring  that  he  acted 
through  instructions  from  the  Attorney-General,  filed  an  answer  for  the 
United  States,  in  which  the  defendants  joined. 

This  answer,  after  stating  that  the  defendants  as  individuals  made  no 
claim  to  the  property,  contained  a  plea  of  ^^  not  guilty,'*  alleged  that  the 
United  States  and  their  vendor  were  bona  fide  purchasers;  pleaded  an 
estoppel  claimed  to  grow  out  of  the  fact  that  plaintiff  and  intervenor  as- 
serted no  claim  to  the  lot  while  the  govei-nment  of  the  United  States  was 
improving  it,  with  other  proi>erty,  to  be  used  as  military  headquarters  for 
her  army  in  Texas;  pleaded  the  statutes  of  limitation  of  three,  five,  and 
ten  years,  and,  for  the  United  States,  made  claim  for  valuable  improve- 
ments. 

The  plaintiff  filed  exceptions  to  so  much  of  the  answer  as  purported  to 
make  the  United  States  a  party  defendant,  asserting  that  no  authority 
existed  in  the  attorneys  representing  the  parties,  nor  in  the  Attorney- 
General,  to  make  the  United  States  a  party  defendant  to  this  action  in  a 
State  court,  and  raising  the  question  of  jurisdiction  generally  in  so  far  as 
the  United  States  was  concerned. 

The  pleas  of  limitation  filed  in  behalf  of  the  United  States  were  also 
excepted  to,  as  were  the  other  pleas  filed  in  that  behalf.  The  court  sus- 
tained the  exceptions  to  the  pleas  of  limitation,  and  also  to  the  claim  for 
improvements,  but  overruled  all  other  exceptions. 

The  claim  for  improvements  was  amended,  and  on  trial  a  judgment  was 
rendered  in  favor  of  plaintiff  and  intervenor  against  the  original  defend- 
ants and  the  United  States,  establishing  their  title  to  two-thirds  of  the 
lot,  and  awarding  to  them  a  writ  of  possession  for  the  whole,  the  issuance 
of  which  was  8usi)ended  until  such  time  as  they  should  pay  for  the  im- 
provements or  become  entitled  to  the  writ  by  the  failure  of  the  United 
States  to  pay  the  assessed  value  of  the  lot. 

The  court  found,  that  the  United  States  had  made  improvements  in 
good  faith  of  the  value  of  $1720,  and  that  the  value  of  the  use  of  the  lot 
was  $200,  while  the  value  of  the  lot  was  found  to  be  $2500;  and  on  these 
findings  the  judgment  usual  in  trespass  to  try  title  was  rendered;  from 
which  all  parties  gave  notice  of  appeal,  which  was  [)erfected  by  the  orig- 
inal defendants  and  the  United  States,  with  supersedeas  lx)nd,  and  all 
parties  have  assigned  error. 
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It  was  agreed  that  Anthony  M.  Dignowity  was  common  source  of  title. 
Plaintiff  and  intervenor  proved  that  Dignowity,  through  attorney,  con- 
veyed the  lot  in  controvei'sy  to  Duncan  B.  McMillan,  by  deed  of  date 
May  9,  1860,  which  recited  a  consideration  paid,  contained  claim  of  gen- 
eral warranty,  and  was  duly  acknowledged  on  the  day  it  was  executed, 
but  was  not  recorded  until  September  30,  1889. 

The  death  of  McMillan  was  shown,  and  it  was  proved  tliat  only  three 
children  survive  him,  and  tliat  plaintiff  is  one  of  those  and  the  vendor  of 
intervenor  another. 

Dignowity  died  testate,  and  by  the  terms  of  his  will,  which  was  duly 
probated  in  1875,  his  property  passed  to  his  widow,  who  on  May  1, 1875, 
by  quitclaim  deed,  conveyed  ftie  lot  in  controversy  to  the  city  of  San 
Antonio,  describing  it  as  the  lot  "  known  as  the  McMillan  lot." 

The  city  of  San  Antonio  conveyed  this  lot,  and  other  property  con- 
veyed by  Mrs.  Dignowity  to  it,  to  the  United  States,  by  deed  of  date 
June  16,  1875.  At  the  time  the  city  of  San  Antonio  bought  from  Mrs. 
Dignowity  she  informed  the  mayor  of  the  claim  of  McMillan,  and  I'efused 
to  give  other  than  a  quitclaim  deed  to  tlie  lot. 

The  city  donated  the  lot  in  controvei-sy,  and  other  land,  to  the  United 
States,  and  the  United  States  district  attorney,  whose  duty  it  was  made 
to  examine  the  title  before  the  donation  was  accepted,  was  informed  of 
the  conveyance  to  McMillan,  but  he  testified  that  he  satisfied  himself  that 
McMillan  had  not  paid  all  the  purchase  money,  and  he  therefore  advised 
that  the  government  would  get  good  title. 

Under  this  state  of  facts,  there  can  be  no  doubt  of  the  validity  of  the 
title  asserted  by  plaintiff  and  intervenor,  and  it  leaves  no  foundation  for 
the  claim  that  the  city  of  San  Antonio  or  the  United  States  was  an  inno- 
cent purchaser. 

Title  to  the  lot  passed  to  McMillan,  whether  all  the  purchase  money 
was  paid  or  not,  and  no  persons  other  than  McMillan  and  his  vendor  had 
any  interest  in  that  matter. 

Neither  by  pleadings  nor  proof  did  the  original  defendants  assert  any 
claim  to  the  lot,  nor  such  a  possession  or  claim  of  right  in  themselves  as 
would  support  any  plea  of  limitation;  and  the  judgment  against  them  is 
correct,  if,  holding  as  they  did  officially,  the  action  might  be  maintained 
against  them  as  against  other  wrongdoers. 

Under  the  decision  in  United  States  v.  Lee,  106  United  States,  and  the 
cases  therein  cited,  it  must  be  held,  while  the  United  States  can  not  be 
sued,  except  in  such  cases  as  may  be  prescribed  by  Congress,  that  the  oflS- 
cers  and  agents  of  that  government,  when  holding  possession  of  property 
for  public  use  in  their  official  character,  may  be  sued  in  any  court  of  com- 
petent jurisdiction  by  the  owner  of  such  property,  and  such  relief  given 
against  them  as  might  be  if  their  holding  was  not  official. 

The  plea  of  these  defendants  was  in  effect  an  assertion  of  a  superior  out- 
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standing  title  in  the  United  States,  and  the  court  had  power  to  examine 
and  determine  that  question,  with  a  view  to  ascertain  and  determine  the 
rights  of  the  paities  properly  before  the  court,  although  its  decision  on 
the  question  of  title  or  right  to  possession  would  not  bar  the  right  of  the 
United  States  to  resort  to  any  lawful  remedy  for  the  maintenance  of  any 
right  it  may  have  to  the  property,  if  it  was  not  properly  made  a  defendant 
in  the  case;  for,  as  said  in  the  case  referred  to,  under  such  faci3,  "  the 
United  States  may  proceed  by  bill  in  chancery  to  quiet  its  title,  in  aid  of 
which,  if  a  proper  case  is  made,  a  writ  of  injunction  may  be  attained. 
Or  it  may  bring  an  action  of  ejectment,  in  which,  on  a  direct  issue  between 
the  United  States  as  plaintiff  and  the  present  plaintiff  as  defendant,  the 
title  x)f  the  United  States  could  be  judicially  determined.  Or,  if  satisfied 
that  its  title  has  been  shown  to  be  invalid,  and  it  still  desires  to  use  the 
property,  or  any  part  of  it,  for  the  purposes  to  which  it  is  now  devoted, 
it  may  purchase  such  property  by  fair  negotiation,  or  condemn  it  by  a 
judicial  proceeding,  in  which  a  just  compensation  shall  be  ascertained  and 
paid,  according  to  the  Constitution." 

The  grounds  on  whiehactions  against  oflScers  of  the  United  States  are 
held  to  be  maintainable  in  cases  like  this  are  fully  stated  in  United  States 
V.  Lee,  from  which  the  Supreme  Court  of  the  United  States  has  shown  no 
disposition  to  recede,  although  the  decision  was  by  a  divided  court. 
Hans  v.  Louisiana,  134  U.  S.,  16;  In  Re  Ayers,  123  U.  S.,  501,  511-514. 

The  pleas  of  estoppel  and  stale  claim  are  so  manifestly  without  founda- 
tion that  it  is  not  necessary  to  further  notice  them. 

That  intervenor  acquired  title  after  the  action  was  brought  by  Mrs. 
Schwalby  was  a  matter  in  no  way  affecting  iiis  right  to  assert  his  title 
when  and  in  the  manner  he  did. 

If  the  United  States  had  been  properly  before  the  court  as  a  defendant, 
we  are  of  opinion  that  the  pleas  of  limitation  should  have  been,  as  they 
were,  stricken  out;  for  when  no  action  could  be  brought  against  them, 
limitation  ought  not  to  run  in  their  favor. 

It  is  held,  that  the  United  States,  whether  named  in  the  State  statute 
of  limitations  or  not,  is  not  bound  thereby  (United  States  v.  Thompson, 
98  United  States,  486);  and,  unless  otherwise  expressed  in  the  statute, 
the  rule  is  well  established,  that  such  statutes  are  not  applicable  to  a  State 
or  to  the  United  States.  Not  applicable  to  them  when  they  appear  as  de- 
fendants any  more  than  when  they  appear  as  plaintiffs;  and  this  is  so  for 
reasons  of  public  policy  in  the  one  case,  and  from  necessity  and  justice 
in  the  other;  for  it  would  be  contrary  to  reason  to  hold  that  it  was  the 
intention  of  the  law  making  power  that  a  right  should  be  barred  by  fail- 
ure to  bring  an  action  within  a  prescribed  time,  when  at  the  same  time 
right  to  bring  an  action  was  denied. 

Limitation  runs  when  right  or  cause  of  action  accrues,  and  not  before* 
Vol.  LXXXV.  Sup.— 23 
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and  this  does  not  exist  unless  facts  exist  which  authorize  the  person  as- 
serting claim  to  ask  relief  from  some  court  of  justice  against  the  i)ei-80Q 
who  ought  to  make  reparation.  It  involves  the  existence  of  the  right  to 
sue  as  well  as  of  facts  deemed  sufficient,  in  a  general  sense,  to  consti- 
tute a  cause  of  action ;  and  the  right  to  sue  may  depend  on  the  existence 
of  a  person  to  be  sued,  or  upon  the  denial  of  the  right  to  sue  a  State  or 
other  corporation,  which,  but  for  such  legal  denial,  would  be  subject  to  suit. 

In  Baxter  v.  The  State,  10  Wisconsin,  454,  it  was  held,  that  the  State 
was  entitled  to  make  the  defense  of  limitation  in  a  suit  brought  against 
it,  although  the  right  was  not  expressly  given;  and  the  argument  in  sup- 
port of  the  ruling  seems  to  be  drawn  from  rulings  based  on  prerogative 
of  English  kings,  under  which  it  was  held,  tliat  while  the  king  was  not 
bound  by  a  statute  unless  specially  named,  "  he  shall  take  the  benefit  o^ 
a  statute,  though  he  be  not  named." 

It  appears  from  the  opinion,  however,  that  the  statutes  of  that  State 
authorized  suits  to  be  brought  against  the  State  as  against  pei*sons,  and 
required  these  to  be  determined  *'  as  the  law,  and  every  right  of  the  case 
may  require." 

As  late  as  1876,  it  was  held  in  England,  in  an  action  by  a  subject 
against  the  queen  in  her  official  character,  that  she  could  not  take  ad- 
vantage of  the  statutes  of  limitation,  and  this  was  based  on  the  proposi- 
tion, that  the  acts  of  Parliament  in  regard  to  statutes  of  limitation  "  have 
relation  only  to  the  course  of  procedure  l)etween  subject  and  subject'* 
Rustornjee  v.  The  Queen,  L.  R.  1  Q  B.  D.,  487. 

Even  if  the  defendants  might  have  set  up  any  defense  the  United  States 
might  have  set  up,  for  the  purpose  of  showing  outstanding  title  in  the 
latter,  the  exceptions  to  the  pleas  of  limitation  were  properly  sustained. 

It  is  urged  by  cross-assignment  of  error,  that  the  court  erred  in  over- 
ruling an  exception  which  questioned  the  |)ower  of  the  United  States  dis- 
trict attorney,  even  under  the  direction  of  the  Attorney-General  of  the 
United  States,  to  submit  the  government  to  the  jurisdiction  of  the  state 
court,  and  thereby  clothe  that  court  with  jurisdiction  to  render  a  judg- 
ment which  would  bind  the  United  States. 

The  instructions  of  the  Attorney-General  are  not  found  in  the  record, 
and  we  are  not  referred  to  any  act  of  Congi^ess  which  empowers  him  to 
make  the  United  States  a  party,  either  plaintiff  or  defendant,  to  an  action 
in  a  State  court,  and  in  the  absence  of  such  a  law  jurisdiction  can  not  be 
thus  conferred.  Carr  v.  United  States,  98  U.  S.,  433;  United  States  v. 
Lee,  106  U.  S.,  196. 

It  is  probably  true  that  it  was  intended  by  the  Attoi'ney-General  that 
this  action  against  the  officers  of  the  government  should  be  defended  by 
the  United  States  district  attorney,  as  were  cases  above  cited  and  others 
therein  referred  to,  but  not  that  the  United  States  should  be  made  a  de- 
fendant; but  be  this  as  it  may,  we  are  of  the  opinion  that  the  exception 
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should  have  been  sustained,  and  that  the  District  Court  did  not  acquire 
jurisdiction  over  any  controversy  between  the  United  States  and  the 
plaintiff  and  intervenor. 

Many  objections  ai*e  made  to  the  judgment  in  favor  of  the  United  States 
for  the  value  of  improvements  made  on  the  lot,  some  of  which  we  would 
have  to  sustain  were  it  necessary  to  pass  upon  them;  but  in  view  of  the 
fact  that  the  court  had  no  jurisdiction  to  render  judgment  either  in  favor 
of  or  against  the  United  States,  the  judgment  in  so  far  must  be  set  aside, 
without  reference  to  the  validity  of  any  claim  that  might  be  made  for  the 
value  of  improvements  were  there  parties  before  the  court  between  whom 
such  an  issue  could  be  tried. 

Defendants  admitted  that  they  held  possession  of  the  lot,  and  it  is  not 
urged  that  the  judgment  for  rents  is  greater  than  the  reasonable  value  of 
the  use  while  they  were  in  possession;  but  the  question  arises,  whether  a 
judgment  for  this  can  be  rendered  against  them*  holding,  as  they  did,  as 
officers  of  the  United  States  goveniment,  presumably  under  orders  from 
their  superiors. 

There  is  no  doubt  that  under  some  circumstances  a  military  officer  may 
seize  and  hold  private  pixjperty  lawfully,  but  as  there  can  be  no  claim 
that  the  property  in  controversy  was  taken  possession  of  and  held  under 
such  circumstances,  it  becomes  necessary  to  consider  when  this  may  law- 
fully be  done. 

That  the  lot  in  controversy  does  not  belong  to  the  United  States  is 
clear;  and  that  there  is  no  law  under  which  defendants  could  lawfully 
take  possession  of  and  hold  it,  is  equally  clear. 

This  being  true,  the  n\ajority  of  this  court  are  of  opinion  that  de- 
fendants stand  under  the  same  liability  as  would  any  private  citizen 
who  had  taken  possession  of  and  held  the  property;  and  the  fact  that 
this  may  have  been  done  by  them  as  military  officers  of  the  United  States, 
under  the  orders  of  their  superiors,  a  fact  neither  alleged  nor  proved — 
which,  however,  might  well  be  presumed — in  no  manner  affects  their  lia- 
bility, for  no  such  orders  could  lawfully  be  given. 

Under  the  decisions  of  the  Supreme  Court  of  the  United  States,  we  do 
not  feel  authorized  to  consider  this  an  open  question. 

In  Mitchell  v.  Harmony,  13  Howard,  128,  an  officer  of  the  United  States 
Army  was  held  liable  to  a  person  whose  property  he  had  taken  possession 
of,  under  the  orders  of  his  superior,  without  intent  to  subserve  any  per- 
sonal interest,  and  solely  with  a  view  to  the  public  welfare,  which  it  was 
believed  would  be  promoted  thereby.  The  seizure  was  made  during  the 
war  with  Mexico,  and  within  the  territory  of  that  nation. 

In  disposing  of  the  case,  it  was  said:  ''  If  the  power  exercised  by 
Colonel  Doniphan  had  been  within  the  limits  of  a  discretion  confided  to 
him  by  law,  his  order  would  have  justified  the  defendant,  even  if  the  com- 
mander  had  abused  his  power  or  acted  from  improper  motives.     But  we 
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have  already  said  that  the  law  did  not  confide  to  him  a  discretionary 
power  over  private  property.  Urgent  necessity  would  alone  give  him  the 
right;  and  the  verdict  finds  that  this  necessity  did  not  exist.  Conse- 
quently  the  order  given  was  an  order  to  do  an  illegal  act — to  commit  a 
trespass  upon  the  property  of  another — and  can  afford  no  justification  to 
the  person  by  whom  it  was  executed.  ♦  ♦  ♦  And  upon  principle,  in- 
dependent of  the  weight  of  judicial  decision,  it  can  never  be  maintained 
that  a  military  officer  can  justify  himself  for  doing  an  unlawful  act  by 
producing  the  order  of  his  superior." 

In  the  case  a  judgment  for  more  than  $100,000,  which  included  interest 
and  costs,  was  rendered. 

In  another  case,  in  which  an  action  was  brought  against  military  offi- 
cers of  the  United  States  for  an  illegal  seizure  of  private  property,  they 
were  held  liable  for  the  damages  resulting;  and  in  reference  to  a  plea  set- 
ting up  the  command  of  a  superior  officer,  the  court  said:  "  It  is  a  suffi- 
cient answer  to  the  plea,  that  the  defendants  were  subordinate  oflScers 
acting  under  the  orders  of  a  superior,  to  say,  that  whatever  may  be  the 
rule  in  time  of  war  and  in  the  presence  of  actual  hostilities,  military  offi- 
cers can  no  more  protect  themselves  than  civilians  in  time  of  peace  by 
orders  emanating  from  a  source  which  is  itself  without  authority.  »  *  • 
The  objection  fatal  to  all  this  class  of  defenses  is,  that  in  that  locality  they 
were  utterly  without  any  authority  in  the  premises;  and  their  honest  be- 
lief that  they  had  is  no  defense  in  their  case  more  than  in  any  other,  where 
a  party,  mistaking  his  rights,  commits  a  trespass  by  forcibly  seizing  and 
taking  away  another  man's  property.  There  was  here  no  process  from  a 
competent  court,  nor  any  order  from  any  source  having  authority,  and 
there  is,  therefore,  no  defense."     Bates  v.  Clark,  95  U.  S.,  209. 

Referring  to  the  case  of  the  United  States  v.  Lee,  that  court  again  said: 
*'  In  that  case  the  plaintiffs  had  been  wrongfully  dispossessed  of  their  real 
estate  by  defendants,  claiming  to  act  under  the  authority  of  the  United 
States.  That  authority  could  exist  only  as  it  was  conferred  by  law,  and 
as  they  were  unable  to  show  any  lawful  authority  under  tlic  United  States, 
it  was  held,  that  there  was  nothing  to  prevent  the  judgment  of  the  court 
against  them  as  individuals  for  their  individual  wrong  and  trespass.**  In 
Re  Ayei-s,  123  U.  S.,  5t)l. 

Cases  might  be  multiplied  uiK)n  this  subject,  and  many  will  be  found 
cited  under  the  following  cases:  Wilson  v.  Mackenzie,  42  Am.  Dec.,  51; 
Farmer  v.  Lewis,  89  Am.  Dec,  610;  Hogue  v.  Penn,  96  Am.  Dec.,  274. 

Defendants,  under  the  law,  were  trespassers,  though  acting  under  a 
sense  of  duty ;  and  thoue^h  this  may  seem  harsh,  we  see  no  legal  ground 
on  which  they  can  be  relieved  from  that  full  liability  for  the  wrong  done 
to  plaintiff  and  intervenor  to  which  they  would  be  subject  had  tliey  held 
as  private  persons,  under  claim  of  right  in  themselves  or  as  tenants  of 
i^ome  other  person.     Congress  has  not  provided  any  judicial  tribunal  at 
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whose  hands  parties  may  have  redress  for  such  injuries  as  plaintiff  and 
intervenor  have  received  through  officers  of  the  United  States  (Gi lions  v. 
United  States,  8  Wallace,  269),  and  the  plainest  principles  of  justice  re- 
quire  that  those  who  have  unlawfully  held  possession  of  the  property  of 
appellees  shall  not  only  surrender  it,  but  also  compensate  for  its  use. 

The  judgment  entered  by  the  court  below  will  be  set  aside,  and  judg- 
ment will  be  here  rendered  dismissing  the  United  States  from  the  case  as 
a  party,  and  in  favor  of  plaintiff  and  intervenor  against  David  S.  Stan- 
ley, William  B.  Gibson,  Samuel  F.  Gushing,  and  J.  C.  Bailey  for  the 
land  described  in  the  petition,  for  which  writ  of  possession  may  issue; 
and  judgment  will  be  further  entered  in  favor  of  plaintiff  and  intervenor 
against  defendants  and  the  sureties  on  their  appeal  bond  for  the  sum  of 
$200,  with  interest  thereon  at  the  rate  of  8  per  cent  per  annum  from 
March  24,  1890,  until  paid,  together  with  all  costs  incurred  in  this  court 
and  in  the  court  below,  for  which  execution  may  issue. 
It  is  so  ordered 

Reversed  and  rendered. 
Delivered  March  4,  1892. 

Justice  Henrt  dissents  from  so  much  of  the  above  opinion  as  holds  the 
defendants  liable  for  rent  of  the  property. 


William  Von  Rosenberg  v.  L.  Haynes  et  al. 

No.  8186. 

1.  Svidenoe—  Oopies  of  Oopies.— Under  ordinary  circumstances,  and 
under  former  decisions,  copies  taken  from  copies  are  inadmissible.  But  in  view 
of  more  than  a  century's  possession  and  continuous  assertion  of  title  under 
claim  of  right  such  as  the  originals  of  the  copies  would  evidence,  the  admission 
of  such  remote  copies  can  not  be  regardeil  as  error. 

2.  Archives  in  Land  Oflttce— Case  Adhered  to.— Downing  v.  Diaz, 
80  Texas,  436,  adhered  to,  holding  that  the  collection  made  by  J.  L.  Haynes. 
and  reported  to  be  filed  in  the  Land  OfBce,  of  proceedings  had  in  founding  towns 
upon  the  Kio  Grande  (Laredo  and  Guerrero),  flxiog  their  jurisdiction,  granting 
them  lands,  etc.,  became  archives  in  the  Land  Office,  and  certified  copies  there- 
from are  competent  in  evidence  whenever  relevant. 

3.  Relevant  Testimony.— The  land  grants  in  controversy  are  bounded 
on  the  north  by  Laredo,  on  the  south  by  Guerrero,  and  on  the  west  by  the  Rio 
Grande;  and  In  so  far  as  the  proceedings  relating  to  either  of  these  towns  and 
their  inhabitants  may  tend  to  show  a  recognition  by  the  Spanish  government  of 
the  rights  of  the  grantee  at  that  early  day,  or  to  show  the  boundaries  of  his 
claim,  they  can  not  be  deemed  irrelevant.  Besides,  they  may  aid  in  establishing 
a  grant  upon  the  presumption  of  possession. 

4.  Same. — The  effect  of  such  ancient  records  is  increased  when  they  tend  to 
show  a  recognition  by  the  Spanish  government  of  the  right  of  the  grantee  at 
that  early  day;  and  that  at  so  remote  a  period  his  claim  was  recognized  by  the 
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officers  of  the  goyernment  having  power  to  grant  lands,  and  charged  with  the 
duty  of  protecting  the  interests  of  the  sovereign. 

6.  Boyckl  Commission  Establishing  Towns  on  the  Bio  Grande. 
In  1767  the  royal  commission  reached  Laredo,  for  the  purpose  of  establishing 
towns  and  granting  lands.  The  proceedings  of  the  commission  show  that  the 
land  In  litigation  was  occupied  by  Borrego  (the  grantee),  recite  that  the  land 
had  been  granted  to  him,  and  that  a  part  of  the  grant  under  the  law  was  expro- 
priated so  as  to  form  part  of  the  town.  These  transactions  were  pertinent,  and 
the  testimony  relevant. 

6.  Transactions  Relevant.  —  Upon  the  issue  of  the  existence  of  grants, 
one  in  1750,  another  in  1753,  to  Borrego  of  75  leagues  on  left  bank  of  the  Rio 
Grande,  and  between  the  towns  of  Laredo  and  Guerrero,  founded  in  1767,  a  letter 
from  the  officer  who  extended  title,  and  dated  subsequently,  addressed  to  a  sur- 
vey or,  directing  the  erection  of  monuments  for  comers,  etc.,  of  the  surveys,  is 
competent  and  relevant.  So  also  proceedings  instituted  in  1828  and  in  1829,  for 
the  purpose  of  asccrtiiiuing  whether  the  lands  belonged  to  tlie  heirs  of  tlie  orig- 
inal grantee— reciting  testimony  talcen,  the  action  of  the  governor  and  autliori- 
ties  recognizing  the  validity  of  the  Borrego  grants,  and  the  locality. 

7.  Transactions  Held  Relevant.  •  The  proceedings  and  decrees,  as  well 
as  the  evidence  on  which  the  decrees  were  based  (in  1828  and  1829)  in  acconlance 
with  the  decrees,  were  filed  in  the  archives  of  Laredo  at  tlie  time,  a  copy  of  which 
then  made  and  retained,  whence  was  taken  the  copy  used  on  tlie  trial  of  the  cause 
below.    This  copy  was  competent  and  relevant. 

8.  Archives— Copies.  — That  the  paper  archived  at  Laredo  may  have  been 
11  copy  of  the  original  papers  is  a  matter  of  no  consequence  in  this  case;  for  it  is 
just  what  the  authorities  of  that  day  deemed  necessary  and  proper  there  to  place 
as  an  evidence  of  right;  and  at  this  day  it  will  be  conclusively  presume<l  that  they 
acted  in  accordance  with  the  laws  then  in  force. 

9.  Same.— The  archive  at  Laredo  was  evidence  of  right  when  and  under  the 
circumstances  that  gave  it  existence,  and  the  lapse  of  fifty-eight  years  since  that 
time,  with  continuous  possession  and  assertion  of  claim  under  the  grants,  the  ex- 
istence of  which  the  government  recognized,  has  but  added  to  the  probative  force 
of  the  archive. 

10.  Same.— The  highest  authorities  in  the  State  (in  1828  and  1829)  acted, 
made  decrees,  and  directed  that  they  be  archiveil  at  Laredo,  for  the  very  purpose 
for  which  copies  from  the  archive  and  the  archive  itself  were  used,  and  it  can  not 
be  presumed  that  these  officials  exceeded  their  powers. 

11.  Official  Acts  of  Former  Government.- After  the  lapse  of  over  a 
century,  followed  by  possession  under  a  grant  executed  under  the  Spanish  gov- 
ernment, it  ought  not  to  be  claimed  that  the  officer  extending  the  grants  did  DOt 
have  power  to  do  so,  or  to  direct  them  to  be  surveyed,  or  to  appoint  a  surveyor 
and  give  him  instructions  touching  his  survey.  A  tcstimonio  of  the  acts  of  such 
officer  in  appointing  surveyor,  etc.,  would  prove  itself  after  the  lapse  of  time  here 
elapsing. 

12.  Same— Letter  of  Officer  Extending  Title  Orderinfir  Sorvey. 
It  is  not  a  reason  for  excluding  such  letter,  over  one  hundred  years  old,  directed 
to  an  officer,  directing  a  survey  and  hidicating  the  situation,  quantity,  and  geu- 
eral  boundaries,  that  no  evidence  was  produced  that  a  survey  was  made,  or  that 
the  paper  was  produced  by  holders  under  the  grantee,  or  that  it  was  written  upon 
unstamped  paper,  or  that  the  letter  in  itself  did  not  show  title. 

13.  Unauthorized  Surveys.— In  1874  and  1876  surveys  were  made  by  the 
surveyor  of  the  county  where  the  lands  are  situated.    The  lands  were  granted,  if 
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tt  all,  In  1760, 1753.    Held^  that  such  survey  was  not  authorized  by  law,  and  the 
flame  did  not  become  an  archive  when  deposited  in  the  Land  Office. 

14.  Patents  for  Adjoining  Lands.  —  It  was  not  error  to  admit  patents 
the  field  notes  of  which  call  for  the  ^rant  sought  to  be  established. 

15.  Possession  and  Claim.  -~  Transactions  prior  to  1833  amon^  heirs  of 
the  ^^rantee,  and  with  others,  tending  to  show  possession  and  assertion  of  owner- 
ship, were  competent;  and  question  of  original  and  secondary  character  of  such 
ancient  documents  is  not  material. 

16.  General  Visita— Cases  Adhered  to.— Railway  v.  Jarvis,  69  Texas, 
527;  Downing  v.  Diaz,  80  Texas.  436,  adhered  to,  in  holding  that  the  proceedings 
of  the  general  visiUi  copied  from  the  archives  at  Laredo,  and  filed  in  tlie  General 
Land  Ofllce,  became  archives  in  the  Land  Office.  The  testimony  was  relevant, 
iu  tlmt  the  proceedings  showed  a  recognition  of  the  Borrego  grants. 

17.  Reputation  as  to  Boundaries.— It  was  competent  for  witnesses  to 
testify  to  locality  of  boundary  lines  or  comers  from  reputation,  and  from  declara- 
tions by  their  ancestors,  witnesses'  knowledge  extendhig  over  thirty  years.  So 
of  occupation  by  tenants  upon  any  part  of  the  grant  holding  under  it. 

18.  Pact  Ca«e  -Evidence  of  Grant.— Sec  facts  sufficient  to  sustain  the 
findings  of  the  trial  court  tlmt  tlie  grants  (one  for  50  leagues  and  another  for,  25 
leagues  atljoining)  were  made  to  Borrego  as  early  as  1757,  and  that  in  1829  the 
grants  were  recognized  as  valid  by  the  State  of  Tamaulipas;  that  the  boundaries 
were  fixed  and  ascertained,  tlie  original  grant  being  lost. 

19.  Long  Possession  as  Evidence  of  Grant.  —  If  there  was  no  evi- 
dence tending  to  show  that  a  grant  was  actually  made  to  Borrego,  the  possession 
shown  to  have  existed  for  a  century  and  a  quarter  under  claim  of  right  to  fixed 
boundaries  furnishes  evidence  on  which  no  court  ought  to  hesitate  to  presume  a 
grant. 

Appeal  from  Webb.    Tried  below  before  Hon.  J.  C.  Russell. 

WaltoUy  Hill  &  Walton  and  Cbopwood  &  Son^  for  appellant. — 1.  An  in- 
strument in  writing  purporting  to  be  a  copy  of  a  copy  in  the  third  de- 
gree, unauthorized  by  law,  with  neither  its  i>retended  original  nor  any 
one  of  the  intermediate  copies  produced  or  accounted  for,  and  neither  the 
execution  nor  genuineness  of  such  instrument,  or  of  such  pretended  origi- 
nal or  either  of  such  intermediate  copies,  being  proven  or  attempted  to 
be  shown,  is  utterly  incompetent,  and  can  not  be  used  as  an  instrument  of 
evidence  for  any  puri)ose  whatever.  The  State  v.  Cardenas,  47  Texas, 
287;  The  State  v.  Cuellar,  47  Texas,  302;  The  State  v.  Sais,  47  Texas,  317; 
The  State  v.  Bustaraente,  47  Texas,  322;  Ballard  v.  Perry,  28  Texas,  347; 
United  States  v.  Le  Blanc,  12  How.,  435;  Peralta  v.  United  States,  3  Wall., 
434;  United  States  v.  Gomez,  3  Wall.,  752;  Pico  v.  United  SUtes,  2  Wall., 
279. 

2.  A  mere  copy  of  a  copy,  purporting  to  be  made  in  a  different  prov- 
ince from  that  in  which  the  land  was  situated,  without  any  autliority  of 
law,  at  the  verbal  request  of  some  person,  from  a  copy  in  the  hands  or 
private  custody  of  such  person,  and  not  upon  the  stamped  or  sealed  paper 
requisite  at  the  time  to  the  validity  or  legality  of  any  such  instrument. 
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produced  from  the  private  custody  of  the  party  offering  it,  is  not  such  as 
is  or  can  be  made  capable  of  being  used  in  evidence  as  an  ancient  instru- 
ment, and  its  admission  in  evidence  was  error,  to  the  injury  of  plaintiff^ 
rights.  Jones  v.  Garza,  15  Texas,  351;  Megan  v.  Boyle,  19  How.,  181; 
The  State  v.  Cardenas,  47  Texas,  287-291 ;  The  State  v.  Cuellar,  47  Texas^ 
302-306;  Law  5,  Tit.  24,  Lib.  10,  Nov.  Rec. ;  Escriche's  Die,  Verbo  Papel 
Sellado. 

3.  The  instrument  the  admission  of  which  is  complained  of  only  pur- 
ports to  be  copies  of  copies  of  extracts  or  excerpts  from  some  other  docu- 
ment or  collection  of  papers,  parts  of  which  are  omitted  or  suppressed, 
and  it  purports  to  be  certified  by  Juan  Muniz  to  ^^  agree  with  the  original 
grants  that  remain  in  the  archives  of  this  government  under  my  charge,*' 
without  showing  the  date  when  or  place  where  such  copy  was  so  made  bj 
him,  or  how  he  came  to  be,  or  that  he  really  was,  in  charge  of  the  govern- 
ment of  any  province;  and  it  is  such  an  instrument  as  would  be  rejected 
as  false  under  the  law  when  and  where  it  purports  to  have  )>een  made. 
Febrero  Novisimo,  vol.  3,  pp.  258,  283;  Laws  36  and  44,  Tit.  18,  Part  3; 
The  State  v.  Cuellar,  47  Texas,  302,  et  seq. 

4.  Both  of  the  pretended  grants  set  out  in  this  copy  appear  on  their 
face  to  contemplate  and  require  further  action  on  part  of  the  government^ 
and  to  be,  from  their  own  terms,  incomplete  and  inchoate,  and  if  they 
were  produced  they  would  not  be  cognizable  in  the  courts  of  the  country. 
Hancock  v.  McKinney,  7  Texas,  457;  The  State  v.  Sarnes,  47  Texas,  324; 
Paschal  v.  Perez,  7  Texas,  366,  Hosner  v.  De  Young,  1  Texas,  769;  Const 
1875,  ai-t.  16,  sec.  18. 

5.  Neither  of  the  pretended  grants  set  out  in  this  copy  purports  to 
have  been  made  in  conformity  with  the  law  in  force  when  and  where  they 
purport  to  have  been  made,  but  they  both  appear,  from  their  own  terms, 
to  have  been  made  in  violation  of  the  law  then  and  there  in  force,  and  if 
produced  according  to  the  rules  of  evidence,  they  would  be  void  for  want 
of  authority.  Cedula  of  Nov.  24,  1735;  Royal  Instructions  of  Dec.  15, 
1754;  Ordenanza  de  Intendentes,  Dec.  4,  1786,  and  especially  art.  81;  Tit 
12,  Lib.  4,  Recopilacion  de  Indias;  Ordenanza  of  Felipe  II  on  same  sub- 
ject, 1563. 

6.  If  this  instrument  were  otherwise  admissible,  the  archive  from  which 
the  Muniz  copy  purports  to  have  been  taken  would  have  to  be  accounted 
for,  as  the  primary  evidence  of  its  contents,  before  it  could  be  legally 
admitted.  Thompson  v.  Shannon,  9  Texas,  538,  539;  Mitchell  v.  Na- 
pier, 22  Texas,  129;  Winn  v.  Patterson,  9  Pet.,  663;  United  States  v. 
Delespain's  Heirs,  12  Pet.,  654;  Catlin  v.  Underbill,  4  McLane,  199; 
Lewis  V.  Baird,  3  McLane,  56;  Comstock  v.  Carnley,  Bl.  C.  C,  58;  The 
State  V.  Cuellar,  47  Texas,  302;  The  State  v.  Bustamente,  47  Texas,  322. 

7.  Color  of  title  is  that  which  in  appearance  is  title,  but  which  in  real^ 
Ity  is  not  title.     It  is  that  which  the  law  will  consider  prima  facie  a  good 
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title,  but  which,  by  reason  of  some  defect  not  appearing  on  its  face,  does 
not  in  fact  amount  to  title.  An  absolute  nullity,  as  a  void  deed,  judg- 
ment, etc.,  will  not  constitute  color  of  title;  and  this  instrument,  the  ad- 
mission of  which  is  complained  of  in  this  first  assignment  of  error,  when 
viewed  in  the  light  of  the  law,  which  must  be  noticed  by  everybody,  can 
not  be  used  as  color  of  title  to  shield  the  defendants.  Bernal  v.  Glein, 
33  Cal.,  676;  Jackson  v.  Woodruff,  1  Cow.,  276;  Jackson  v.  Frost,  5 
Cow.,  583;  Jackson  v.  Waters,  12  Johns.,  365;  Levingston  v.  Iron  Co., 
9  Wend.,  511;  Walker  v.  Turner,  9  Wheat.,  541-552;  Moore  v.  Brown, 
11  How.,  425;  Linsey  v.  Miller,  6  Pet.,  666;  Gala  way  v.  Finley,  12 
Pet.,  299;  Hanrick  v.  Dodd,  62  Texas,  91;  Jackson  v.  Ingraham,  4 
Johns.,  182;  The  State  v.  Delesdenier,  7  Texas,  108;  Mason  v.  RusselFs 
Heirs,  1  Texas,  721;  Todd  v.  Fisher  &  Miller,  26  Texas,  241. 

8.  The  then  well  ascertained  written  statutory  laws  of  the  State  of 
Tamaulipas  and  of  the  Republic  of  Mexico  did  not  authorize  such  pro- 
ceedings as  purport  to  be  set  out  in  this  document;  and  when  these  pro- 
ceedings purport  to  have  been  had,  all  authority  for  continuing  the  coui-se 
of  designations  of  land  made,  but  not  perfected,  under  the  former  gov- 
ernment of  Spain,  for  the  puiix)se  of  perfecting  or  confirming  the  titles 
thereto,  bad  expired,  and  no  confirmation  or  perfect  adjudication  of  title 
to  any  such  extent  of  territory  or  area  of  land  as  that  pretended  to  be 
claimed  under  these  pa|>ers  was  ever  made  or  authorized  to  be  made  un- 
der the  laws  of  the  Republic  of  Mexico  or  State  of  Tamaulipas;  but  such 
claims  were  left  to  depend  upon  whether  they  were  completed,  so  as  to 
vest  in  the  claimant  the  title  of  the  former  sovereignty  in  i)erfect  do- 
minion, or  were  merely  inchoate  and  incapable  of  judicial  cognizance. 
Decree  of  Emperor  Augustine,  Jan.  18,  1823,  Pasch.  Dig.,  ait.  520;  De- 
cree 72,  Federal  Government,  Pasch.  Dig.,  arts.  545,  554;  Chambers  v. 
Fisk,  22  Texas,  528;  United  States  v.  Hartnell,  22  How.,  289;  Coloni- 
zation Law  of  Tamaulipas,  Pasch.  Dig.,  arts.  783-789;  Pasch.  Dig.,  art. 
4469;  United  States  v.  Oslo,  23  How.,  273;  United  States  v.  Neleigh,  1 
Bl.,  298;  The  State  v.  Cardenas,  47  Texas,  283,  et  seq.;  The  State  v. 
Cuellar,  47  Texas,  302,  et  seq. 

9.  This  document,  the  admission  of  which  is  complained  of  in  the  sec- 
ond assignment  of  error,  nowhere  pretends  to  be  a  gi*ant,  or  a  confirma- 
tion or  perfection  of  such,  nor  does  it  contain  any  description  of  llie  land 
or  provision  for  its  survey  and  identification;  and  if  it  were  true,  it  is 
simply  an  attempt  at  an  ex  parte  proceeding  to  perpetuate  testimony,  and 
is  not,  and  can  not  be  made  to  constitute,  title  to  land  or  a  constituent 
element  of  such.  Colonization  Law  of  Tamaulipas,  Pasch.  Dig.,  arts. 
783-789;  Buyck  v.  United  States,  15  Pet.,  220;  United  States  v.  Deles- 
pain,  15  Pet.,  328;  O'Hara  v.  United  States,  15  Pet.,  279;  United  States 
V.  Meranda,  16  Pet.,  155;  Bisell  v.  Penrose>  8  How.,  317;  Villalobos  v. 
United  States,  10  How.,  541;  United  States  v.  King,  3  How.,  773;  United 
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States  V.  Bordoue,  11  How.,  63;  Lecompte  v.  United  States,  11  How., 
115;  United  States  v.  Lawton,  5  How.,  10. 

10.  If  the  governor  and  alcalde,  or  either  of  them,  had  attempted  to 
make  the  instrument  refeiTed  to  in  this  assignment  a  grant,  or  a  confirma- 
tion or  perfection  of  such,  then  such  act  would  not  only  have  been  with- 
out any  authority  of  law,  but  against  the  plain  written  law  of  both  State 
and  Federal  governments,  and  would  be  void  under  all  governments. 
Arredondo's  case,  6  Pet.,  728;  League  v.  Edger,  24  How.,  264-267. 

11.  The  power  in  the  governor  and  alcalde  to  confirm  or  make  such  a 
grant  would  have  been  an  exception  to  all  the  laws  and  usages  on  the 
subject  at  the  time,  and  the  party  claiming  the  benefit  of  such  exception 
ought  to  show  that  it  really  existed.  The  presumption  in  favor  of  the 
legality  of  the  acts  of  an  officer,  of  itself,  would  not  supply  the  want  of 
such  proof.  Jones  v.  Garza,  11  Texas,  209;  Jones  v.  Meusbach,  26 
Texas,  236;  United  States  v.  Cambuston,  20  How.,  63;  Holliman  v.  Pee- 
bles,  1  Texas,  699;  United  States  v.  Castro,  24  How.,  346. 

12.  The  instrument  mentioned  being  void  for  want  of  authority  to 
make  or  confirm  such  a  grant,  it  conferred  no  right,  passed  no  title,  and 
can  afford  no  protection  to  the  defendants.  League  v.  De  Young,  2  Texas, 
497 ;  Bryan  v.  Shirley  <fe  Mayhoflf ,  53  Texas,  458 ;  The  State  v.  Delesdenier, 
7  Texas,  76;  Bryan  v.  Crump,  55  Texas,  11;  Hanrick  v.  Jackson,  55 
Texas,  29;  Atkinson  v.  Ward,  61  Texas,  887;  Todd  v.  Fisher  &  Miller, 
26  Texas,  241;  Mason  v.  Russeirs  Heirs,  1  Texas,  721. 

13.  If  this  instrument  [copy  made  in  1829]  related  to  a  title  to  land 
in  Texas,  emanating  from  a  former  government,  it  is  not  and  does  not 
purport  to  be  such  a  testimonio  or  original  copy  as  could  be  delivered  to 
the  claimant,  and  if  it  were  an  archive,  it  should  be  in  the  General  Land 
Office,  and  not  in  the  private  custody  of  the  defendants,  and  when  pro- 
duced in  court  by  them  and  offered  in  evidence,  *' without  stating  for 
what  purpose,"  it  was  not  comi>etent  as  evidence  at  all;  and  the  fact  of 
its  being  found  in  the  office  of  the  district  clerk,  among  some  old  city  pa- 
pers, since  the  filing  of  this  suit,  and  by  him  turned  over  to  counsel  for 
defendants  in  this  suit,  adds  no  force  or  effect  to  it,  but  amounts  to  a 
badge  of  fraud.    Pasch.  Dig.,  arts.  69,  70,  71 ;  Smith  v.  Power,  2  Texas,  70. 

14.  A  private  survey  made  without  any  authority  of  .law,  though  made 
by  one  who  is  a  district  or  county  surveyor,  for  or  at  the  instance  of  par- 
ties claiming  an  interest  in  the  land,  and  not  proved  by  any  testimony 
whatever  dehors  the  face  of  the  field  notes  thereof  so  made,  is  not  inde- 
l)endent  evidence  of  the  facts  stated  in  such  field  notes,  but  is  incompetent 
as  evidence  against  third  parties,  even  to  show  boundary,  and  is  a  nullity. 
Block  V.  Doherty,  5  Wlieat.,  359;  Meehan  v.  Forsyth,  24  How.,  175; 
Johnston  v.  Jones,  1  Bl.,  209;  Linn  v.  Scott,  3  Texas,  67;  Hughes  v. 
Perry,  21  Texas,  778;  Jenkins  v.  Chambers,  9  Texas,  167;  Magee  v. 
Chadoin,  30  Texas,  644;  United  States  v.  Hanson,  16  Pet.,  198-202; 
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United  States  v.  Levy,  8  Pet.,  479;  United  States  v.  Huertas,  9  Pet.,  180; 
Villalobos  v.  United  States,  10  How.,  541;  United  States  v.  Segui,  10 
Pet.,  306;  United  States  v.  Seaton,  10  Pet..  309;  United  States  v.  Brew- 
ard,  16  Pet,  143;  United  States  v.  Sibbold,  10  Pet.,  313. 

15.  When,  by  their  pleadings  and  the  pretended  documentary  evidence 
already  produced  by  them  and  read  in  evidence,  defendants  had  shown 
that  the  facts  they  relied  on,  if  they  had  been  true  and  admissible  in  evi- 
dence, were  merely  preliminary  steps  towards  obtaining  a  grant,  in  an 
irregular  manner,  and  also  showed  that  no  final  gi*ant  was  procured,  oral 
testimony  offered  for  the  puqx)se  of  raising  a  presumption  of  a  gi*ant  of 
land  is  incompetent  and  irrelevant,  and  ought  to  have  been  excluded;  and 
it  is  not  comi>etent  to  prove  title  to  land  by  oral  testimony  when  no  title 
is  averred  or  pretended  to  be  shown  to  have  existed  of  record.  Ballard 
V.  Perry,  28  Texas,  348;  United  States  v.  Castro,  24  How.,  346;  United 
States  v.  Knight,  1  Bl.,  227;  United  States  v.  Vallejo,  1  Bl.,  541;  United 
States  V.  Neleigh,  1  Bl.,  298;  White  v.  United  States,  1  Wall.,  660;  Ro- 
mero V.  United  States,  1  Wall.,  721;  Pico  v.  United  States,  2  Wall., 
279,  Peralta  v.  United  States,  3  Wall.,  438;  United  States  v.  Gomez,  3 
Wall.,  752. 

16.  The  presumption  of  a  grant  can  never  fairly  arise  where  all  the 
circumstances  are  consistent  with  the  nonexistence  of  a  grant,  nor  where 
the  claim  is  of  such  a  nature  as  is  at  variance  with  the  fact  of  a  grant; 
and  it  can  not  be  raised  upon  an  inchoate  or  imperfect  grant;  and  it  is 
repelled  by  a  failure  to  prove  the  genuineness  of  the  documents  under 
which  the  party  claims.  Watkins  v.  Taylor,  26  Texas,  688;  Paschal  v. 
Perez,  7  Texas,  348;  Luco  v.  United  States,  23  How.,  543;  United  States 
V.  Rose,  23  How.,  273;  Palmer  v.  United  States,  24  How.,  131;  United 
States  v.  Castro,  24  How.,  352. 

McLane  &  Atlee,  for  appellees. —  1.  An  ancient  document  offered  in 
evidence  by  the  heirs  and  assigns  of  the  original  giantce  of  the  lands 
therein  referred  to,  who  show  their  possession  and  other  acts  of  owner- 
ship and  enjoyment  of  such  lands,  under  claim  of  title,  for  more  than 
one  hundred  years,  is  admissible  in  evidence  in  an  action  against  them  to 
try  title  thereto. 

2.  A  certificate  made  by  the  Governor  of  Coahuila  on  the  16th  day  of 
January,  1779,  is  admissible  without  proof  of  its  execution,  and  when 
accompanied  by  proof  of  possession  and  acts  of  owncrehip,  under  claim 
of  title  of  the  lands  referred  to,  and  other  corroborating  evidence  of  its 
genuineness,  the  document  so  certified  to  and  the  certificate  is  admissible 
as  an  ancient  instrument. 

3.  Lands  in  possession  for  more  than  one  hundred  years  by  persons 
•claiming  under  an  inchoate  title  are  protected  by  the  Constitution  against 
location,  sui'vey,  or  patent  by  individuals.    Herndon  v.  Casiano,  7  Texas, 
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323;  Paul  v.  Perez,  7  Texas,  338;  Paschal  v.  Perez,  7  Texas,  347;  Ed- 
wards V.  James,  7  Texas,  372;  Jones  v.  Montes,  15  Texas,  352;  De  Leon 
V.  White,  9  Texas,  600;  Titus  v.  Kimbro,  8  Texas,  213;  Smith  v.  Town- 
send,  9  Dallam,  569;  Houston  v.  Perry,  2  Texas,  39;  1  Gr.,  141,  et  seq.; 
Hanrick  v.  Cavanaugh,  60  Texas,  1;  Const.,  art.  14,  sec.  2,  art.  13,  sec. 
4;  Day  Land  and  Cattle  Company  v.  State,  68  Texas,  526;  Trueheart  v. 
Babcock,  51  Texas,  169;  Summers  v.  Davis,  49  Texas,  541. 

4.  An  archive  of  an  alcalde's  office  of  a  former  government,  made  in 
the  year  1829,  proved  to  be  genuine,  and  a  testimonio  thei*eof  made  in 
the  year  1829,  also  proved  to  be  genuine,  are  each  admissible  in  evidence, 
and  would  be  admissible  as  ancient  instruments  under  the  facts  proven  in 
this  case  without  proof  of  their  execution.  Henidon  v.  Casiano,  7  Texas, 
323;  Smith  v.  Townsend,  Dallam,  569;  Paschal  v.  Perez,  7  Texas,  347; 
Edwards  v.  James,  7  Texas,  372;  Houston  v.  Perry,  2  Texas,  39;  Titus  v. 
Kimbro,  8  Texas,  210;  Ward  v.  McKinney,  25  Texas,  258;  De  Leon  v. 
White,  9  Texas,  598;  Andrews  v.  Mai-shall,  26  Texas,  212;  Wood  v. 
Welder,  42  Texas,  39();  Hatchett  v.  Conner,  30  Texas,  104. 

5.  When  in  a  proceeding  had  to  denounce  lands  under  the  colonization 
laws  of  Tamaulipai=,  opposition  was  made  thereto  by  the  proprietor,  the 
executive  was  clothed  with  power  to  examine  and  decide,  and  his  judg- 
ment and  consti-uction  of  the  law  will  not  be  disturbed,  unless  clearly 
shown  to  be  void;  and  the  title  so  recognized  is  protected  by  the  treaty 
of  Guadalupe  Hidalgo.  Pasch.  Dig.,  art.  767;  Hancock  v.  McKinney,  7 
Texas,  384;  HoUiman  v.  Peebles,  1  Texas,  673;  State  v.  De  Leon,  64  Texas, 
553;  Hanrick  v.  Jackson,  55  Texas,  17;  Clark  v.  Hills,  67  Texas,  144. 

6.  An  order  of  survey,  made  in  1757,  by  the  Governor  of  New  San- 
tander,  acting  as  judge  ex  officio,  of  lands  within  said  province,  state,  or 
colony,  is  made  by  competent  authority,  and  a  testimonio  thereof,  in  cus- 
tody of  the  heirs  and  assigns  of  the  original  grantee  named  in  said  order 
of  survey,  accompanied  by  evidence  of  possession  of  said  lands  under 
claim  of  title,  is  admissible  as  an  ancient  instrument,  and  is  evidence  of 
the  existence  of  a  grant  at  that  time.  Hemdon  v.  Casiano,  7  Texas,  323; 
Titus  V.  Kimbro,  8  Texas,  210;  Land  Law  in  California,  Oregon,  and 
Texas,  vol.  1,  title  8;  1  Greenl.  Ev.,  141,  et  seq. 

7.  Actual  possession  under  a  claim  of  title  or  right  to  land,  issued 
prior  to  November  13,  1835,  saves  to  the  claimant  all  rights  and  presump- 
tions arising  from  such  possession ;  and  field  notes  of  surveys  made  by  a 
lawful  surveyor  for  such  claimant  in  possession  are  not  inhibited  by  sec- 
tion 4,  article  13,  of  the  Constitution,  and  a  certified  copy  of  such  field 
notes  from  the  General  Land  Office  is  admissible  in  evidence.  Const, 
arts.  13  (sec.  4),  14  (sees.  2,  8);  Decourt  v.  Sproul,  66  Texas,  368;  Cattle 
Co.  V.  TheState,  68 Texas,  526;  Jenkins  v.  Chambers,  9  Texas,  233;  Titus 
V.  Kimbro,  8  Texas,  210;  Gonzales  v.  Ross,  120  U.  S.,  615;  Strother  v. 
Lucas,  12  Pet.,  410. 
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8.  Testimonios  of  conveyances  of  lands  made  under  the  former  gov- 
ernments are  receivable  in  all  respects  as  originals;  and  when  they  are 
ancient  instruments' proof  of  their  execution  is  not  required;  and  when  ac- 
companied by  evidence  of  long  and  notorious  possession  of  the  lands  re- 
ferred to  therein  under  claim  of  title,  they  are  admissible  as  evidence  in 
support  of  such  possession,  and  as  acts  of  ownership  and  dominion  over 
the  lands  at  the  time  they  were  made;  and  likewise  a  certified  copy  of  a 
survey  of  a  portion  of  said  lands  is  also  admissible.  Hemdon  v.  Casiano, 
7  Texas,  323;  Paschal  v.  Perez,  7  Texas,  347;  Edwards  v.  James,  7  Texas, 
371;  Houston  v.  Perry,  2  Texas,  39;  Smith  v.  Townsend,  Dallam,  569; 
Wood  V.  Welder,  42  Texas,  396;  Andrews  v.  Marshall,  26  Texas,  212; 
Titus  v.  Kimbro,  8  Texas,  210;  De  Leon  v.  White,  9  Texas,  598;  Hatchett 
V.  Conner,  30  Texas,  104;  Ward  v.  McKinney,  25  Texas,  258;  1  Greenl. 
Ev.,  141. 

9.  All  papers  appertaining  to  the  lands  of  the  Republic  or  State  of 
Texas,  that  have  been  deposited  or  filed  in  the  General  Land  Office  in 
accordance  with  any  law  of  the  Republic  or  State,  are  archives;  and  a 
certified  copy  by  the  Commissioner  of  a  transcript  of  the  charter  or  general 
visita  of  Laredo,  certified  by  the  authorities  thereof  to  be  correct,  and 
filed  in  the  General  I^nd  Office  on  the day  of  December,  1871,  un- 
der authority  of  the  Act  of  April  24,  1871,  is  admissible  in  evidence. 
Pasch.  Dig.,  art.  5826;  Rev.  Stats.,  arts.  57  (sec.  3),  2252  (sees.  3-9). 

10.  A  copy  made  in  1848  by  a  notary  public  of  the  testimonio  taken 
from  the  archives  of  San  Carlos  in  1782,  accompanied  by  proof  of  pos- 
session of  the  lands  therein  referred  to  under  claim  of  title,  is  admissible 
as  an  ancient  document;  and  when  proved  by  the  testimony  of  the  notary 
to  be  an  exact  copy  of  its  original,  its  admissibility  is  not  affected  by  the 
failure  to  produce  its  original,  when  such  non production  is  reasonably 
accounted  for  under  all  the  facts  and  circumstances  in  evidence.  Mills 
V.  Hemdon,  60  Texas,  353;  Pasture  Co.  v.  Preston  <fe  Smith,  65  Texas, 
448;  Cox  v.  Cock,  59  Texas,  521;  Glasscock  v.  Hughes,  55  Texas,  461; 
Brown  v.  Simpson's  Heirs,  67  Texas,  231;  Johns6n  v.  Timmons,  50  Texas, 
521 ;  Williams  v.  Conger,  49  Texas,  582;  Gainer  v.  Cotton,  49  Texas,  101 ; 
Stroud  V.  Springfield,  28  Texas,  649;  Watrous  v.  McGrew,  16  Texas,  506; 
1  Greenl.  Ev.,  sec.  141. 

STAYTON,  Chief  Justice. — Appellant  having  made  locations  by  vir- 
tue of  thirty-seven  land  certificates  on  the  land  in  controversy,  Haynes, 
the  surveyor  of  the  county,  refused  to  make  surveys  under  the  locations, 
on  the  gi'ound  that  the  land  covered  by  the  locations  was  titled  land; 
whereupon  this  action  was  brought  to  compel  him  to  make  and  return 
•urveys. 

The  claimants  of  the  land  and  the  surveyor  were  made  parties  def end- 
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ant,  and  on  trial,  without  a  jury,  the  court  held  that  the  land  was  not 
subject  to  location. 

It  was  claimed  by  defendants  that  the  land  covered  by  the  locations 
was  a  part  of  two  grants  made  to  Jose  Basquez  Borrego  by  the  Spanish 
government,  on  August  22,  1750,  and  February  15,  1753. 

The  questions  presented  relate  to  tlie  introduction  of  evidence  and  the 
sufficiency  of  the  evidence  to  sustain  the  court's  findings;  and  in  the  dis- 
position of  the  case  we  will  not  attempt  to  follow  in  detail  the  many  as- 
signments of  error;  but,  having  considered  them  all,  will  notice  the  lead- 
ing questions  in  the  case. 

In  support  of  the  two  grants  claimed  to  have  been  made  to  Jose  Bas- 
quez Borrego,  under  whom  appellees  other  than  the  surveyor  claim,  two 
papers  were  received  in  evidence  which  purported  to  be  copies  of  grants 
to  him  made  by  Jose  de  Escandon,  who  doubtless  had  authority  to  make 
such  gi'ants. 

The  copies  that  were  admitted  in  evidence  purix)rted  to  liave  been  made 
January  16,  1779,  by  Juan  D.  Ugalde,  who  was  at  that  date  iK)litical  and 
military  governor  of  the  province  of  Nueva  £stramadura,  then  also  known 
as  Coahuila,  and  they  were  copied  from  what  purported  to  be  copies  of 
the  protocols  made  by  a  pei-son  who  declared  that  he  was  the  custodian 
of  the  archives  of  the  government  in  which  the  protocols  were. 

Many  objections  were  made  to  the  papers  offered,  which,  in  view  of 
the  other  evidence  in  the  case,  were  clearly  untenable;  but  it  was  con- 
tended, that  the  copies  received  in  evidence  were  too  remote^to  be  enti- 
tled to  admission,  and  it  must  be  conceded  that  under  ordinary  circum- 
stances the  former  decisions  of  this  court  would  require  the  exclusion  of 
such  copies.     The  State  v.  Cardenas,  47  Texas,  287. 

In  view,  however,  of  other  questions  involved  in  the  case,  we  do  not 
deem  it  necessary  to  decide  whether  the  copies  offered  in  evidence  may 
not  have  been  admissible  for  some,  if  not  for  all,  purposes  under  the  rules 
of  the  common  law,  as  well  as  under  the  rules  of  the  Spanish  law,  in  view 
of  more  than  a  century's  possession  and  continuous  assertion  of  title  under 
claim  of  right  such  as  the  originals  of  these  copies  would  evidence  if  of- 
fered in  evidence. 

If  these  copies  were  improperly  received,  this  would  not  lead  to  a  re- 
vei'sal,  if  under  other  evidence,  properly  admitted,  no  other  judgment 
than  that  entered  could  have  been  legally  rendered. 

During  the  trial,  defendants  offered  in  evidence  a  certified  copy  from  the 
General  Land  Office  of  the  copy  filed  in  that  office,  under  legislative  au- 
thorization, of  the  proceedings  had  in  the  year  A.  D.  1767  in  founding  the 
town  of  Laredo,  fixing  its  jurisdiction,  granting  to  it  lands  for  public  uses, 
and  to  its  inhabitants  lands  to  be  held  in  private  ownership,  which  were 
described  in  the  opinion  in  Railway  v.  Jarvis,  69  Texas,  527. 
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Like  proceedings,  occurring  about  the  same  time,  at  Guerrero  were  also 
shown  from  a  similar  copy,  taken  from  the  General  Land  Office,  in  the  case 
of  Downing  v.  Diaz,  80  Texas,  436. 

Li  both  these  cases  it  was  held,  that  such  copies  from  the  General  Land 
OfiSce  were  admissible  in  all  cases  in  which  relevant,  and  it  is  not  neces- 
sary now  to  restate  the  grounds  on  which  these  rulings  were  based. 

The  only  inquiry  that  now  arises  is,  was  the  evidence  relevant  ? 

The  lands  claimed  by  defendants  to  be  covered  by  the  two  grants  are 
bounded  on  the  north,  at  this  time,  by  the  lands  set  apart  to  the  town  of 
Lai-edo  and  its  inhabitants,  and  on  the  south  by  lands  granted  to  the  town 
of  Guerrero  and  its  inhabitants  on  this  side  of  the  Rio  Grande;  and  in  so 
far  as  the  proceedings  relating  to  either  of  these  towns  and  their  inhabit- 
ants may  tend  to  show  a  recognition  by  the  Spanish  government  of  the 
right  of  Jose  Basquez  Borrego,  at  that  early  day,  or  to  show  the  bound- 
aries of  his  claim,  they  can  not  be  deemed  irrelevant,  and  may  be  of  the 
greatest  importance  in  a  case  in  which  parties  rely  upon  the  presumption 
of  grants  resting  upon  long  possession  and  other  circumstances. 

In  such  a  case,  proof  of  assertion  of  title  more  than  a  century  ago,  with 
its  continuance,  would  be  a  potent  fact,  but  its  potency  is  much  increased 
when  it  is  shown  that  at  so  remote  a  period  the  claim  was  recognized  by 
the  officers  of  the  government  having  power  to  grant  lands,  and  charged 
with  the  duty  of  protecting  the  interest  of  the  sovereign. 

In  1767,  when  the  royal  commission  reached  Laredo,  for  the  purpose  of 
establishing  towns  and  granting  lands,  it  became  necessary  to  ascertain 
whether  there  was  sufficient  unappropriated  land  in  body  and  on  the 
river  to  satisfy  the  wants  of  its  inhabitants;  an  inquiry  was  made  upon 
that  subject,  and  in  the  proceedings  it  is  stated,  that  Don  Jose  Basquez 
Borrego  presented  grants  "  which  as  it  appeai-s  contains  seventy-five  sitios 
of  land,  fifty  sitios  of  which  are  for  small  stock  and  the  remaining  twenty- 
five  sitios  for  large  stock,  granted  on  different  occasions  by  Colonel  Don 
Jose  de  Escandon."  It  is  then  stated  that  some  confusion  in  the  manner  of 
applying  the  grants  existed,  and  that  the  consent  of  the  supreme  govern- 
ment to  the  grant  of  twenty-five  sitios  only  appeared;  but  that  as  ^'  the 
original  i:)ermit  for  the  said  settlement  was  so  conditioned  that  if  his  maj- 
esty should  need  part  or  the  whole  of  said  lands  for  founding  any  town 
or  mission,  he  might  take  them;  and  inasmuch  as  the  common  welfare  of 
the  people  should  prevail  over  the  private  welfare  of  this  estate  or  those 
estates,  we  do  assign,  in  compliance  with  the  petition  of  those  inhabitants, 
considering  the  aridity  of  the  country,  six  leagues  around  the  town  from 
its  center  in  every  direction,  without  excepting  the  lands  occupied  by  said 
Borrego,  whom  we  will  hear;  and  upon  showing  his  lawful  right,  he  shall 
receive  compensation  for  the  portion  adjudicated  to  the  individuals  of 
this  place,  and  taken  from  his  boundariea  and  incorporated  in  the  six 
leagues  tract;  and  that  a  testimonio  of  the  documents  above  mentioned 
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shall  be  transcribed  and  placed  at  the  head  of  the  proceedings  for  per- 
petuation at  all  times." 

Here  we  have  a  broad  declaration,  that  in  1767  Jose  Basqaez  Borrego 
presented  two  grants  for  land  to  the  commission,  which  were  made  by 
Don  Jose  de  Escadon;  that  one  of  these  grants  was  for  fifty  sitios  of  land 
for  small  stock,  and  the  other  for  twenty-five  sitios  for  large  stock;  that 
the  latter  had  the  approval  of  the  supreme  government;  that  Jose  Bas- 
(|uez  Borrego  then  occupied  the  land,  but  that  because  the  right  to  ex- 
propriate so  much  of  the  land  covered  by  the  grants  as  might  be  nece^ary 
''  for  founding  any  town  or  mission  *'  existed  under  the  grants,  a  i>art  of 
the  land  covered  by  them  would  be  taken  in  order  to  furnish  the  quantum 
of  land  deemed  necessary  for  the  town  and  its  inhabitants. 

Such  evidence  was  not  irrelevant,  but  bears  potently  on  the  question 
of  the  existence  of  grants  at  that  early  day  to  Borrego,  the  fact  that  he 
then  occupied  the  lands,  and  upon  the  question  of  boundary. 

The  proceedings  sfhow  the  boundary  of  the  land  granted  to  the  town  of 
Laredo  and  its  inhabitants,  which  is  the  jK)int  now  claimed  by  defend- 
ants as  the  point  on  the  river  where  the  north  line  of  the  lands  not  expro- 
priated begins. 

A  witness  placed  on  the  stand  by  plaintiff,  who  was  bom,  raised,  and 
liad  spent  a  long  life  at  Laredo,  does  not  make  the  matter  clearer  in  this 
respect  than  do  the  proceedings  offered  in  evidence,  when  he  states:  **  I 
know  the  lower  corner  of  the  Laredo  jurisdiction;  it  is  on  tlie  bank  of 
the  Rio  Grande  below  old  Dolores;  the  old  Dolores  house  is  about  one- 
half  of  a  mile  above  the  lower  corner  of  the  Laredo  jurisdiction.  My 
grandfather  showed  me  this  corner  when  I  was  a  boy.  It  is  a  large  stone, 
which  was  still  there  the  last  time  I  was  there.  The  Borrego  lands  ex- 
tend to  or  near  where  Laredo  now  is,  and  some  of  it  was  taken  away  for 
the  town  tract,  and  Borrego  was  given  lands  further  back." 

Some  persons  at  Laredo  desiring  to  acquire  some  of  the  land  claimed  by 
Borrego,  applied  to  the  city  authorities  to  have  it  adjudged  to  be  vacant 
land;  and  in  pursuance  of  this,  on  August  10,  1828,  the  authorities  cited 
the  heir  of  Borrego,  then  in  possession,  to  exhibit  the  evidences  of  his 
right. 

In  reply  to  this  the  heir  stated,  that  he  was  not  in  possession  of  the  evi- 
dences of  the  grants  to  Borrego,  and  that  their  existence  was  doubtful, 
because  in  the  year  1811  the  heirs  then  in  possession  were  captured  by  a 
royalist  party  and  taken  to  Chihuahua  as  prisoners  with  the  patriot  Hi- 
dalgo; that  their  papers  were  all  seized,  and  the  houses  searched  for  cor- 
respondence between  them  and  the  revolutionists  and  left  in  possession  of 
royalist  soldiers,  since  which  time  he  had  been  unable  to  find  the  papers. 

He,  however,  made  known  to  the  authorities  that  there  was  evidence 
of  the  right  of  Borrego  in  the  archives  of  the  town  of  Laredo,  in  the  paper 
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known  as  the  "  general  visita,"  which  he  asked  the  authorities  to  certify; 
and  this  was  done. 

The  paper  thus  furnished,  together  with  other  evidence,  including  a 
letter  from  Jose  de  Escandon,  was  presented  to  the  governor  of  the  State, 
with  prayer  for  recognition  of  the  validity  of  the  grants  to  Borrego.  A 
translation  of  the  letter  from  Escandon  is  as  follows: 

**t7bsfi  Basquez  Borrego:  On  the  2d  of  March  last  past  I  wrote  to  you 
with  your  muleteers,  and  passing  now  the  leaves  that  your  sou  tells  me 
he  remits  to  bring  some  mules  that  he  left  in  Dolores,  these  few  lines  do 
not  omit  my  respects,  being  anxious  to  know  of  your  health  and  the  news 
in  your  locality.  On  the  Saturday  before  Easter  Sunday  the  schooner 
Capitan  left  this  port  for  Vera  Cruz.  It  is  thought  it  will  be  here  in  May. 
There  is  no  particular  news;  everything  is  all  right,  etc.  The  testimonio 
of  Dolores  is  still  being  taken  out,  that  it  may  be  surveyed;  and  it  has 
not  been  finished  already,  because  as  there  is  only  one  notary  he  can  not 
supply  the  wants.  Inform  me  to  whom  do  you  think  the  survey  should 
be  intrusted.  I  remain  as  ever  for  all  that  may  please  you,  praying  our 
Lord  that  he  may  preserve  your  life  many  years.  Santander,  and  April 
13,  1755.     Your  most  affectionate  friend  and  servant  kisses  your  hands. 

"JosE  DE  Escandon." 

The  petition  to  the  governor  set  out  elaborately  the  origin  of  the  rights 
of  Borrego,  his  long  possession,  and  its  manner,  together  with  the  hard- 
ships endured  in  warfare  with  the  Indians;  and  this  was  accompanied  with 
the  communication  of  the  authorities  at  Laredo  to  him,  his  reply  thereto, 
the  copy  of  a  part  of  the  proceedings  in  the  founding  of  the  town  of  La- 
redo, then  an  archive  in  that  town,  the  letter  of  Escandon  to  Borrego, 
and  the  testimony  of  witness  taken  as  follows: 

On  August  19,  1828,  the  heir  of  Borrego  asked  the  proper  authorities 
at  Laredo  to  state  whether  or  not  a  part  of  the  grants  made  to  Borrego, 
known  as  hacienda  of  Dolores,  was  not  taken  to  give  to  the  town  of  La- 
redo the  area  given  to  that  town  and  its  inhabitants;  if  this  did  not 
appear  from  the  archives  of  the  town  made  at  its  foundation;  if  the  haci- 
enda of  Dolores  was  not  settled  and  maintained  by  Jose  Basquez  Borrego, 
and  after  his  death  by  his  heirs;  if  the  lands  were  not  partitioned  between 
the  heirs  of  Borrego  in  the  year  1792,  and  after  that  time  occupied  by 
one  of  the  heirs,  with  large  numbers  of  stock  of  many  kinds;  if  in  the 
year  1813  the  Indians  did  not  attack  the  hacienda  and  make  it  necessary 
for  the  heir  occupant  to  build  a  stone  tower  for  the  preservation  of  the 
settlement;  if  that  heir  was  not  the  alcalde  of  the  town  of  Laredo  in  that 
year,  and  if  during  that  year  the  hacienda  was  not  again  attacked  by  the 
Indians  while  he  with  his  family  and  servants  lived  there;  if  he  was  not 
then  furnished  an  escort  by  an  ofl3cer  named  to  enable  him  to  remove  his 
Vol.  LXXXV.  Sup.— 24 
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family  to  a  place  of  safety  for  a  time,  and  if  the  Indians  did  not  then 
drive  off  much  of  his  stock,  kill  one  of  his  servants  and  his  eldest  son, 
who  had  charge  of  the  hacienda;  if  the  hacienda  was  not,  at  the  time 
this  statement  was  requested,  in  the  possession  of  the  heir  of  Borrego, 
and  persons  holding  under  him. 

To  this  application  the  authorities  of  the  town  of  Laredo  replied,  that 
they  lacked  knowledge  as  to  some  of  the  matters  about  which  they  were 
requested  to  make  a  statement,  and  they  requested  that  the  petitioner 
bring  before  them  ''  two  competent  residents  of  well  known  good  charac- 
ter, who  will  testify  positively  about  the  contents  of  the  said  petition, 
and  as  to  the  quantity  of  land  that  he  says  was  taken  from  the  hacienda 
of  Dolores  to  complete  those  adjudged  to  this  city,  and  that  should  ap- 
pear on  the  archives  of  this  tribunal,  an  examination  will  be  made  and  a 
copy  taken  out  of  what  may  be  found." 

The  applicant  then  brought  two  witnesses,  named,  who  were  by  the 
ti*ibunal  declared  to  be  "  both  known  as  men  of  good  chaiacter  and  hon- 
est citizens  of  this  city,  whom  I  certify  I  know,  and  having  read  to  them 
the  foregoing  petition  as  seen  literally,  they  having  undei-stood  well  its 
contents,  both  and  each  for  himself  said,  that  all  the  petiti<^er  states  in 
his  petition  is  true  and  certain,  not  only  because  they  know  it,  having 
seen  it,  but  it  being  also  the  common  report  and  fame;  wherefore,  having 
seen  the  denunciation  of  lands  in  this  city  on  the  eighth  page  of  the  gen- 
eral visita,  the  expert  Pedro  de  los  Santos  says  that  they  could  not  get 
to  the  six  leagues  that  were  assigned  as  a  limit;  before  they  did  so  they 
trenched  on  different  jurisdictions;  and  knowing  from  several  declara- 
tions that  the  denunciation  was  completed  with  the  six  leagues,  it  is  not 
known  what  quantity  of  land  was  taken  from  the  hacienda  of  Dolores; 
and  in  the  same  manuscript  book  of  the  general  visita  is  likewise  found 
a  proceeding,  dated  the  23d  of  February,  one  thousand  seven  hundred 
and  seventy -eight  years,  by  the  lieutenant  and  chief  justice  of  tliat  year, 
the  citizen  Bartolomo  Martinez,  who  was  commissioned  by  the  primitive 
tribunal  of  lands  for  the  insi)ection  of  public  land  that  may  be  in  this 
jurisdiction,  which  judge  says  the  survey  will  begin  between  the  line  of 
the  hacienda  of  Our  Lady  of  Dolores  of  the  heii-s  of  Don  Jose  Basquez 
BoiTego,  granted  by  his  majesty  to  said  hacienda;  all  of  which  I  sign,'* 
etc. 

The  testimony  of  another  witness  was  taken  in  the  same  year,  which 
showed  that  during  the  necessary  absence  of  the  heir  from  the  hacieuda 
in  the  years  1818,  1819,  and  1820,  he  had  the  possession  maintained  by 
another  of  the  heirs;  that  possession  was  kept  up  even  during  the  years 
when  the  Indian  warfare  was  most  severe,  and  down  to  the  time  this  evi- 
dence was  taken. 

The  judge  before  whom  this  evidence  was  taken  certified  that  the  saiae 
facts  were  well  known  to  himself  and  to  all  the  inhabitants  of  Laredo.  At 
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the  same  time  the  testimony  of  other  witnesses  was  taken  in  writing,  and 
each  of  them  testified  with  great  particularity  as  to  the  claim,  possession, 
and  right  of  Jose  Basquez  Borrego  and  his  heirs;  of  the  pai'tition  of  the 
lands  of  Bon*ego;  of  the  difficulties  attending  the  maintenance  of  posses- 
sion during  the  Indian  invasions  of  former  yeara.  One  of  the  witnesses 
was  the  son  of  a  person  who  was  an  overseer  at  one  of  the  haciendas  on 
the  Borrego  lands;  another  was  a  very  old  man,  and  testified  as  to  the 
boundaries  of  the  lands,  as  did  another;  and  all  testified  to  the  continu- 
ous assertion  of  claim  by  Borrego  and  his  heii-s,  and  to  the  possession. 

All  the  evidence  referred  to  was  taken  at  great  length,  and  evidently 
that  it  might  be  used  before  the  governor  and  the  council;  and  after  it 
was  ail  reduced  to  writing,  the  following  certificates  were  appended  after 
the  ordinary  certificates  of  authentication: 

''  Let  a  copy  hereof  be  taken  out,  as  it  is  ordered  by  the  government 
in  its  decree  on  {yage  3  of  this  proceeding.  I,  the  citizen  Jose  Mai*ia 
Gonzales,  constitutional  alcalde  of  this  town,  so  decreed,  ordered,  and 
signed,  with  ass'sting  witnesses,  with  whom  I  act  in  default  of  a  lawful^' 
constituted  notaiy,  which  there  is  not,  which  I  certify. 

"Jose  Maria  Gonzales. 
''  ToMAS  Flores,  Assisting. 
*'  Faustino  Ramirez,  Assisting. 

•  ♦  *  u  There  remaining  a  copy  of  this  proceeding  in  this  tribunal, 
the  original  is  sent  to  the  government  on  thirty-one  useful  pages,  with- 
out the  title  pages  and  those  in  blank;  and  in  the  authentication  thereof, 
I  sign  it  with  my  assisting  witnesses  as  above  set  forth,  which  I  certify." 
(Here  signed  by  same  oflScer  with  same  assisting  witnesses.) 

Tliere  is  another  certificate,  properly  attested,  showing  that  it  "  accords 
with  the  original  that  is  sent  to  the  supreme  government  of  the  State, 
*  *  *  in  compliance  with  the  decree  of  the  government,  that  this  tes- 
timonio  may  remain  in  the  archives  of  this  tribunal,  over  which  I  am  in 
charge,"  etc. 

This  collection  of  evidence,  of  the  contents  of  which  only  a  brief  state- 
ment is  here  given,  with  the  several  petitions  and  interrogatories  on  which 
it  was  taken,  as  well  as  tiie  petition  to  the  government  for  recognition  of 
the  Borrego  gi'ants,  all  in  writing,  is  termed  a  *'  book.*' 

Upon  the  presentation  of  the  petition  of  the  heir  to  the  governor,  the 
matter  was  referred  by  him  to  the  *' government  council,'*  which,  upon 
examining  the  application  and  evidence,  made  the  following  recommenda- 
tion to  the  governor: 

*'  Most  EjDcellent  Sir:  Having  informed  themselves  of  the  present  pe- 
tition, are  of  opinion  that  if  it  seems  proper  to  the  government  it  can 
order  the  tribunal  of  Laredo  and  Guencro  to  hold  the  aforesaid  lands  to 
be  the  property  of  the  heirs  of  the  deceased  D.  Jose  Basquez  Borrego,  not 
only  because  of  the  tei*m  of  sixty-one  years  that  they  have  been  held  in 


Digitized  by  VjOOQIC 


372  Texas  Supreme  Court  Reports.  [^Awtm^ 

quiet  and  peaceable  possession,  but  also  on  account  of  the  docoments  that 
accompany  it;  and  that  the  titles  that  were  lost,  owing  to  the  surprise  and 
seizure  of  D.  Macario  Borrego  (an  heir  of  Jose  Basquez  Borrego)  when 
the  first  heroes  of  liberty  were  taken  out  to  Chihuahua,  may  be  replaced, 
it  would  be  proper,  in  the  judgment  of  the  council,  that  the  government 
should  order  a  proceeding  to  be  instituted  that  should  not  only  certify  the 
loss  of  the  principal  documents,  but  adding  thereto  all  the  incontrovertible 
proof  that  can  be  ^obtained,  his  property  be  identified  so  that  in  future 
times  they  may  not  be  thought  to  be  vacant  lands,  as  many  individuals  of 
Guerrero  and  Laredo  have  believed  them  to  be.  Victoria  City,  December 
13,  1828,  50,  etc. 

*'  Matias  Geullen,  Vice-Secretary. 

"Victoria  City,  December  13,  1828." 

Then  follows  the  decree  of  the  govenior,  as  follows: 

''In  accordance  with  the  foregoing  article  of  the  council,  let  the  pro- 
ceeding be  returned  to  the  party,  that  making  this  resolution  known  to 
the  alcaldes  of  Guerrero  City  and  Laredo,  they  may  know  and  give  it 
compliance. 

''Fernandez  Elmo  de  Baroas." 

These  orders  were  received  at  Guerrero  on  December  29, 1828,  and  the 
officials  of  that  city  recognized  them  as  the  decision  of  the  council  and 
government,  and  so  held  them  for  fulfillment. 

They  were  in  possession  of  the  authorities  at  Laredo  on  January  3, 1829, 
as  appears  from  the  following  entry  made  of  that  date:  "  Let  a  copy  of 
the  foregoing  judgment  and  decree  of  the  government,  to  which  will  be 
furnished  in  discharge  of  the  obligation  of  this  tribunal  the  information 
from  which  it  believes  the  ownership  which  the  heirs  of  the  hacienda  of 
Dolores  claim  to  have,  to  be  greatly  mistaken,  and  that  being  better  in- 
formed it  proceed  as  it  may  deem  just." 

The  authorities  at  Laredo  not  giving  effect  to  the  decrees  before  re- 
ferred to,  the  heirs  of  Borrego,  on  March  12,  1829,  made  that  fact  known 
to  the  governor  of  the  State,  and  invoked  further  action  on  the  part  of 
the  government. 

The  matter  was  again  referred  by  the  govenior  to  the  government 
council  on  March  13,  1829,  and  that  body  reported  to  the  governor  on 
the  20th  of  the  same  month  as  follows:  "  Having  had  under  discussion  the 
petition  of  the  citizen  Jose  Maria  Margil  Vidauri  (an  heir  of  Borrego)  touch- 
ing the  lands  of  the  hacienda  of  Dolores,  jurisdiction  of  the  town  of  Laredo, 
that  many  citizens  report  as  vacant,  the  council  having  attentively  con- 
sidered the  contents  of  the  petition,  and  liaving  seen  the  depositions  of 
witnesses  taken  at  San  Vienti  de  Abasolo  and  San  Buena  Ventura,  be- 
longing to  the  State  of  Coahuila  and  Texas,  the  government  decided 
to  say,  that  it  is  very  probable  that  during  the  epoch  of  the  revolution 
the  documents  of  acquisition  may  have  been  lost  from  their  respective 
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archives,  the  same  fate  befalling  the  testimonios  of  them;  that  it  is  to  be 
believed  that  they  were  lost  when  the  house  of  Borrego  was  assaulted  and 
surprised  and  he  taken  prisoner  to  Coahuila  and  Texas  at  the  time  that 
the  first  heroes  of  liberty  were  taken;  and  although  in  the  judgment  of 
the  council,  it  is  true  that  these  events  caused  the  loss  of  the  documents 
of  acquisition  of  which  the  petition  speaks,  it  appears  from  it  that  the  loss 
of  said  documents  of  acquisition  is  replaced  by  the  declarations  which  ap- 
pear in  the  depositions  that  are  now  presented,  which  leave  no  doubt 
that  the  lands  referred  to  belong  to  the  heirs  of  Don  Jose  Basquez  Bor- 
rego, whose  successors  have  in  their  favor  not  only  the  evidence  of  com- 
petent witnesses  that  they  have  presented,  but  the  uninterrupted  term  of 
sixty-one  years  that  they  have  possessed  the  lands  without  intermission, 
as  is  proved  by  eye-witnesses  that  they  present,  being  (in  the  judgment 
of  the  justices  that  have  taken  the  depositions)  competent,  and  for 
this  reason  worthy  of   faith  and  credit,  which  truth  is  apparent  not 
only  from  the  letter  written  in  Santander  (to-day  town  of  Hermes)  by 
the  Count  of  £scandon,  the  thirteenth  day  of  April,  one  thousand  seven 
hundred  and  fifty-five,  to  Don  Jose  Basquez  Borrego,  but  also  by  the 
copies  of  the  proceedings  of  the  general  visita  that  exists  in  the  constitu- 
tional archives  of  Laredo.     From  all  of  which  it  follows  that  the  afore- 
mentioned lands  in  dispute  belong  to  the  heirs  of  the  said  Don  Jose  Bas- 
quez Borrego,  and  for  these  reasons  the  council  says  to  the  government, 
that  in  its  judgment  the  proofs  that  are  ofifered  as  the  best  to  prove  the 
legitimate  right  that  the  heirs  of  Borrego  have,  and  to  prevent  in  future 
times  the  suita  that  might  originate  for  the  want  of  the  primitive  documents, 
it  will  be  expedient  in  the  opinion  of  the  council  for  your  excellency  to 
order  that  a  manuscript  book  be  made  of  this  petition  and  documents,  and 
these  originals  remain  in  their  resi>ective  archives,  the  interested  parties 
taking  out  the  testimonios  they  may  need  to  prove  their  rights." 

This  report  of  the  council  was  properly  authenticated  and  presented  to 
the  governor,  who,  on  March  23,  1829,  thereon  made  the  following  de- 
cree: ^'Accordingly  this  petition  is  returned  to  the  party,  in  thirty  use- 
ful pages,  that,  presenting  it  to  the  alcalde  of  the  town  of  Laredo,  he  may 
give  to  those  interested  the  testimonios  that  they  may  ask  for,  and  which 
will  serve  them  as  titles  of  property,  and  taking  out  a  copy  which  will 
remain  in  that  tribunal,  he  forward  the  same  petition  to  this  government 
to  file  it.  Fernandez." 

The  petition  last  referred  to,  the  report  of  the  council  thereon  after 
having  examined  the  evidence  presented,  the  decree  of  the  governor,  and 
the  evidence  offered  in  support  of  the  petition,  together  constitute  what 
in  the  proceedings  is  called  *'  Manuscript  Book  First." 

The  evidence,  so  far  as  it  consisted  of  the  testimony  of  witnesses,  was 
taken  upon  written  interrogatories,  and  that  the  character  of  the  testi- 
mony of  the  witnesses  contained  in  that  "book"  may  be  understood, 
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that  of  one  of  the  witnesses,  other  than  the  part  which  goes  to  his  com- 
petency, was  as  follows:  **  He  said  that  he  knew  Don  Fernando  Borr^ 
and  Dona  Manuella,  of  the  same  surname.  He  likewise  knew  that  they 
held  as  legitimate  property  the  hacienda  of  Encimos,  the  fii*st  by  purchase 
which  he  had  made  from  his  father,  D.  Jose  Borrego,  and  that  of  the 
Alamo,  which  on  equal  terms  was  enjoyed  by  Dona  Manuella  Borrego 
during  the  lifetime  of  her  husband,  Don  Juan  Antonio  Yidauri,  to  whom 
his  father-in-law  had  sold  and  conveyed  it.  That  he  leai*ned  that  the 
aforesaid  Jose  Borrego  had  been  the  settler  of  said  lands,  and  that  in  the 
year  fifty,  having  them  already  sold  to  his  children,  he  went  with  his 
people  and  property  to  the  State  of  Tamaulipas,  formerly  called  the  prov- 
ince of  Santander,  where  he  knows  positively  that  he  denounced  the  lands 
now  occupied  by  the  farms  of  Dolores,  Ck>rralitos,  and  San  Ygnacio  (the 
lands  in  controversy) ;  that  deponent  being  an  intimate  friend  of  the 
Messrs.  Borrego,  they  several  times  showed  him  the  titles  and  pa|)ers,  and 
among  them  he  saw  and  read  those  appertaining  to  the  three  haciendas 
that  he  has  already  mentioned.  That  he  has  heard  his  ancestors  say 
many  times  that  there  had  not  been  any  other  settler  of  the  lands  which 
the  farms  of  Dolores,  Corralitos,  and  San  Ygnacio  occupy  than  the  said 
D.  Jose  Basquez  Borrego;  that  he  was  the  settler  of  those  lands,  as  well 
as  of  those  others,  before  the  town  of  Laredo  and  the  city  of  Guerrero 
were  founded. 

'^  That  the  possessions  he  has  mentioned  are  the  ones  he  knew  as  the  prop- 
erty of  those  gentlemen;  that  he  knew  them  inhabited  by  large  numbers 
of  stock;  that  if  they  had  other  property  he  is  not  aware  of  it;  that  he  has 
stated  how  he  saw  the  titles  of  those  they  enjoyed  in  the  State  of  Taman- 
lipas;  that  about  the  loss  of  papers,  as  he  lived  near  the  Alamo,  he  heard 
and  at  the  news  went  and  saw,  that  about  the  year  ten  or  eleven,  Messrs. 
Borrego,  D.  Macasio,  and  D.  Miguel,  were  surprised  at  midnight  by  an  oflS- 
cer  of  the  royalist  party,  who  with  ten  men  took  them  prisoners  and 
searched  their  house,  seeking  for  the  correspondence  they  supposed  had 
with  the  liberal  party ;  that  the  gentlemen  were  conveyed  as  criminals  of 
importance  as  far  as  the  headquarters  of  Chihuahua,  leaving  the  house, 
jewels,  and  papers  in  charge  of  an  overseer;  that  after  the  lapse  of  seven 
months  the  Borregos  returned,  already  free,  and  they  complained  of  the 
loss  of  the  principal  papers,  saying  to  deponent,  that  it  would  cost  them 
a  great  deal  of  money  to  replace  them  again,  because  they  had  been  the 
most  important,  but  that  he  never  knew  which  ones  they  had  been;  that 
about  the  division  and  partition  he  knew  was  made  among  the  heirs  of 
the  estate  of  Don  Jose  Basquez  Borrego,  he  knows  that  the  farm  of 
Dolores  was  awarded  to  Dona  Manuella/ '  This  witness  was  eighty  years 
old  at  the  time  his  testimony  was  taken. 

The  testimony  of  all  these  witnesses,  with  the  proceedings  through  whldi 
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it  was  obtained,  was  styled  ''  Second  Book,"  while  the  proceedings  first 
referred  to  were  styled  '*  Third  Book." 

The  proceedings  and  decrees,  as  well  as  the  evidence  on  which  the  de- 
crees wei-e  based,  in  accordance  with  the  decrees,  were  filed  in  the  archives 
at  the  town  of  Laredo,  a  copy  there  made  and  retained,  where  was  taken 
a  certified  copy  that  was  used  on  the  trial  of  this  cause. 

The  original  copy  of  the  papers  filed  in  that  archive,  under  the  direc- 
tion of  the  governor,  was  in  existence  at  the  time  of  the  trial,  and  was 
also  offered  in  evidence,  proof  of  the  genuineness  of  the  signatures  of  the 
officers  living  made  and  in  no  manner  controverted. 

The  foregoing  condensed  statement  of  what  appears  in  the  paper  offered 
in  evidence  as  an  archive  of  the  city  of  Laredo  is  given  not  only  with  a 
view  to  the  inquiry  whether  it  was  admissible,  but  in  view  of  the  further 
inquiry  as  to  the  weight  that  should  be  given  to  it,  in  determining  whether 
the  grants  were  made  to  Borrego  as  claimed,  if  it  be  held  admissible. 

We  will  not  undertake  to  discuss  the  numerous  objections  made  to  the 
admission  of  the  evidence  now  under  consideration,  but  will  briefly  state 
the  gi'ouads  on  which  we  hold  that  it  was  properly  admitted. 

Under  the  evidence  the  genuiness  of  the  papers  found  in  the  archives 
at  Laredo  ought  not  and  seems  not  to  be  questioned.  This  being  true,  it 
must  be  presumed  that  they  became  archives  at  the  time  they  appear  so  to 
have  become,  which  was  in  the  year  1829. 

The  inception  of  the  inquiry  which  the  papers  evidence  began,  as  was 
then  proper,  in  an  inquiry  by  the  authorities  of  the  town  of  Laredo  whether 
the  lands  in  controversy  were  vacant,  and  therefore  subject  to  appropiia- 
lion  by  persons  who  doubtless  caused  the  inquiry  to  be  instituted. 

That  question  was  carried  before  the  governor  of  the  State,  who  had 
power  not  only  to  inquire  whether  they  were  vacant,  but  if  found  so  to 
be,  to  grant  them  to  any  proper  person. 

That  officer  referred  the  matter,  with  the  evidence  on  which  the  claim 
of  the  heirs  of  Borrego  was  then  sought  to  be  sustained,  to  the  government 
council,  and  on  the  report  of  that  body  he  determined  and  decreed  that 
the  lands  were  granted  to  Borrego,  and  as  evidence  of  their  right  the  gov- 
ernment required  that  all  the  proceedings,  consisting  of  the  several  peti- 
tions, decrees,  and  all  the  evidence  offered  in  support  of  the  right,  should 
become  archives  at  Guen*ero  and  Laredo,  from  which  the  parties  interested 
should  have  copies,  which  **  will  serve  them  as  titles  of  property." 

That  the  paper  archived  at  Laredo  may  have  been  a  copy  of  the  orig- 
inal papers,  is  a  matter  of  no  consequence  in  this  case,  for  it  is  just  what 
the  authorities  of  that  day  deemed  necessary  and  proper  there  to  place  as 
the  evidence  of  right,  and  at  this  day  it  will  be  conclusively  presumed 
that  they  acted  in  accordance  with  the  laws  then  in  force. 

The  archive  at  Laredo  was  evidence  of  right  when  and  under  the  cir- 
<2um8tances  that  gave  it  existence,  and  the  lapse  of  fifty-eight  years  since 
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that  time,  continuous  possession  and  assertion  of  claim  under  the  grants, 
the  existence  of  which  the  government  recognized,  has  but  added  to  the 
probative  force  of  the  archive. 

The  proceedings  are  not  to  be  compared  to  those  between  private  per- 
sons,  for  they  involved  the  action  of  the  government  itself  in  regard  to  a 
matter  in  which  it  was  interested,  over  which  it  had  power  to  make  in- 
quiry, and  to  determine  whether  the  land  was  vacant  or  owned,  as 
claimed,  by  the  heirs  of  Borrego. 

The  highest  authorities  in  the  state  acted,  made  decrees  and  directed 
that  they  should  be  archived  at  Laredo  for  the  very  purpose  for  which 
copies  from  the  archive  and  the  archive  itself  were  used  in  this  case,  and 
it  can  not  be  presumed  that  those  officials  exceeded  their  powers. 

The  authenticity  of  the  archive  at  Laredo  is  placed  beyond  question,  and 
having  been  made  under  the  circumstances  shown,  ought  to  be  received 
in  evidence,  not  only  to  show  what  the  action  of  the  government  was, 
but  also  to  show  on  what  evidence  the  report  of  the  government  council 
and  decrees  of  the  governor  were  made. 

That  evidence  was  placed  in  authentic  form,  in  a  proceeding  to  which 
the  State  of  Tamaulipas  and  the  heirs  of  Borrego  were  in  efifect  parties. 
This  was  done  in  a  proceeding  in  its  nature  judicial;  and  as  against  appel- 
lant, who  asseiiis  rights  through  the  state,  who  has  succeeded  to  all  the 
rights  held  by  the  State  of  Tamaulipas,  the  Republic  of  Mexico,  or  the 
Spanish  Government,  this  evidence  ought  to  be  received  to  prove  facts 
from  which  grants  to  Borrego  may  be  presumed  and  their  boundaries  de- 
termined. 

During  the  trial  appellees  offered  in  evidence  a  paper  in  the  Spanish 
language,  of  which  the  following  is  a  translation : 

"In  the  town  of  New  Santander,  on  the  second  day  of  the  month  of 
August,  one  thousand  seven  hundred  and  fifty-seven,  I,  Joseph  de  Es- 
candon.  Governor  of  the  Colony  of  New  Santander,  acting  as  judge  ex 
officio  (receptor),  there  being  no  notary  in  terms  of  the  law,  having  been 
requested  by  Don  Joseph  Basquez  Borrego  to  order  a  survey,  designation 
of  the  boundaries,  and  the  placing  of  monuments  of  the  fifty  leagues  (sitios) 
of  land  for  small  stock  and  twenty-five  for  large  stock,  a  grant  of  which 
has  been  made  to  him,  of  which  a  testimonio  to  answer  as  title  was  sent 
to  him  yesterday,  and  for  this  purpose  to  commission  the  officer  at  my 
pleasure,  being  proper  as  it  is  that  it  should  be  so  done,  I  said  that  I  had 
to  order  and  I  do  order  that  Don  Joseph  de  Chapa,  captain  of  the  town  of 
Mier,  after  that  this  has  been  presented  to  him  on  the  part  of  the  said 
Captain  Don  Jose  Basquez  Borrego,  shall  go  to  the  settlement  of  Dolores 
and  survey  and  designate  the  boundaries  and  place  the  monuments  of  the 
mentioned  fifty  leagues  (sitios)  for  small  stock  and  twenty-five  for  large, 
in  conformity  with  the  said  title  and  decree,  on  twenty  leaves,  in  which  it 
is  commanded  that  from  the  houses  of  said  settlement  which  shall  be  in 
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the  oenter,  seven  leagues  shall  be  measured  down  the  Rio  del  Norte,  and 
when  they  shall  end,  in  seven  small  hills  as  it  is  supposed,  he  shall  place 
a  monument,  which  shall  be  the  boundary  to  be  observed  with  the  town 
of  Revilla,  and  seven  more  leagues  from  said  houses  up  the  river,  and 
where  they  end  he  shall  place  another  monument,  which  shall  divide  the 
lands  of  said  captain  from  those  of  the  settlement  of  Laredo,  whose  set- 
tlers he  shall  cite  to  be  present  at  said  survey,  as  well  as  the  captain  and 
settlers  of  the  mentioned  town  of  Revilla,  about  that  which  pertains  to 
the  side  which  concerns  them ;  and  upon  the  said  fourteen  leagues  meas- 
ured on  the  bank  of  said  river,  he  shall  follow  with  the  survey  of  the 
other  (leagues)  on  the  east  and  northeast  until  completing  the  number 
contained  in  said  grant,  setting  down  the  proceedings  with  the  greatest 
clearness;  and  the  same  being  concluded,  that  he  make  report  to  me  with 
the  originals,  so  that  in  view  thereof  I  may  direct  what  is  prop2r.  Thus 
I  order  and  signed  with  my  assisting  witnesses,  which  I  certify. 

«i  Joseph  de  Escandon. 

^'De  asistencia:     Melchor  de  Noriega. 

''Antonio  Vicente  Morales. 

''  This  testimonio  agrees  with  the  decree,  which  original  (decree)  remains 
in  the  archives  of  the  proceedings  of  the  foundation  of  the  settlement  of 
Dolores,  whence  I  caused  it  to  be  taken,  so  that  its  contents  m&ype  known 
to  the  Captain  Don  Joseph  Florencio  de  Chapa;  it  is  correct  and  true, 
having  been  corrected  and  copied  in  these  two  leaves  of  common  paper, 
as  witnesses  of  the  transcribing,  correcting,  and  comparing  it  there  were 
Antonio  Altamirano,  Joseph  de  Arzila,  and  Don  Jose  Caballera,  citizens 
of  the  same  town  of  New  Santander,  where  it  is  dated  on  the  fourth  day 
of  the  month  of  August,  one  thousand  seven  hundred  and  fifty-seven,  and 
I  signed  it,  with  those  of  my  assistants,  which  I  certify. 

"Joseph  D.  Escandon. 

''Assisting:    Melchor  de  Noriega, 

"Antonio  Vicente  Morales." 

It  was  objected  to  because  irrelevant,  but  under  the  facts  of  the  case 
we  can  not  suppose  the  objection  to  have  been  seriously  made. 

It  was  objected  to  on  the  ground  that  it  was  a  copy  of  a  copy  in  the 
third  degree,  but  the  paper  purports  to  be  the  original  or  testimonio  taken 
directly  from  the  protocol  by  the  ofBcer  who  executed  and  was  tlie  cus- 
todian of  that,  and  after  the  lapse  of  more  than  a  century  would  be  admis- 
sible without  proof  of  its  execution,  coming  from  proper  custody  and  free 
from  suspicion,  as  evidence  of  a  step  toward  title  and  identification  of 
the  land;  and  especially  so  when  offered  in  connection  with  evidence  tend- 
ing to  show  the  loss  or  destruction  of  the  original  titles  and  the  archived 
protocols  as  well  as  the  possession  and  claim  to  the  land  held  and  asserted 
for  so  long  a  time. 
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It  is  claimed  that  neither  the  paper  offered  nor  its  protocol  was  author- 
ized by  law;  but  it  ought  not  to  be  claimed  that  a  person  clothed  with 
such  powers  as  Jose  de  Escandon  had  to  grant  lands  had  not  lawful  power 
to  direct  them  to  be  surveyed,  to  appoint  a  surveyor,  and  to  give  him  full 
instructions  as  to  what  land  should  be  embraced  in  the  survey. 

It  was  objected  to  on  the  ground,  that  ^^  it  appears  therefrom  tiiat  no 
survey  was  ever  made  by  virtue  of  it  or  of  its  original,  to  attach  it  or  such 
original  to  any  particular  tract  of  land,  or  to  separate  any  land  whatever 
from  the  public  domain,  and  that  it  does  not  describe  or  embrace  the 
premises  in  dispute  in  this  action,  and  that  no  such  final  action  of  the 
government  as  is  contemplated  by  its  terms  was  ever  had  thereon,  and 
that  it  was  never  returned  to  or  made  any  part  of  the  protocol  in  the 
charge  of  the  officer  purporting  to  have  issued  it,  and  that  if  genuine  it 
is  a  mere  unexecuted  order  of  a  governor  of  a  former  government,  and 
void  for  want  of  being  carried  into  execution,  as  well  as  for  want  of  cer- 
tainty." 

There  certainly  is  nothing  in  the  paper  to  show  that  the  person  ordered 
by  it  to  make  the  survey  did  not  comply  with  the  command  to  the  letter, 
and  if  the  evidence  offered  in  the  case  be  true,  there  can  be  no  doubt  that 
the  land  covered  by  plaintiff's  locations  ai-e  within  the  boundaries  that 
would  hs^e  been  defined  by  a  survey  made  in  pursuance  of  the  order; 
nor  does  it  in  any  manner  tend  to  show  that  no  final  action  was  ever  taken, 
nor  that  a  survey  was  not  made  in  obedience  to  it. 

It  seems  to  be  contended  that  the  fact  that  it  was  not  returned  to  th^ 
officer  who  issued  it  evidences  the  fact  that  it  was  never  executed,  and 
that  it  was  necessary  it  should  have  been  returned,  but  we  see  nothing  to 
sustain  such  a  view. 

The  officer  who  issued  it  did  not  need  it,  for  he  had  its  protocol;  it 
shows  upon  its  face  that  it  was  sent  to  Don  Jose  Basquez  Borrego,  for  it 
commands  the  person  named,  ^^  after  that  this  has  been  presented  to  him 
on  the  part  of  said  Captain  Don  Jose  Basquez  Borrego,"  to  go  to  the  set- 
tlement of  Dolores  and  make  the  survey  as  directed,  and  ^^  the  same  be- 
ing concluded,  that  he  make  report  to  me  with  the  originals,  so  that  in 
view  thereof  I  may  direct  what  is  proper. ' ' 

If  the  original  titles  were  presented  with  no  more  certain  description 
of  the  land  granted  than  that  found  in  the  order  to  survey,  no  court 
would  be  Justified  in  holding  that  the  grants  were  void  for  want  of  suffi- 
cient description  of  the  lands  granted;  and  if  the  lands  were  not  in  fact 
surveyed,  this  would  not  invalidate  the  grants  if  sufficiently  described 
in  the  titles. 

As  the  paper  purports  to  have  been  sent  to  Borrego,  and  was  not  re- 
quired to  be  returned  with  the  surveys,  which  were  doubtless  the  origi- 
nals referred  to,  it  can  not  be  held  that  it  did  not  come  from  the  proper 
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custody  when  offered  by  the  heirs  of  Berrego  or  by  persons  holding  un- 
der them. 

That  the  paper  did  not  within  itself  show  title  was  no  reason  for  ex- 
cluding it,  if  it  did  show  any  fact  rendering  it  probable  that  grants  were 
made,  or  if  it  tended  to  show  how  the  boundaries  of  the  grants  were  to  be. 

Conceding  the  paper  to  be  genuine,  in  the  absence  of  the  titles  it  be- 
came very  important  in  many  respects,  although,  as  would  appear  from 
It,  it  may  not  have  been  intended  that  the  surveys  should  be  incorpo- 
rated into  the  titles,  for  it  declares  that  ^^a  testimonio  to  answer  as 
title  was  sent  to  him  yesterday  "  for  the  seventy-five  sitios  of  land;  it  de- 
clares how  many  sitios  of  each  class,  and  furnishes  the  means  by  which 
their  boundaries  may  be  accurately  ascertained. 

The  inference  is  that  the  purpose  of  the  survey  was  not  to  furnish  a 
su£3ciently  accurate  description  of  the  land  to  be  incorporated  in  the 
titles,  but  to  establish  monuments  whereby  all  persons  interested  might 
know  where  the  boundaries  called  for  in  the  titles  run. 

It  is  objected  that  the  instrument  was  not  written  on  stamped  or  sealed 
paper,  and  that  for  this  reason  the  paper  should  have  been  excluded. 

On  its  face  it  purix)rted  to  be  on  common  paper ^  and  instruments  writ- 
ten on  such  paper  were  not  void.  After  this  la^^se  of  time  it  will  be  pre- 
sumed that  the  facts  existed  which  authorized  the  very  distinguished  and 
upright  officer  whose  act  it  purports  to  be  to  use  such  paper. 

The  lands  claimed  to  be  included  in  the  grant  to  Borrego  were  surveyed 
during  the  latter  part  of  the  year  1874  and  the  early  part  of  the  year 
1875,  and  the  field  notes  then  made  out  were  corrected  in  December,  1879. 
This  was  done  by  tlie  surveyor  of  the  county  in  which  the  lands  ai^e,  and 
the  field  notes  were  returned  to  the  C^eneral  Land  Office.  On  the  trial  of 
this  cause  copies  of  the  field  notes,  certified  from  the  General  Land  Office, 
were  read  in  evidence. 

Unless  the  survey  was  made  under  some  lawful  authority,  we  see  no 
valid  gi'ound  on  which  the  evidence  was  admissible,  for  the  Commissioner 
of  the  General  Land  Office  would  not  be  authorized  to  file  in  his  office  a 
mere  private  survey,  and  thei*efrom  give  certified  copies  which,  under 
the  statute,  would  be  admissible  in  evidence;  but  the  admission  of  such 
evidence  in  this  case  could  not  have  affected  its  decision,  for  it  could 
have  no  bearing  on  the  question  whether  grants  were  made  to  Borrego  as 
claimed,  and  the  boimdaries  claimed  to  have  been  covered  by  these  grants 
was  otherwise  shown.  If  the  admission  of  the  evidence  was  erroneous, 
as  the  cause  was  tried  by  the  court  and  its  admission  could  not  have  af- 
fected the  findings  of  fact,  this  would  be  no  ground  for  reversing  the 
Judgment. 

Field  notes  of  another  survey  of  a  part  of  the  lands  claimed  to  have 
been  granted  to  Borrego,  made  in  1859,  were  also  offered  in  evidence, 
and  we  are  of  opinion  that  they  ought  to  have  been  excluded,  for  no  law- 
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fal  authority  for  making  the  survey  was  shown;  but  their  admission  ooold 
not  have  affected  the  case  one  way  or  the  other. 

Several  patents,  the  field  notes  of  which  call  for  the  Jose  Basquez  Bor- 
rego  grant,  were  read  in  evidence,  and  it  is  urged  that  this  was  error. 
Such  evidence  could  have  very  little  bearing  on  any  question  involved 
in  this  case,  but  we  are  not  prepared  to  say  that  it  was  irrelevant 

Many  instruments,  all  of  which  bore  date  prior  to  the  year  1833,  and 
showing  transactions  between  the  heii*s  of  Jose  Basquez  Bon*ego,  and  be- 
tween some  of  them  and  other  persons,  in  relation  to  the  lands  chiimed 
to  have  been  granted  to  them,  were  read  in  evidence.  These  purported 
to  be  originals  taken  from  the  protocols  mainly,  but  some  of  them  maj 
have  been  second  copies  taken  from  protocols  by  the  notaries  having  them 
in  custody,  and  it  was  urged  that  it  was  improper  to  admit  them  without 
proof  of  their  execution.  They  were  admitted  solely  to  show  claims  of 
right  by  the  heirs  to  the  land  claimed  to  have  been  granted  to  Borrego 
and  the  exercise  of  the  rights  of  ownei-ship  over  it,  and  after  the  lapse  of 
so  many  years,  under  all  the  circumstances,  were  admissible. 

A  copy  of  the  paper  known  as  the  "general  visita,"  evidencing  the 
proceedings  had  in  founding  the  town  of  Laredo  and  granting  lands  to 
the  town  and  its  inliabitants,  certified  from  the  General  Land  Office,  waa 
read  in  evidence,  showing  that  in  the  year  1767,  when  these  proceedings 
were  had,  Jose  Basquez  Borrego  presented  his  title  to  tlie  fifty  sitios  of 
land  for  small  stock  and  twenty-five  sitios  for  large  stock  to  the  author- 
ities charged  with  the  duty  of  founding  the  Rio  Grande  towns  and  grant- 
ing lands  to  them  and  their  inhabitants,  and  tending  to  show  that  a  part 
of  the  gi*ant  to  Borrego  was  then  taken  from  him  in  order  to  give  to  the 
town  of  Laredo  sufficient  area,  as  was  provided  in  the  grant  to  Borrego 
might  be  done  on  making  compensation  to  him. 

That  such  evidence  was  admissible  was  held  in  Railway  v.  Jarvis,  69 
Texas,  527,  and  Downing  v.  Diaz,  80  Texas,  436. 

Its  relevancy  has  already  been  considered . 

Some  witnesses  interrogated  as  to  the  boundaries  of  the  grants  claimed 
to  have  been  made  to  Borrego,  did  not  profess  to  have  knowledge  of  the 
boundaries  claimed  before  the  year  1853,  and  some  of  them,  in  addition 
to  stating  what  had  been  the  recognized  cornei*s  from  that  time,  made  states 
ments  as  to  what  their  ancestry  had  given  to  them  before  that  time,  and 
this  seems  to  have  reached  common  repute. 

The  evidence  was  objected  to  on  the  ground  that  it  was  irrelevant,  and 
on  the  further  ground  that  it  contradicted  the  averments  of  defendants* 
pleadings.  The  evidence  was  not  irrelevant,  and  we  do  not  see  in  what 
respect  it  was  in  opposition  to  their  pleadings. 

These  witnesses  did  state  that  a  large  number  of  [)er80ns  lived  on  dif- 
ferent parts  of  the  lands  claimed  to  be  covered  by  the  grants,  and  that 
they  had  so  lived,  some  of  them,  within  their  knowledge,  since  about  the 
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year  1830,  and  it  seems  to  be  contended  that  evidence  that  persons  so 
lived,  claiming  under  the  grant,  was  not  admissible,  unless  they  lived  on 
the  identical  land  appellant  sought  to  appropriate. 

If  they  lived  on  any  part  of  the  grant,  and  claimed  under  it,  the  evi- 
dence was  admissible. 

Having  disposed  of  all  the  material  questions  raised  by  appellant  on 
the  admission  of  evidence,  we  make  the  inquiry,  whether  the  findings  of 
material  facts  by  the  court  below  are  so  sustained  by  evidence  as  to  jus- 
tify them;  and  the  further  inquiry,  whether,  notwithstanding  some  evi- 
dence may  have  been  improperly  received,  any  other  findings  on  the  ma- 
terial issues  than  those  made  could  legally  have  been  made  on  the  evi- 
dence properly  received. 

There  are  twenty-three  assignments  of  error,  in  which  appellant  ques- 
tions the  correctness  of  the  findings  of  the  court  below,  and  in  which  he 
insists  that  different  findings  should  have  been  made;  but  we  will  not  un- 
dertake to  discuss  them  severally,  and  will  confine  our  inquiry  to  the 
sufficiency  of  the  evidence  to  require  the  material  findings  made. 

The  court  found  that  grant  was  made  to  Jose  Basquez  Borrego  as  early 
as  the  year  1757,  and  that  in  the  year  1829  the  grant  was  confirmed  by 
the  State  of  Tamaulipas.  It  was  also  found  that  the  boundaries  of  the 
grants  were  fixed,  and  that  the  lands  appellant  sought  to  appropriate 
were  within  these  boundaries. 

Those  findings,  if  supported,  are  conclusive  of  the  rights  of  the  parties. 

Were  the  grants  made  to  Borrego  ?  We  know  from  history  that  Jose 
de  Escandon  from  the  year  1734  to  sometime  after  the  year  1757  had 
command,  both  civil  and  military,  in  that  region  bordering  on  the  Gulf  of 
Mexico,  and  extending  from  the  Rio  Panuco  to  the  boundary  of  Texas 
and  westward  so  far  as  to  embrace  territory  in  some  of  the  Mexican  states 
besides  Tamaulipas. 

From  the  same  source  we  also  know,  that  in  the  year  1746  he  was  re- 
quired to  undertake  the  pacification  of  the  natives  within  the  territory 
subse<|uently  embraced  within  the  State  of  Tamaulipas,  and  to  bring  about 
the  settlement  of  the  country  on  the  Rio  Grande  and  eastward  to  the  Rio 
Nueces,  and  that  such  pacification  of  the  entire  country  under  his  com- 
mand was  accomplished,  and  such  settlement  of  the  Rio  Grande  country 
secured,  through  his  efforts  and  pei*sonal  sacrifices  for  the  public  good,  as 
secured  to  him  not  only  the  esteem  of  his  contemporaries,  but  a  name  and 
honored  memory,  cherished  even  until  the  present  time  by  the  people  of 
Tamaulipas. 

This  is  the  man  from  whom  it  is  claimed  Jose  Basquez  Borrego  obtained 
giants  to  the  land  in  controversy,  and  if  he  issued  titles  which  may  have 
required  confirmation,  this  would  be  presumed  from  the  long  continued 
occupation  of  the  land  by  Borrego  and  his  heirs  in  any  court,  whether  con- 
trolled by  the  rules  of  the  common  law  or  the  rules  of  Spanish  law. 
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That  Borrego  exhibited  to  the  subdelegation  that  founded  the  town  of 
Laredo,  in  1767,  titles  executed  by  Escandon,  can  not  be  denied,  for  this 
is  shown  to  have  occurred  on  the  face  of  the  proceedings  of  the  subdele- 
gation. 

The  reason  for  the  declaration  is  shown.  Borrego  was  th^i  declared  to 
be  in  possession;  a  part  of  his  land  was  taken  for  the  inhabitants  of  the 
town  of  Laredo,  and  the  boundary  between  his  lands  and  those  of  the  town 
and  its  inhabitants  was  fixed  at  that  time,  at  the  '^  Canada  de  San  An- 
dris/'  and  the  papers  by  which  these  things  are  shown  were  recognized  as 
genuine  and  entitled  to  full  faith  by  the  governor  and  council  at  Tarn- 
aulipas  in  March,  1829. 

Confirmatory  of  this  evidence  we  have  the  letter  of  £scand<m  to  Bor- 
rego, of  date  April  13,  1755,  in  whidi  it  was  stated  that  the  title  '^  tes- 
timonio  of  Dolores  is  still  being  taken  out  that  it  nay  be  surveyed,  and 
it  has  not  been  finished  already,  because,  as  there  is  only  one  notary,  he 
can  not  supply  the  wants.'* 

Was  this  letter  spurious  ?  It  would  be  diflScult  to  believe  that,  in  1828, 
the  heir  of  Borrego  would  have  presented  to  the  governor  of  the  state  a 
letter  purporting  to  be  signed  by  a  person  so  well  known  as  was  Escandon 
if  it  was  not  genuine;  but  to  place  that  matter  beyond  question  both  the 
governor  and  the  council  acted  upon  it,  gave  faith  to  it,  and  placed  the 
seal  of  genuineness  upon  it  when  they  directed  it  to  be  archived  as  a  part 
of  the  evidence  on  which  the  claim  of  the  heirs  of  Borrego  was  declared 
to  be  valid. 

The  order  of  Escandon  appointing  a  surveyor,  and  bearing  date  August 
2,  1757,  declares  that  on  the  preceding  day  a  "  testimonio  to  answer  as 
title  was  sent"  to  Borrego. 

This  evidence,  as  before  lield,  was  all  admissible,  and  it  establishes  the 
fact  that  Escandon  did  issue  to  Borrego  written  muniments  of  title. 

As  before  seen,  there  was  evidence  tending  to  show  that  these  evidences 
of  right  were  lost  or  destroyed  in  the  year  1811,  and  this,  in  effect,  was  the 
finding  of  the  government  council  in  1828  and  1829. 

In  fact,  the  council  went  further,  and  held  it  ^^  probable  that  during  (he 
epoch  of  revolution  tlie  documents  of  acquisition  may  have  been  lost  from  their 
respective  archives^  the  saine  fate  befalling  the  testimonios^*'  and  these  facts 
directed  to  be  certified. 

So  much  evidence  is  in  existence  showing  that  titles  to  Borrego  at  one 
time  actually  existed;  but  if  there  was  no  such  evidence,  how  would  the 
matter  stand  ? 

The  evidence  presented  to  the  governor  and  council  shows,  with  all 
reasonable  certainty,  that  the  land  was  claimed  and  occupied  by  Borrego 
and  his  heirs  from  about  the  year  1750  until  1828,  when  that  matter  was 
investigated  by  the  governor  and  council.  The  declaration  of  the  oo«b- 
cil  on  March  23,  1829,  was  that  the  evidence  of  competent  witnesses 
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showed  that  they  had  then  had  an  *^  uninterrupted  term  of  sixty-one 
years  that  they  have  possessed  the  land  without  intermission,  as  is  proved 
by  eye-witaiesses  that  they  present."  The  same  fact  was  asserted  by  the 
council  on  December  Id^  1828,  and  we  accept  this  now,  as  it  was  then,  as 
true. 

The  evidence  of  witnesses  who  testified  in  this  case  shows,  with  all  rea- 
sonable certainty,  a  continuous  occupation  of  the  lands  since  the  year 
1829  by  the  heirs  of  Borrego  and  persons  claiming  under  them,  asserting 
right  under  grants  to  Borrego,  and  there  is  nothing  tending  to  show  that 
their  right  was  ever  questioned  from  the  time  the  governor  and  council 
declared  its  validity  until  the  locations  relied  on  in  this  case  were  made. 

What  was  the  character  of  the  possession  ?  The  original  settlement  is 
shown  to  have  been  made  at  the  hacienda  or  town  of  Dolores,  but  since 
that  time  the  villages  of  Coralitos,  San  Ygnacio,  and  another  also  known 
as  Dolores,  have  been  built,  and  in  these  towns  or  villages,  and  on  other 
parts  of  the  lands,  have  dwelt  hundreds  of  people  claiming  under  Borrego. 

Such  a  possession,  so  long  continued  under  claim  of  right,  was  of  itself 
sufficient  to  require  a  finding  that  a  grant  or  grants  were  made  to  Bor- 
rego^ and  had  the  finding  been  to  the  contrary  it  should  be  set  aside. 

The  court  found  that  the  title  to  Borrego  was  confirmed  by  the  State 
of  TamauMpas  in  1829,  and  while  this  may  not  be  technically  correct,  the 
action  of  the  governor  and  council  before  referred  to,  under  all  the  facts, 
ought  to  be  held,  in  effect,  an  adjudication  that  a  valid  grant  or  grants 
were  made  to  Borrego  which  did  not  need  the  state's  confirmation. 

Were  the  boundaries  of  the  lands  granted  to  Borrego  fixed  with  such 
certainty  as  to  give  validity  to  the  grant  or  grants  ? 

The  order  of  survey  issued  by  Escandon  describes,  with  all  necessary 
certainty,  the  lands  included  within  the  grant,  a  testimonio  of  which  it 
declared  issued  and  was  sent  to  Borrego  on  the  day  before  the  order  of 
survey  issued;  and,  as  before  said,  a  survey  was  not  necessary  to  the 
validity  of  the  grant  if,  without  it,  the  land  could  be  and  was  sufficiently 
described.  The  survey  was  to  be  made  '*in  conformity  with  the  said 
title  and  decree  on  twenty  leaves,"  and  what  would  be  in  conformity 
with  the  title  was  expressly  stated. 

That  paper  shows,  that  even  at  that  date  Escandon  had  determined  to 
found  the  towns  of  Laredo  and  Revilla,  but  this  did  not  actually  occur 
until  1767,  though  settlements  were  made  at  those  towns  evidently  be- 
fore the  order  of  survey  issued.  The  order  shows  that  the  lands  granted 
to  Borrego  were  to  be  between  those  to  be  granted  on  the  south  to  the 
town  and  inhabitants  of  Revilla,  and  to  the  town  and  inhabitants  of  La- 
redo on  the  north,  and  to  embrace  a  front  of  fourteen  leagues  on  the 
river,  the  houses  then  existing  to  be  the  central  point  from  which  seven 
leagues  each  way  were  to  be  measured,  and  on  this  front,  running  back, 
the  quantity  of  land  called  for  was  to  be  given. 
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The  evidence  tends  to  show  that  the  survey  was  thus  made,  bat  that 
some  years  afterwards,  when  the  subdelegation  actually  established  the 
town  of  Laredo,  it  was  found  necessary  to  take  from  Borrego  some  of  the 
lands  granted  to  him,  in  order  to  give  to  the  inhabitants  of  the  town  of 
Laredo  the  quantity  of  land  deemed  necessary  by  the  subdelegation,  and 
this  may  have  resulted  from  the  growth  of  population  at  Laredo  between 
the  time  the  grant  was  made  to  Borrego  and  the  time  when  the  lands 
were  actually  set  apart  by  the  government  for  that  town  and  its  inhabi- 
tants. We  are,  however,  fully  advised  of  the  point  made  the  dividing 
line  between  the  lands  of  Borrego  and  those  pertaining  to  the  town  and 
its  inhabitants. 

Tliat  was  the  point  known  as  ♦'Canada  de  San  Andris,"  from  which 
the  line  ran  eastward  with  line  of  the  most  southern  portion  laid  off  for 
the  inhabitants  of  the  town. 

We  further  know  from  the  evidence,  that  what  is  now  known  as  "  Do- 
lores Viejo,"  or  Old  Dolores,  was  the  first  settlement  made  by  Borrego 
on  the  land,  and  that  if  the  measurement  south  be  made  from  where  the 
houses  then  stood,  those  seven  leagues  will  reach  below  the  northern 
boundary  of  the  lands  granted  to  the  inhabitants  of  Revilla,  now  known 
as  Guerrero. 

The  evidence  further  shows,  that  the  corners  on  the  river  have  been 
well  known  and  recognized  as  far  back  as  the  year  1812,  and  it  is  a  con- 
ceded fact  that  the  lands  located  by  appellant  are,  in  part  at  least,  within 
the  Borrego  grant  if  this  be  delineated  in  accordance  with  the  order  of 
survey  made  in  1757. 

We  may  say  that  the  proof  shows  the  lands  located  by  appellant  to  be 
wholly  within  the  lower  half  of  the  lands  granted  to  Borrego,  some  of 
which,  however,  may  have  been  taken  for  the  inhabitants  of  Guerrero, 
as  were  lands  on  the  upper  part  of  the  grant  taken  for  the  inhabitants  of 
Laredo,  but  as  to  this  the  record  does  not  advise  us. 

If  so  taken,  they  were  not  subject  to  location  by  appellant;  if  not  so 
taken,  they  were  not  so  subject  to  location,  for  they  belonged  to  the  heirs 
of  Borrego  or  to  persons  holding  under  them. 

That  appellant  had  notice  of  the  Borrego  grant  when  he  made  his  loca- 
tions is  too  clear.  It  was  delineated  on  the  maps  of  the  county  in  the 
surveyor's  office,  on  the  maps  in  the  General  Land  Ofl3ee;  and  besides, 
had  on  it  several  villages  inhabited  by  hundreds  of  people,  as  well  as  many 
farms  and  ranches,  all  these  residents  claiming  under  the  Borrego  grant 

If  there  was  no  evidence  tending  to  show  that  a  grant  was  actually 
made  to  Borrego,  the  possession  shown  to  have  existed  for  a  century  and 
a  quarter  under  claim  of  right  to  fixed  boundaries  furnishes  evidence  on 
which  no  court  ought  to  hesitate  to  presume  a  grant. 

Several  generations  have  been  bom,  reared,  and  buried  on  these  lands, 
claiming  through  Borrego;  towns  with  considerable  populations  grown 
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up,  and  ranches  in  great  numbera  opened  and  used  by  persons  claiming 
through  him. 

The  Spanish  government  in  1767  lined  the  Rio  Grande  in  that  part  of 
Tamaulipas  with  towns  above  and  below  these  lands,  and  appropriated 
lands  thereto,  but  the  lands  covered  by  the  Borrego  claim  never  had  a 
government  town  established  upon  them;  and  when  a  part  of  the  lands 
were  needed  for  the  inhabitants  of  Laredo  the  Spanish  government 
claimed  the  right  to  expropriate  a  part  of  these  lands,  it  based  its  right 
to  do  so  on  a  right  reserved  in  the  grant  itself. 

From  1750  to  1828  the  right  of  Borrego  and  those  claiming  through 
him  was  never  questioned  by  the  Spanish  Government,  the  Republic  of 
Mexico,  or  the  State  of  Tamaulipas,  though  the  possession  and  assertion 
of  right  was  such  as  to  have  invited,  if  not  challenged,  inquiry  as  to  the 
validity  of  the  claim,  if  any  suspicion  of  its  invalidity  existed. 

In  1828  persons  desiring  to  acquire  these  lands  questioned  the  right  of 
Borrego,  which  led  to  inquiry  as  to  the  validity  of  his  claim  by  those 
clothed  with  power  to  make  the  inquiry,  and  this  resulted  in  an  adjudica- 
tion that  the  land  was  granted  to  him,  and  this  adjudication,  together  with 
the  evidence  on  which  it  was  based,  was  directed  to  be  archived  at  Laredo, 
to  evidence  the  loss  of  the  original  evidences  of  right  and  to  prove  the 
right,  '*80  that  in  future  times  they  may  not  be  thought  to  be  vacant 
lands,  as  many  individuals  of  Guerrero  and  Laredo  have  believed  them 
to  be." 

A  change  of  government  occurred;  the  lands  became  a  part  of  Texas, 
but  the  State  never  questioned  the  right  of  those  claiming  under  Borrego; 
and,  so  far  as  the  record  shows,  no  person  prior  to  the  time  the  locations 
in  question  were  made  sought  to  appropriate  those  lands. 

Under  such  a  state  of  facts,  the  court  below,  if  all  evidence  objected  to 
and  not  held  to  be  admissible  had  been  excluded,  could  not  legally  liave 
made  findings  other  than  those  we  have  considered. 

It  is  probably  true  that  the  field  notes  of  the  survey,  as  collected  in  1879 
and  filed  in  the  General  Land  Office,  embrace  much  more  land  than  those 
claiming  under  Borrego  would  be  entitled  to,  even  if  none  of  the  land 
granted  had  been  expropriated  and  given  to  the  town  of  Laredo;  but  that 
has  no  bearing  on  the  question  before  us,  the  land  located  being  within 
the  limits  of  the  grant. 

The  view  taken  of  the  case  will  lead  to  an  affirmance  of  the  judgment, 
and  it  becomes  unnecessary  to  consider  the  cross-assignments  of  error  filed 
by  appellees,  which  relate  to  the  exclusion  of  evidence  ofiFered  by  them. 

The  judgment  of  the  court  below  will  be  afiSrmed. 

AjffirmecL 

Delivered  June  24,  1892. 

Vol.  LXXXV.  Sup.— 25 
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The  Texas  Mexican  Railway  Company  v.  Blas  Uribe  ef  al. 

No.  8117. 

1.  Office  Surveys—  Qusere.— Whether  the  evidence  introduced  by  the  de- 
fendants was  sufficient  to  show  that  no  actual  surveys  were  made  under  the  loca- 
tion made  by  the  plaintiff,  and  if  so,  whether  it  could  maintain  the  action  of  tres- 
pass to  try  title  upon  proof  of  office  surveifs.  are  important  and  difficult  questions 
which  we  find  it  imnecessary  to  decide. 

2.  Rule  of  Supreme  Court— Immaterial  Errors.— It  is  a  rule  in  tbis 
court  to  affirm  all  judgments  of  the  court  below  when  the  evidence  is  such  that  we 
can  say  that  it  did  not  admit  of  any  judgment  other  than  that  which  was  rendered. 
In  such  cases  errors  which  ought  not  to  have  affected  the  result  are  harmless:  m 
also  an  appellant  is  not  prejudiced  by  a  wrong  conclusion  of  the  court.  If  tlie  conrt 
by  a  different  process  should  liave  rendered  ttie  same  judgment  which  it  did  ren- 
der.   See  example. 

8.  Presumption  of  Grant  from  Long  Possession.  —The  rule  hi  this 
court  in  regard  to  the  presumption  of  a  grant  is,  that  it  is  a  mere  prestimption  of 
fact,  and  not  a  presiunption  of  law.  Such  presumption  always  may  be  rebutted, 
and  in  such  cases  it  must  appear  that  the  grant  could  have  a  legal  origin. 

4.  Facts  Supporting  and  Evidencing  a  Grant.- See  circumstantial 
evidence  held  sufficient  to  sustain  a  grant  emaimting  more  than  a  century  ago— as 
to  power  of  the  officer  granting,  the  locality  of  the  land,  the  subsequent  recof;«i- 
tion  of  the  validity  by  a  legitimate  proi»eeiling,  possession  as  estabiisheil  by  docu- 
mentary testimony  :  the  state  of  country  and  the  changes  in  government  accounting 
for  the  absence  of  the  original  grants,  or  of  duly  authenticated  copies. 

5.  Case  Adhered  to.— The  opinion  in  Von  Rosenl)erg  v.  Haynes.  ante,  page 
357,  referred  to  as  decisive  of  the  identical  questions  material  to  this  case. 

Appeal  from  Webb.     Tried  below  l>efore  Hon.  J.  C.  Russell. 

The  opinion  in  Von  Ro8ent>erg  v.  Haynes  et  al.  (ante,  page  357),  con- 
tains a  statement  of  the  facts,  and  a  discussion  of  the  questions  arising 
upon  the  competency  and  relevancy  of  the  documentary  evidence  relied 
upon  to  sustain  the  Borrego  title.  This  title  is  also  involved  in  this  case. 
Both  eases  involve  the  sufficiency  of  the  testimony  to  establish  a  grant  in 
favor  of  Borrego. 

In  this  case  the  further  question  is  raised,  but  not  decided,  whetlier  an 
action  in  trespass  to  try  title  can  be  sustained  upon  certified  copies  from 
the  Land  Oliice  of  the  original  certificate,  of  the  location,  and  field  notes, 
when  it  is  shown  that  the  field  notes  were  made  by  or  taken  from  office 
surveys^  and  that  no  actual  surveys  had  ever  been  made. 

Thomas  W.  Dodd  and  Ooopwood  &  Son,  for  appellant. — See  brief  of 
Coop  wood  <fe  Son  in  Von  Rosenberg  v  Haynes. 

McLane  &  Atlee,  for  appellees. — See  brief  for  appellees  in  Von  Rosen- 
berg v.  Haynes  et  al.  Also:  A  certificate  located  and  surveyed  in  the 
manner  provided  by  the  statute  is  sufficient  to  maintain  the  action  of 
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trespass  to  try  title.  But  when  such  certificate  has  not  been  located  by 
entry  or  application,  filed  in  the  surveyor's  office,  together  with  the  cer- 
tificate to  be  surveyed,  no  legal  survey  can  be  made;  and  without  a  valid 
location  and  survey  thereunder,  actually  made  on  the  ground,  the  action 
of  trespass  to  try  title  can  not  be  maintained;  and  when  the  entry  and 
the  certificate  show  on  their  face  that  they  were  not  filed  in  the  surveyor's 
office,  and  objection  to  the  admissibility  thereof  for  that  reason  was  made, 
the  court  did  not  err  in  its  finding  that  they  were  not  so  filed  when  the 
plaintiff  failed  to  offer  proof  of  such  filing. 

As  to  valid  location  and  survey:  Rev.  Stats.,  arts.  3894,  3895,  3896, 
3897,  3906,  3908  (subdiv.  8),  3902;  Linn  v.  Scott,  3  Texas,  67;  Stafford 
V.  King,  80  Texas,  269;  Boon  v.  Hunter,  62  Texas,  582;  Gerald  v.  Free- 
man, 69  Texas,  201;  Railway  v.  Locke,  63  Texas,  628;  Thompson  v. 
Locke,  66  Texas,  383;  Pasch.  Dig.,  ai-t.  5303. 

As  to  sufficient  title  to  maintain  action:     Rev.  Stats.,  art.  4795. 

As  to  burden  of  proof:     Clark  v.  Hills,  67  Texas,  148. 

GAINES,  AssoaATE  Justice. — ^This  was  an  action  of  trespass  to  try 
title,  brought  by  appellant  to  recover  of  appellees  sixty-two  sections  of 
land  of  640  acres  each,  lying  in  Zapata^, County.  The  suit  was  originally 
instituted  in  the  District  Court  of  that  county,  but  was  transferred  to  the 
District  Court  of  Webb  County.     The  defendants  pleaded  not  guilty. 

The  plaintiff  claimed  title  by  locations  and  surveys  of  tlie  several  par- 
cels of  land  sued  for,  made  for  it  by  virtue  of  certain  alternate  certificates 
issued  to  it  by  the  State.  To  maintain  its  title,  it  offered  in  evidence  cer- 
tified copies  from  the  General  Land  OfiSce  of  the  applications,  certificates, 
and  field  notes  of  the  surveys  of  the  respective  sections  described  in  its 
petition.  The  defendants  introduced  evidence  to  establish  two  defenses: 
first,  that  the  lands  had  never  been  actually  surveyed;  and  second,  that 
they  were  parts  of  grants  made  by  the  authority  of  the  King  of  Spain  to 
Jose  Basquez  Borrego  between  the  years  1750  and'  1760. 

The  case  was  tried  without  a  jury,  ^suid  the  court  found  that  the  lands 
had  never  been  actually  surveyed,  bat  that  the  field  notes  exhibited  were 
mere  "  office  surveys,"  commonly  so  called;  that  is  to  say,  that  they  were 
made  out  by  the  surveyor  without  going  uiK)n  the  land  and  running  the 
lines  and  marking  the  comei-s  as  required  by  law.  The  court  also  found 
that  an  imperfect  grant  of  the  land  in  controvei^sy  had  been  made  about 
the  year  1757  by  the  King  of  Spain  to  Borrego,  which  had  since  been 
recognized  by  the  State  of  Tamaulipas  in  1829,  and  that  Borrego,  his 
heirs,  and  assigns,  had  been  in  continuous  possession  of  the  land  ever  since 
the  inception  of  the  claim,  asserting  title  under  the  grant.  The  court  also 
concluded  as  a  matter  of  law,  first,  that  because  there  was  no  actual  sur- 
vey of  the  lands,  the  plaintiff  could  not  maintain  an  action;  and  secondly, 
that  the  defendant  showed  such  title  as  brought  the  land  within  the  pur- 
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view  of  that  provision  of  the  Constitution  which  protects  from  location 
lands  *' titled  or  equitably  owned.**  On  both  of  these  grounds  it  was 
held  that  the  plaintiflf  could  not  recover. 

The  assignments  of  error  call  in  question  the  correctness  of  the  court's 
findings  both  of  fact  and  of  law,  and  also  present  many  questions  upon 
the  rulings  of  the  court  in  admitting  and  excluding  evidence.  Whether 
the  evidence  introduced  by  defendants  was  sufficient  to  show  that  no  ac- 
tual surveys  were  made  under  the  location,  and  if  so,  whether  the  plaintiff 
could  maintain  its  action  of  trespass  to  try  title  upon  proof  of  "office  sur- 
vey's," are  important  and  difficult  questions  which  we  find  it  unnecessary 
to  decide. 

With  these  questions  laid  out  of  the  case,  it  is  almost  identical  with  the 
case  of  Von  Rosenberg  v.  Haynes  et  al.,  ante  357,  this  day  decided  in 
this  court.  In  that  case  the  appellant  filed  certificates  upon  a  part  of  the 
land  claimed  by  the  defendants  herein  as  the  Borrego  grant,  and  sought 
by  a  writ  of  mandamus  to  compel  the  surveyor  to  make  surveys  in  pur- 
suance of  the  locations.  Many,  if  not  all,  of  the  defendants  in  this  suit 
were  made  defendants  in  that;  and  in  that  suit,  as  in  this,  the  defendants 
sought  to  establish  a  grant  from  the  King  of  Spain.  With  one  or  two  ex- 
ceptions the  same  evidence  was  offered  upon  this  question  in  both  cases, 
and  the  same  rulings  were  made,  except  that  in  Von  Rosenberg  v.  Haynes, 
which  was  tried  at  a  term  subsequent  to  that  at  which  the  present  case 
was  determined,  the  judge  held  that  evidence  showed  that  the  grants  to 
Borrego  were  perfect  grants. 

It  is  a  universal  rule  in  this  court  to  affirm  all  judgments  of  the  court 
below  when  tlie  evidence  is  such  that  we  can  say  that  it  did  not  admit  of 
any  judgment  other  than  that  which  was  rendered.  Bowles  v.  Brice,  66 
Texas,  724,  and  cases  cited.  In  such  cases  errors  which  ought  not  to 
have  affected  the  result  are  harmless.  It  is  immaterial  if  evidence  has 
been  admitted  which  should  have  been  excluded,  provided  the  undisputed 
evidence  which  has  been  properly  admitted  should  lead  to  no  other  re- 
sult. So  also  the  appellant  has  not  been  prejudiced  by  a  wrong  conclu- 
sion of  the  court,  if  the  court,  by  a  different  process,  should  have  ren- 
dered the  same  judgment  which  has  been  rendered. 

Applying  this  rule  to  the  case  before  us,  we  are  of  opinion  that  the 
judgment  should  be  affirmed.  We  need  not,  in  this  opinion,  enter  into 
a  discussion  of  the  correctness  of  the  court's  rulings  in  admitting  evidence 
over  the  objections  of  the  appellant.  The  same  questions,  in  substance 
at  least,  were  raised  in  the  case  of  Von  Rosenberg  v.  Haynes,  above  re- 
ferred to,  and  are  determined  by  the  opinion  in  that  case.  After  elimi- 
nating all  improper  evidence  in  that  case,  we  there  held,  that  the  legal 
evidence  which  remained  not  only  justified  the  court's  conclusion  that 
the  land  was  legally  granted  to  Borrego,  as  claimed  by  the  appellees,  bat 
also  that  it  justified  no  other  conclusion.     And  so  also  we  are  of  opinion 
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that  the  tegal  evidence  which  was  admitted  in  this  case  was  sufficient,  not 
only  to  admit  of  the  conclusion  that  the  lands  had  been  lawfully  granted, 
but  to  require  of  the  court  to  so  find,  and  to  render  a  judgment  for  the 
defendants.  It  is  true,  that  the  record  of  "  the  general  visit"  to  Laredo 
which  is  found  in  the  archives  of  that  city,  and  which  was  introduced  in 
evidence  in  Von  Rosenberg  v.  Haynes,  was  not  offered  in  the  present 
case.  A  part  of  that  document  was  offered  by  the  defendants,  but  was 
excluded  by  the  court  upon  objection  having  been  made  to  it.  The  docu- 
ment contains  very  imjwrtant  evidence  bearing  upon  the  question  of  the 
validity  of  the  Borrego  grant.  It  shows  that  the  deputation  appointed 
by  the  viceroy,  in  the  year  1767,  to  lay  out  the  town  of  Laredo,  to  assign 
to  it  its  lots  for  public  purposes,  and  its  exidos,  and  to  extend  titles  to 
the  colonists  to  their  respective  lots  and  porciones,  not  only  recognized 
the  grant  to  Borrego,  but  found  it  necessary  to  expropriate  a  part  of  that 
grant  to  the  use  of  the  colony.  The  proceedings  contain  the  following 
recital  with  reference  to  Borrego' s  claim:  "The  original  permission  of 
his  settlement  was  under  condition  that  if  H.  M.  should  need  said  lands, 
in  whole  or  in  part,  to  establish  any  town  or  mission,  he  could  take  them; 
and  since  the  common  good  of  this  town  should  prevail  over  the  private 
one  of  said  hacienda  or  haciendas,  we  assign,"  etc.  The  expropriation 
was  therefore  strictly  in  accordance  with  the  terms  of  Borrego*  s  grant, 
and  was  a  recognition  of  his  right. 

That  this  evidence  is  material  and  important  is  not  to  be  doubted. 
With  it,  the  evidence  in  this  case  in  support  of  a  grant  would  be  substan- 
tially, if  not  precisely,  the  same  as  the  evidence  in  Von  Rosenberg  v. 
Haynes,  which  was  held  not  only  sufficient  to  sustain  a  j'udgment  for  the 
defendants,  but  such  as  would  properly  admit  of  no  other  judgment.  But 
the  recognition  of  the  Borrego  grant  in  the  proceedings  of  the  "  general 
visit,"  though  strongly  confirmatory  of  the  presumption  of  the  legality 
of  such  a  grant,  is  in  a  general  sense  cumulative  upon  the  other  evidence 
in  the  case  which  leads  to  that  presumption.  At  a  later  period,  the  validity 
of  the  grant  was  distinctly  recognized  by  the  Governor  of  the  State  of 
Tamaulipas,  to  which  jurisdiction  the  land  in  controversy  was  then  sub- 
ject. The  proceedings  before  the  governor  and  his  council  is  held  to  be 
legitimate  evidence  in  Von  Rosenberg  v.  Haynes,  and  the  questions  as  to 
its  admissibility  and  effect  need  not  be  discussed  here.  We  will  merely 
remark,  that  they  show  not  only  a  recognition  of  the  grant,  but  also  a 
confirmation  of  it,  in  one  sense  of  that  term.  Whether  they  are  to  be 
deemed  judicial  or  even  quasi  judicial  in  their  character,  we  need  not  de- 
termine. In  either  event,  we  may  properly  conclude  that  they  establish 
in  substance  the  same  fact  as  was  shown  by  the  proceedings  of  the  "  gen- 
eral visit"  in  evidence  in  the  Von  Rosenberg  case,  and  that  therefore  the 
failure  to  introduce  the  latter  in  the  present  case  makes  no  substantial 
difference. 
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The  rule  laid  down  in  the  later  cases  in  this  court  in  regard  tg  the  pre- 
sumption of  a  grant  from  long  possession  is,  that  it  is  a  mere  presumption 
of  fact,  and  not  a  presumption  of  law.  Sulphen  v.  Norris,  44  Texas,  204; 
Taylor  v.  Watkins,  26  Texas,  688;  Yancey  v.  Norris,  27  Texas,  40. 

In  the  well  considered  opinion  in  Taylor  v.  Watkins,  supra,  Judge  Bell 
says:  "  I  draw  the  conclusion  from  what  has  been  said,  that  the  question 
whether  a  grant  will  be  presumed  or  not  is  a  question  for  the  jury;  in 
other  words,  that  the  court  ought  always  to  leave  it  to  the  jury  to  pre- 
sume a  grant  or  not,  according  to  the  evidence  and  circumstances  of  the 
case;  that  the  presumption  of  a  grant  does  arise  from  long  and  uninter- 
rupted possession,  where  the  possession  is  consistent  with  the  presumption, 
and  that  the  jury  may  be  pro^Ksrly  told  thus  much  as  a  matter  of  law;  but 
that  the  presumption  is  one  that  may  always  be  repelled  by  proof.*'  It 
IS  also  held,  that  when  it  is  sought  to  establish  a  grant  from  the  sovereign 
by  presumption,  it  must  appear  that  the  grant  could  have  a  legal  origin. 
Sulphen  v.  Norris,  44  Texas,  204. 

There  is  nothing  in  the  evidence  to  show  that  a  grant  of  the  land  in 
controversy  may  not  have  been  legally  made  to  Borrego  at  the  time  it  is 
claimed  to  have  been  made.  It  is  a  historical  fact  that  at  this  time  £$- 
candon,  who  is  known  as  the  conqueror  and  pacificator  of  the  frontier  of 
the  Sierra  Gorda,  was  in  command  of  the  province  New  Santander,  which 
then  embraced  that  frontier  and  included  the  territory  now  in  dispute. 
He  was  charged  with  the  settlement  of  that  country,  and  established  most, 
if  not  all,  of  the  early  settlements  in  that  jurisdiction.  He  was  the  lieu- 
tenant of  the  viceroy,  and  evidently  was  invested  with  very  enlarged 
powers  and  jurisdiction.  The  grants  in  question  purport  to  have  ema- 
nated from  him.  If  he  did  not  have  power  to  make  the  grants,  that  fact 
does  not  appear  from  the  evidence  in  the  case.  It  was  shown  by  undis- 
puted testimony  that  the  lands  which  are  claimed  to  have  been  granted 
to  Borrego  have  been  continuously  occupied  by  persons  claiming  under 
him  by  inheritance  and  purchase  for  a  time  as  far  back  as  human  memory 
could  be  expected  to  extend.  During  all  this  time  there  were  towns  and 
ranches  upon  it.  At  a  time  prior  to  1830  most,  if  not  all,  of  the  inhabi- 
tants had  been  driven  away  by  hostile  Indians.  Some  of  the  settlements 
had  been  established  prior  to  that  year,  but  how  long  before,  the  witnesses 
did  not  know.  After  that  year,  the  incursions  of  the  Indians  having 
ceased,  the  inhabitants  returned  and  built  other  towns  and  ranches,  which 
liave  ever  since  been  occupied.  So  much  we  learn  from  living  memory. 
The  documentary  evidence  leaves  little  room  to  doubt  that  the  occupa- 
tion had  extended  from  the  time  the  grant  is  claimed  to  have  been  made. 
During  this  long  period  it  does  not  appear  that  the  right  of  the  occupants 
was  ever  called  in  question,  except  about  the  year  1828,  when  certam  in- 
habitants of  Laredo  souglit  to  denounce  the  lands  as  vacant.  Their  ac- 
tion induced  the  proceedings  which  were  instituted  before  the  Groveraor 
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of  Tamaulipas  and  to  the  inveetigation  of  the  title  which  was  made  by 
him  with  the  aid  of  his  council.  The  result  of  the  investigation  was  a 
recognition  of  the  title  by  the  governor,  and  a  command  by  him  to  the 
authorities  at  Laredo  to  respect  the  Borrego  grant. 

The  country  on  the  Rio  Grande  where  the  land  in  question  is  situate 
has  been  swept  by  successive  revolutions  and  harried  by  the  incursions  of 
hostile  savages.  The  seat  of  government  of  tlie  province  and  state  to 
the  jurisdiction  of  which  that  section  of  country  has  been  subject  has 
been  repeatedly  changed.  Upon  the  establishment  of  the  independence 
of  Texas,  the  archives  relating  to  the  title  in  dispute  became  foreign  to 
our  jurisdiction.  Under  such  circumstances  it  is  not  remarkable  that  the 
defendants  should  be  unable  to  produce  either  the  original  muniments 
or  authentic  copies  of  a  title  which  emanated,  if  at  all,  nearly  a  century 
and  a  half  ago.  It  is  to  such  a  case  that  the  doctrine  of  the  presumption 
of  a  grant  is  peculiarly  applicable;  and  we  are  of  the  opinion  that  the 
evidence  leads  inevitably  to  the  conclusion  that  there  were  grants — that 
the  lands  in  controvei*sy  are  "  titled  *'  and  were  not  subject  to  location. 

Because  the  evidence  legally  admitted  required  a  judgment  for  the  de- 
fendants and  the  errors  of  the  court  were  not  prejudicial  to  appellant,  the 
judgment  is  affirmed. 

Affirmed. 

Delivered  June  24,  1892. 

Motion  for  rehearing  was  transferred  to  the  Court  of  Civil  Appeals  and 
by  it  overruled. 


Mills  County  v.  Brown  County. 
No.  7335. 

1.  Act  Creating  Mills  County.— The  act  creating  Mills  County  prescribed 
that  it  "  pay  its  pro  rata  of  the  liabilities  of  the  four  counties  from  which  territory 
is  taken  to  constitute  it,  in  proportion  to  the  territor>'  taken  and  the  territory  re- 
maining in  the  old  county.''  One-fourth  of  the  territory  of  6rown  Count}-  was 
included  within  the  limits  of  the  new  county.  In  suit  by  Brown  C'ounty  against 
Mills  County  for  the  pro  rata  of  indebtedness  paitl  by  Brown  County,  it  is  hekf^ 
that  said  act  measures  the  liability  by  the  territory  taken,  and  not  by  its  value. 

2.  Same— Measure  of  Liability  not  Constitutional.— The  spirit  of 
the  Constitution  requires  that  the  t^ixable  value  of  the  property  in  the  territory 
taken  oft*,  in  its  relation  to  the  taxable  value  of  the  property  in  the  territory  left 
in  the  parent  county,  must  be  the  criterion  by  which  the  indebtedness  between  the 
two  counties  should  be  apportioned. 

3.  Same— Constitutional  Provisions.— Article  11,  section  1,  of  the  Con- 
stitution, provides,  that  **  when  any  part  of  a  c*ounty  is  stricken  oflT  and  attached 
to  or  created  into  another  county,  the  part  stricken  off  shall  be  holden  for  and 
obli^^ed  to  pay  its  pro|K>rtion  of  all  liabilities  then  existing  of  the  county  from 
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which  it  was  taken,  in  such  manner  as  may  be  prescribed  by  law."  This  must  be 
construed  in  subordination  to  article  8,  section  1 ,  requiring?  uniformity  and  equality 
In  taxation,  and  the  le^slation  must  conform  to  that  article.  The  provision,  there- 
fore, in  the  act  creating  MiDs  County,  fixing  its  liability  according  to  the  amount 
of  territory,  ignoring  the  taxable  value  of  the  property  therein,  imi>oses  an  unequal 
burden  ui>ou  the  citizens  of  such  district,  and  is  unconstitutional. 

4.  Case  in  Judgment.— Brown  County  sueil  Mills  County  for  one-fourth 
of  the  hulebtedness  of  Brown  at  the  time  Mills  County  was  created,  paid  since  it 
was  created.  The  act  creating  Mills  County  cut  off  one-fourth  of  the  territory-  of 
Brown  County,  and  provided  that  the  liability  of  the  new  county  would  be  upon 
the  proportion  of  the  territory  talcen  with  that  remaining  in  the  county  from  which 
taken.  Suit  was  brought  under  the  statute  by  Brown  County,  and  recovery  liad. 
On  appeal,  heldj  that  the  basis  of  liability  was  unconstitutional,  and  the  suit  being^ 
under  it  should  be  dismissed. 

Appeal  from  Mills.     Tried  below  before  Hon.  W.  A.  Blackburn. 

J.  R.  OowleSj  U.  Burnes,  and  Oeorye  Whitakevy  for  appellant. — 1.  Tax- 
ation in  this  State,  under  section  1,  article  S,  of  the  present  Constitution, 
must  be  equal  and  uniform.  *'All  property  in  this  State,  whether  owned 
by  natural  persons  or  corporations,  other  than  municipal,  shall  be  taxed 
in  proportion  to  its  value,  which  shall  be  ascertained  as  may  be  provided 
by  law."     Const.,  art.  8,  sec.  1. 

2.  Unless  the  laws  of  this  State  provide  the  mode  and  authorize  the 
levy  and  collection  of  taxes  for  the  purpose  of  discharging  a  demand  of 
the  character  involved  in  this  case,  the  District  Court  has  no  authority 
to  direct  such  levy  and  collection.  Const.,  art.  8,  sec.  1;  Rev.  Stats.,, 
art.  1515;  Trinity  County  v.  Polk  County,  58  Texas,  321;  Myer's  Fed. 
Dec.,  vol.  6,  155,  (par.  366),  628,  (par.  1553);  Liabilities  of  Counties, 
4  Am.  and  Eng.  Encyc.  of  Law,  359,  sec.  4;  9  Eng.  Corp.  Cases,  1. 

3.  The  liability  of  Mills  County,  or  that  part  of  Mills  County  which 
was  taken  from  Brown  County,  for  a  part  of  the  debt  of  Brown  County, 
if  any  such  liability  exists,  should  have  been  measured  by  the  taxable 
values  taken,  and  not  by  the  amount  of  territory  taken;  Const.,  art  9^ 
sec.  1,  art.  8,  sec.  1. 

Thomas  Maples  and  R.  P.  Cbmier,  for  appellee. —  1.  The  territory 
taken  from  Brown  County  in  the  creation  of  Mills  County  is  for  the  pur- 
poses of  taxation  as  separate  and  distinct  as  if  it  had  never  formed  a  part 
of  Brown  County,  and  appellant  under  its  proposition  presents  no  issue 
of  fact  or  law.  Const.,  art.  9,  sec.  1;  Laws  20th  Leg.,  25;  Morgan  v. 
Beloit,  10  Myer's  Fed.  Dec,  858,  sec.  2176;  County  Judge  of  Shelby 
County  V.  Shelby  Railway,  5  Bush  (Ky.),  225;  City  of  Lexington  v. 
McQuillan's  Heirs,  9  Dana,  513. 

2.  The  act  of  the  Legislature  creating  Mills  County  fixes  the  standard 
by  which  to  measure  its  liability  to  the  counties  from  which  territory  was 
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taken  to  constitute  it.  Rev.  Stats.,  arts.  1514  (sec.  8),  1515;  Laws  of 
20th  Leg.,  p.  25,  sec.  2;  Chickasaw  County  v.  Clay  County,  8  Am.  and 
Eng.  Corp.  Cases,  16;  Custer  County  v.  Yellowstone  County,  11  Am. 
and  Eng.  Corp.  Cases,  1. 

3.  The  power  of  the  Legislature  to  fix  the  liability  of  Mills  County  to 
the  old  counties  was  absolute,  and  the  standard  by  which  to  measure  it. 
Const,  art.  9,  sec.  1;  Laws  20th  Leg.,  p.  25;  Bass  v.  Fontleroy,  11 
Texas,  706;  Fort  Worth  v.  Davis,  57  Texas,  235;  Norris  v.  Waco,,  57 
Texas,  641;  Austin  v.  Railway,  45  Texas,  234;  Commissionei*s  of  Lara- 
mie County  V.  Commissionere  of  Albany  County,  10  Myer's  Fed.  Dec, 
sees.  2179,  2180,  2184-2187,  2176;  Cool.  Const.  Lim.,  4  ed.,  68,  208, 
210,  213,  221. 

4.  The  classification  and  arrangement  of  the  provisions  of  an  act  form 
no  part  of  its  title,  and  all  provisions  that  are  connected  with  and  come 
fairly  within  the  object  expressed  in  its  title  are  not  obnoxious  to  the 
constitutional  provision  requiring  the  subject  of  the  act  to  be  expressed 
in  its  title.  Robinson  v.  The  State,  15  Texas,  311;  Battle  v.  Howard, 
13  Texas,  347;  Murphey  v.  Menard,  11  Texas,  673;  Austin  v.  Railway, 
45  Texas,  268;  San  Antonio  v.  Gould,  34  Texas,  51;  Cool.  Const.  Lim., 
4  ed.,  175. 

5.  There  is  no  constitutional  inhibition  preventing  the  Legislature  from 
holding  other  poi*tions  of  Mills  County  jointly  liable  with  the  part  taken 
from  appellee  for  the  pro  rata  of  the  indebtedness  of  appellee,  due  from 
the  part  so  taken.  Laws  20th  Leg.,  p.  25;  Rev.  Stats.,  art.  658;  Navi- 
gation Co.  V.  Galveston  County,  45  Texas,  284;  Austin  v.  Railways  45 
Texas,  234;  Fort  Worth  v.  Davis,  57  Texas,  235;  Norris  v'.  Waco, '57 
Texas,  641;  10  Myer's  Fed.  Dec.,  sees.  2176,  2179,  2180,  2184-2188, 
2206;  Commissioner  of  Custer  County  v.  Commissioners  of  Yellowstone 
County,  11  Am.  and  Eng.  Corp.  Cases,  16;  Cool.  Const.  Lim.,  4  ed., 
210,  221,  223. 

TARLTON,  Judge,  Section  B, — As  a  basis  for  the  presentation  of  the 
questions  involved  in  this  suit,  the  following  statement  of  its  nature  is 
admitted  by  the  parties  to  be  correct:  By  an  act  of  the  Legislature,  ap- 
proved March  15,  1887,  Mills  County  was  created  out  of  territory  taken 
from  the  counties  of  Lampasas,  Hamilton,  Brown,  and  Comanche. 

Section  2  of  the  act  provides,  that  the  "new  county  shall  defray  all 
expenses  incurred  in  perfecting  its  organization,  and  shall  also  pay  its  pro 
rata  of  the  liabilities  of  the  four  several  counties  from  which  territory  is 
taken  to  constitute  it,  in  proportion  to  the  territory  taken  and  the  terri- 
tory remaining  to  the  old  county.*' 

One-fourth  of  the  territory  of  Mills  County,  the  appellant,  was  taken 
from  Brown  County,  the  appellee. 

Under  the  foregoing  act  the  new  county  was  organized  September  12, 
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1887.  Brown  County  was  at  that  date  indebted  in  the  sum  of  $60,000 
for  certain  expenditures  previously  incurred  in  the  erection  of  public  im- 
provements, which  remained  exclusively  within  the  limits  of  Brown  after 
the  creation  of  Mills  County.  When  this  suit  was  instituted,  March  4, 
1889,  Brown  County  had  paid  $16,000  of  this  indebtedness. 

In  this  action  appellee  sued  to  recover  one-fourth  of  this  indebtedness, 
claiming  that  it  was  entitled  to  recover  a  sum  bearing  the  same  propor- 
tion to  the  entire  indebtedness  as  the  excised  territory  bears  to  the  en- 
tire territory  of  Brown  County  before  the  territory  of  Mills  County  was 
cut  oflf. 

The  court  trying  the  case  without  a  jury  rendered  judgment  in  favor 
of  appellee  for  one- fourth  of  the  indebtedness  which  had  been  paid  by 
Brown  County,  and  directed  that  the  amount  adjudged  be  paid  out  of 
the  taxes  to  be  collected  out  of  a  levy  on  all  property  subject  to  State  tax 
in  that  portion  of  Mills  County  taken  from  Brown  County.  It  further 
ordered,  that  the  '^  defendant  and  its  County  Commissioners  Court  shall 
at  the  first  term  of  levying  taxes  for  county  purposes  thereafter  also  levy 
upon  all  property  subject  to  State  tax  in  said  ten-itory,  such  tax,  not  to 
exceed  the  amount  fixed  by  law,  as  will  be  sufficient  to  pay  off  and  dis- 
charge the  judgment;  and  if  the  proceeds  and  collections  are  not  sufficieDt 
to  satisfy  the  judgment,  then  the  same  proceeding  is  to  be  kept  up  an- 
nually until  the  judgment  is  satisfied.'*  The  judgment  further  estab- 
lished the  liability  of  appellant  to  appellee  **  for  one-fourth  of  any  amount 
of  said  indebtedness  yet  unpaid,  which  may  be  hereafter  paid  by  ap- 
pellee." 

Appellant  complains  of  this  judgment,  and  insists,  in  effect,  that  if 
plaintiff  was  entitled  to  any  relief,  that  relief  should  have  been  granted 
upon  the  basis  of  the  relative  taxable  value  of  that  portion  of  Mills 
County  taken  from  Brown,  and  of  the  territory  remaining  with  Brown; 
that  to  fix  the  liability  of  Mills  County  by  the  standard  of  territorial  area 
involves  a  violation  of  section  1^  article  8,  of  the  State  Constitution,  re- 
quiring that  taxation  must  be  ^^  equal  and  uniform." 

In  our  opinion,  the  plain  verbiage  of  section  2  of  the  act  creating  Mills 
County,  already  quoted,  measures  the  liability  of  the  latter  by  the  stand- 
ard of  territorial  area,  not  by  that  of  the  taxable  value  of  the  property  in 
that  territory.  The  language  requiring  payment  * '  in  proportion  to  the 
territory  taken  and  the  territory  remaining  to  the  old  county"  refers  to 
the  amount  of  that  territory,  not  to  the  taxable  value  of  the  property 
therein  situated.  In  our  opinion  the  spirit  of  the  Constitution  requires 
that  the  taxable  value  of  the  property  in  the  territory  taken  off,  in  its  re- 
lation to  the  taxable  value  of  the  property  in  the  territory  left  in  the  parent 
county,  must  be  the  criterion  by  which  the  indebtedness  of  and  between 
the  two  counties  should  l)e  apportioned.     If,  therefore,  the  act  itself  in 
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the  section  referred  to  violates  the  Constitution,  the  judgment,  in  accord- 
ance with  this  section,  should  be  set  aside. 

Article  9,  section  1,  of  our  Constitution,  on  the  subject  of  the  "  creation 
and  organization  of  counties,"  prescribes,  that  ''when  any  pai't  of  a 
county  is  stricken  off  and  attached  to  or  created  into  another  county,  the 
part  stricken  off  shall  be  holden  for  and  obliged  to  pay  its  proportion  of 
all  the  liabilities  then  existing  of  the  county  from  which  it  was  taken,  in 
such  manner  as  may  be  prescribed  by  law.'*  This  provision  must  be  con- 
strued in  subordination  to  article  8,  section  1,  requiring  uniformity  and 
equality  in  taxation;  and  the  legislation  contemplated  must  conform  to 
that  article.  The  provision  of  the  act  creating  Mills  County,  fixing  its 
liability  according*  to  the  amount  of  territory,  ignoring  the  taxable  value 
of  the  property  therein,  imposed  a  different  burden  for  the  same  purpose 
upon  the  citizen  within  that  territory  than  he  would  have  had  to  bear  if 
there  had  been  no  severance  of  the  county.  The  provision  in  question  is, 
therefore,  unconstitutional  and  void. 

The  duty  is  devolved  upon  the  Legislature  to  provide  for  the  appor- 
tionment of  the  indebtedness  between  the  old  and  new  county,  and  for 
the  payment  and  enforcement  thereof,  but  this  duty  must  not  be  discharged 
in  an  arbitrary  way.  Regaid  must  be  had  to  the  rule  requiring  the  taxa- 
tion to  be  "  equal  and  uniform."  The  propriety  of  general  legislation  on 
this  subject  is  suggested.  As  the  appellee's  action  is  founded  upon  an  un- 
constitutional provision,  the  judgment  of  the  lower  court  should  be  re- 
versed and  the  cause  dismissed. 

Eeversed  and  dismissed. 

Adopted  June  21,  1892. 

Motion  for  rehearing  was  transferred  to  Court  of  Civil  Appeals,  Third 
District,  and  it  was  refused. 


M.  A.  Graham  et  al.  v.  J.  L.  Dewees  et  al. 
No.  7427. 

1.  Surveys— Actual  Survey  Controls  Course  and  Distance.— The 
priceiple  is  well  fixed,  that  course  and  distance  must  yield  to  the  demands  of  an 
actual  survey,  when  the  evidence  establishes  the  fact  of  such  a  survey. 

2.  Calls  in  Survey.— A  call  for  a  stake  and  mound  in  one  survey  considered 
identical  with  a  stone  mound  in  another  later  survey  made  by  same  surveyor,  the 
two  surveys  bein^  mapped  as  adjoining  by  the  surveyor. 

8.  Fact  Case.— See  facts  held  sufficient  to  establish  an  actual  survey  identi- 
fying the  facts  of  actual  surveys,  and  that  two  surveys  had  a  common  line. 

Appeal  from  Haskell.     Tried  below  before  Hon.  J.  V.  Cockrell. 
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L.  W.  Campbell,  for  appellants. — 1.  When  surveys  were  made  about 
the  same  time  by  the  same  surveyor,  and  calling  for  each  other  as  being 
contiguous  and  abutting  surveys,  and  so  stated  in  the  official  field  notes 
returned  to  the  General  Land  Office,  evidence  of  a  small  excess  in  long 
lines,  and  slight  variations  of  the  course,  is  no  proof  of  a  vacancy  between 
such  surveys.     Freeman  v.  Mahoney,  57  Texas,  621. 

2.  He  who  at  this  late  day,  when  lands  have  become  valuable  and 
those  who  originally  surveyed  them  have  passed  away,  makes  a  location 
between  grants  which  surveyors,  who  originally  surveyed  them  more  than 
thirty  years  ago,  under  their  official  oaths  declared  to  be  contiguous, 
should  come  prepared  with  evidence  ^hich  will  clearly  show  that  such 
declarations  were  made  in  mistake;  and  such  evidence  must  be  something 
more  than  that  the  grants  will  be  in  excess  of  the  area  called  for  to  make 
such  declarations  good. 

A.  C  Foster  and  Oockrell  &  Oockrell,  for  appellees.  —  1.  If  the  west 
lines  of  the  Scott,  Ramos,  and  Campbell  surveys  were  not  actually  run  on 
the  ground  and  established  by  calls  for  natural  or  artificial  objects,  the 
junior  surveys  put  in  to  the  west  and  calling  for  such  unmarked  west 
lines,  the  east  line  of  the  junior  surveys  being  established,  will  not  draw 
said  older  surveys  to  the  established  east  line  of  the  junior  surveys,  if  to 
do  so  course  and  distance  in  the  calls  of  such  older  survey's  are  over- 
ridden. 

2.  When  a  marked  line  is  called  for  in  a  gmnt,  it  is  Only  when  the  line 
can  be  identified  on  the  ground  as  the  one  made  by  the  surveyor  that  it 
will  control  a  call  for  course  and  distance.  Duff  v.  Moore,  68  Texas,  271*, 
Fagan  v.  Stoner,  67  Texas,  286;  Robinson  v.  Doss,  53  Texas,  496. 

3.  The  burden  was  on  plaintiffs  to  show  that  the  land  in  controversy 
was  certainly  embraced  within  their  boundaries.  It  is  the  duty  of  plaint- 
iff to  show  and  establish  his  corners,  and  that  construction  is  to  prevail 
which  is  most  against  a  party  claiming  under  an  uncertain  survey;  and 
coui-se  and  distance  ought  to  prevail  in  the  determination  of  the  correct 
position  of  a  line,  in  the  absence  of  other  evidence  tending  to  establish 
with  reasonable  ceiiiainty  a  different  result.  Schaeffer  v.  Berry,  62  Texas, 
705;  Duff  V.Moore,  68 Texas,  270;  Freeman  v. Mahoney,  57  Texas,  625. 

TARLTON,  Judge,  Section  B, — Plaintiffs,  appellants  in  this  court,  were 
the  owners  of  the  James  Scott  league  and  labor  in  Haskell  County.  As 
such  they  sued  defendants,  appellees,  to  recover  the  land  here  in  con- 
troversy, consisting  of  160  acres.  Appellants  claim  that  this  land  is  out 
of  the  western  portion  of  the  James  Scott  survey;  appellees  claim  that 
it  is  a  vacant  strip  lying  between  the  west  end  of  the  Scott  survey  and 
sections  35  and  36,  Houston  &  Texas  Central  Railway  Company's  land. 
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The  annexed  diagram,  describing  the  litigated  tract  by  the  word  "con- 
troversy,*' presents  with  substantial  accuracy  the  location  of  said  tract, 
and  of  contiguous  and  surrounding  surveys. 


Sec.  86 
H.  A  T.  C. 
B.  R.  Co. 

r 
1 

James  Scott. 

108 

Bhepperd. 

Sec.  S5 
H.  A  T.  C. 
R.  B.  Co. 

1 
c 

140 
Peter  AUen. 

> 

Centre. 

Isldio  Bunot. 

109 

65 
LeaperWUlooghby. 

SI 

20 
State. 

^ 

HIU  0.  OampbeU. 

110 

64 
Jno.  N.  Qftiner. 

19 

CM  R.B. 

H.  A  T.  C. 

B.B. 

17 
H.AT.O.B.B. 

Tlios.  Dye  Owing. 

111 

86 

16 
State. 

Ssra  Bead. 

From  a  judgment  rendered  by  the  court,  without  a  jury,  in  favor  of 
the  defendants,  the  plaintiffs  appeal,  and  by  their  several  assignments 
present  the  sole  question,  Does  the  evidence  show  that  the  land  in  con- 
troversy is  a  part  of  the  Scott  survey?  If  so,  the  judgment  should  by 
this  court  be  reversed  and  rendered  for  the  appellants. 

William  Armstrong,  a  surveyor,  surveyed  the  Scott,  Ramos,  Campbell, 
and  Allen  surveys.  The  first  three  named  were  surveyed  by  him  in  Au- 
gust, 1855;  the  last  in  July,  1856.  The  Campbell  was  surveyed  August 
9,  the  Ramos  August  10,  and  the  Scott  subsequently.  No  question  is 
made  with  reference  to  the  locality  of  the  eastern  boundary  and  corners 
of  the  Scott,  Ramos,  and  Campbell,  nor  of  the  locality  of  the  Allen.  The 
north  and  south  lines  of  the  Scott  and  Ramos  (league  and  labor  surveys) 
are,  according  to  the  field  notes,  7116  varas  long.  Those  of  the  Camp- 
bell survey  (a  league  survey)  are,  according  to  the  field  notes,  6842  varas 
long.  It  is  contended  by  the  appellants  that  there  is  an  excess  in  the 
north  and  south  lines  of  the  Scott  and  Ramos  surveys  of  260  varas;  that 
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the  distance  called  for  in  the  field  notes  must  yield,  and  these  lines  must 
be  extended  in  answer  to  the  demands  of  a  survey  which  the  evidence 
clearly  shows  to  have  been  made  upon  the  ground.  It  is  claimed  by  the 
appellees  that  the  evidence  in  no  wise  justifies  the  extension  of  these  lines. 

As  already  Indicated,  the  east  line  of  the  Scott,  Ramos,  and  Campbell 
surveys  is  a  continuous  line,  thoroughly  identified.  From  this  east  line, 
and  from  the  northeast  corner  of  the  Ramos,  the  south  line  of  the  Scott 
courses  (according  to  its  field  notes)  west  7116  varas  for  its  southwest 
comer  to  the  northwest  comer  of  the  Ramos,  calliivg  for  two  mesquite  trees 
to  establish  its  southwest  corner.  The  Ramos,  for  its  south  line,  calls  to 
run  from  a  well  defined  point  of  the  east  line  mentioned,  thence  west 
7116  varas  to  a  stake  and  mound  in  the  prairie.  The  Campbell,  for  its 
noi*th  line,  calls  to  run  from  a  point  on  said  east  line,  thence  west  6842 
varas  to  a  stake  for  its  northwest  comer. 

The  Peter  Allen  (surveyed  less  than  a  year  after  the  above  mentioned 
tracts)  calls  to  begin  at  the  **  northwest  corner  of  the  H.  O.  Campbell, 
a  stone  mounds  and  for  two  mesquite  trees;  thence  north  with  the  wesf 
line  of  the  Ramos  survey,  3654  varas  to  the  northwest  comer  of  the 
Ramos,  a  stake  and  mound  in  the  prairie.  The  railway  surveys,  35  and 
36,  made  in  1867,  recognize  the  northeast  corner  of  the  Allen  and  the 
northwest  corner  of  the  Ramos  as  the  same,  and  call  for  the  line  running 
thence  north  as  the  west  line  of  the  Scott.  Appellants  contend  that  the 
southwest  comer  of  the  Scott,  the  northwest  comer  of  the  Ramos,  and 
the  northeast  comer  of  the  Allen  are  identical.  If  this  be  true,  no  va- 
cancy can  exist  between  the  east  line  of  the  railway  sections,  35  and  36, 
and  the  Scott,  because  this  east  line  courses  north  from  the  northeast  cor- 
ner of  the  Allen,  fixed  beyond  dispute. 

The  evidence  of  the  surveyoi*s,  witnesses,  shows  that  the  theory  of  the 
appellants  involves  an  excess  of  260  varas  in  the  length  of  lines  described 
in  the  field  notes  7116  varas  long,  and  a  variation  in  the  course  at  the 
-  western  terminus  of  these  lines  of  75  varas  south.  Are  the  evidences  of 
an  actual  survey  made  upon  the  ground  by  Armstrong,  in  surveying  the 
Ramos  and  the  Scott,  such  as  to  require  that  this  difl'erence  in  the  course 
and  distance  shall  yield  ? 

Armstrong  tells  us  in  the  field  notes  returned  by  him  for  the  Ramos, 
that  at  its  southwest  comer  a  stake  and  moundwere  placed.  In  less  than 
a  year  thereafter,  he  also  tells  us,  in  surveying  the  Peter  Allen,  that  he 
establishes  its  southeast  corner  at  a  stone  mound,  whence  he  courses  north 
with  the  tvest  line  of  the  Ramos  for  the  east  line  of  the  Allen.  A  stone 
mound  is  actually  found,  which  unquestionably  fixes  the  southeast  comer 
and  the  east  line  of  the  Allen,  and  recognized  necessarily  as  the  stone 
mound  referred  to  by  the  surveyor  in  1856.  Taking  into  consideration 
the  fact  that  Armstrong  in  1856  called  for  the  west  line  of  the  Ramos  as 
coincident  wit^  the  east  line  of  the  Allen,  coursing  north  from  this  stone 
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mound,  we  are  not  permitted  to  reasonably  doubt  that  this  stone  mound 
is  the  mound  referred  to  by  him  in  1855  in  describing  the  southwest  cor- 
ner of  the  Ramos.  Thus  the  southwest  comer  of  the  Scott  is,  perforce 
of  the  evidence  of  an  actual  survey,  identified  with  the  northwest  cor- 
ner of  the  Ramos,  the  northeast  comer  of  the  Allen,  and  the  southeast 
comer  of  the  railway  section  number  35.  The  principle,  too  well  fixed 
to  require  the  citation  of  authority,  requiring  that  course  and  distance 
must  yield  to  the  demand  of  an  actual  survey  when  the  evidence  estab- 
lishes the  fact  of  such  a  survey,  is  applicable  here. 

Appellees  contend  with  much  emphasis  (and  the  court  below  evidently 
sustained  their  contention),  that  the  <»U  for  this  stone  m6und  by  Arm- 
strong in  1856  was  a  manifest  mistake,  because  in  the  field  notes  of  the 
Peter  Allen,  then  surveyed,  he  calls  for  "a  stone  mound**  as  at  the 
*'  northwest  corner  of  the  H.  0.  Campbell  survey^'*  which  could  not  be  cor- 
rect, because  the  field  notes  of  the  Campbell  (a  league  survey)  call  for  a 
distance  of  6842  varas,  and  for  a  stake  (not  a  mound  or  a  stone  mound) 
as  its  northwest  corner.  It  is  insisted  by  appellees  that  from  the  fact  that 
the  stone  mound  fixing  the  southeast  comer  of  the  Allen  is  534  varas  fur- 
ther west  than  the  northwest  comer  of  the  Campbell,  it  is  impossible  to 
reconcile  this  difference  with  the  accuracy  of  the  surveyor's  report.  It 
may  be  conceded  that  the  surveyor  was  mistaken  in  calling  for  a  stone 
mound  as  ^'^  at  the  northwest  corner  of  the  Campbell^**  but  the  evidence  al- 
ready adverted  to  will  not,  in  our  opinion,  allow  us  to  conclude  that  he 
was  mistaken  in  the  material  statement  that  he  fixed  the  southeast  corner 
of  the  Allen  with  reference  to  a  stone  mound,  whence  he  ran  its  east  line 
with  the  west  line  of  the  Ramos.  We  think  that  the  evidence  requires  us 
to  conclude  that  the  stone  mound  in  question  was  the  mound  referred  to 
in  the  field  notes  of  the  Ramos  as  at  its  southwest  corner. 

The  surveyor  who  made  these  surveys  calls  for  them  as  contiguous;  he 
tells  us  by  means  of  his  field  notes,  preserved  in  the  J^nd  Office,  that  he 
actually  surveyed  them  on  the  ground.  Evidences  of  such  survey  are 
yet  found,  and  reasonably  indicate  an  excess,  at  that  date  considered  tri- 
fiing,  in  the  distance  of  the  lines,  and  a  slight  variance  in  the  course  de- 
scribed in  the  field  notes.  These  considerations  are  not  sufl3cient  to  jus- 
tify us  in  ignoring  his  statements  as  to  the  artificial  objects,  the  stone 
mound  in  the  case,  by  which  the  footsteps  were  to  be  traced  and  reasona- 
bly identified.  Nor  are  we  permitted  to  ignore  his  statements  because  of 
the  purely  negative  facts  that  after  the  lapse  of  more  than  tliirty  years 
cerUlin  trees,  such  as  the  mesquite  trees  called  for  at  the  southwest  cor- 
ner of  the  Scott  survey,  can  not  be  found,  and  that  marked  lines  do  not 
now  exist.  The  trivial  discrepancy  of  260  varas  in  the  length  of  a  line 
7116  varas  long,  and  the  slight  difference  of  75  varas  in  the  course,  should 
not  be  permitted  to  overcome  the  conclusion,  which  we  can  not  avoid 
after  close  scrutiny  of  the  evidence,  that  the  Scott,  the  Ramos,  the  Allen, 
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and  the  railway  surveys  are  contiguous,  and  that  no  vacancy  in  fact  ex- 
ists between  the  Scott  and  railway  surveys  west  of  it.  Freeman  y.  Ma- 
honey,  67  Texas,  622. 

We  think  that  the  judgment  should  be  reversed  and  rendered  for  tlie 
appellants. 

Sei/eraei  and  rewlerecL 

Delivered  June  21,  1892^ 
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TEXAS  SUPREME  COURT  REPORTS. 

AUSTIN.  1892-93. 


POB  THIB  PIK8T  TEBM  AFTER  THE  CONSTITUTIONAL  AMENDMENTS  BB 
OBQANIZINO  THE  SUPREME  COURT.     THE  TERM  BEGAN  FIRST 
MONDAY  IN  OCTOBER.  1892.  AND  ENDED  THE  LAST  SATUR- 
DAY IN  JUNE.  1808.     HELD  AT  CITY  OF  AUSTIN. 


JUDGES. 

Hon.  John  W.  Stayton,  Chief  Justice. 

Hon.  R.  R.  Gaines,    )   j^.^ociate  Justices. 
Hon.  J.  L.  Henry,      ) 

Judge  Henry  resigned  May  31, 1893.    Hon.  T.  J.  Brown  was  appointed  to 
the  vacancy,  and  qualified  June  9, 1893. 


Southern  Pacific  Company  v.  J.  Haas. 
No.i. 

1.  Writ  Refused  in  Absence  of  Motion  for  Behearingr.— The  appli- 
cation for  writ  of  error  must  sliow  that  the  applicant  has  made  a  motion  for  relieai^ 
ing  in  tlie  Court  of  Civil  Appeals,  presenting  distinctly  all  the  points  on  which  a 
writ  of  error  is  asked.  In  absence  of  such  showing,  the  application  will  be  dis- 
missed. 

2.  Orders  of  Court  Must  be  Taken  Notice  of.  — AU  litigants  must 
take  notice  of  the  rules  of  the  courts  in  which  they  are  litigating.  See  illustration. 

Application  fob  Writ  of  Error  to  Court  of  Civil  Appeals,  Third 
District,  in  a  case  on  appeal  from  the  District  Court  of  El  Paso  County. 

Davis  J  Beall  &  Kemp^  for  the  application. 

STAYTON,  Chief  Justice. — ^The  application  for  writ  of  error  in  this 
case  shows  that  no  motion  for  rehearing  was  made  in  the  Court  of  Civil 
Appeals,  and  it  further  shows  that  the  writ  is  sought  for  the  purpose  of 
having  a  decision  by  this  court  of  a  question  presented  in  that,  which  is 
in  no  manner  discussed  or  considered  in  the  opinion  of  that  court,  al- 
though presented  by  assignments  of  error. 

The  rules  adopted  by  this  court  in  relation  to  applications  for  writs  of 
Vol.  LXXXV.  Sup.— 26  [  401  ] 
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error  provide,  that  **  the  petition,  in  addition  to  the  requisites  prescribed 
by  statute,  shall  show  that  the  applicant  has  made  a  motion  for  rehearing 
in  the  Court  of  Civil  Appeals,  presenting  distinctly  all  the  points  on 
which  a  writ  of  error  is  asked,  and  that  the  motion  has  been  overruled." 

The  purposes  of  this  rule  are,  to  require  parties  to  use  all  diligence  to 
have  errors  into  which  a  Court  of  Civil  Appeals  may  have  fallen  corrected 
in  that  court,  to  present  sharply  to  this  court  the  very  question  upon  which 
it  is  claimed  that  court  erred,  and  to  avoid  unnecessary  delay  in  the  final 
disposition  of  causes,  which  must  result  if  a  writ  of  error  be  granted  by 
this  court  on  account  of  a  matter  which  the  Court  of  Civil  Appeals  would 
presumably  have  promptly  corrected,  if  erroneous,  had  it  been  called  to 
its  attention  by  proper  motion.  • 

That  the  Supreme  Court  gi*anted  a  rehearing  in  this  case,  while  it  had 
jurisdiction  to  do  so,  for  the  very  purpose  of  passing  on  the  questions 
not  passed  on  by  the  Commissioners  of  Appeals,  but  now  sought  to  have 
adjudicated,  furnishes  no  reason  why  the  applicant  did  not  take  steps  re- 
quired by  the  rules  to  have  them  directly  passed  upon  by  the  Court  of 
Civil  Appeals.  On  the  contrary,  the  failure  in  this  respect,  under  the 
circumstances,  makes  the  want  of  proper  diligence  the  more  apparent  and 
inexcusable. 

All  litigants  must  take  notice  of  the  rules  of  courts  in  which  they  have 
business. 

Because  no  motion  for  rehearing  presenting  the  questions  on  which 
error  is  now  asserted  was  filed  in  the  Court  of  Civil  Appeals,  this  appli- 
cation for  writ  of  error  must  be  dismissed. 

It  is  sc  ordered. 


Application  dismissed. 


Delivered  December  15,  1892. 


J.  P.  Smith  et  al.  v.  J.  W.  Wilson  et  ai^ 

No.  4. 

Writ  of  Error  Refused  where  Judfirment  Re  versed.— The  law  repi- 
lating  writs  of  error  permits  the  issuance  of  the  writ  by  the  Supreme  Court  "when 
the  judgment  of  the  Court  of  Civil  Appeals  reversing  a  judgment  practically  set- 
tles the  case,  and  the  fact  is  shown  in  the  petition  for  writ  of  error/'  Act  April 
13,  1892.  This  rule  does  not  authorize  the  writ  where  the  action  of  the  Court  of 
Civil  Appeals  was  upon  the  giving  and  the  refusing  of  instructions,  or  on  the  ex- 
clusion of  testimony,  where  it  appears  that  the  facts  upon  which  the  charges  were 
based  were  controverted,  or  when  the  evidence  rejected  was  corroborative,  and  not 
likely  to  control  the  disposition  of  the  case  upon  another  trial. 

Application  for  writ  of  Error  to  Court  of  Civil  Appeals,  Second  Dis- 
trict, in  a  case  on  appeal  from  the  District  Court  of  Tarrant  County. 
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The  nature  and  contents  of  the  application  are  shown  in  the  opinion. 

Potter,  Potter  &  Giddmgs,  for  the  application. 

STAYTON,  Chief  Justice. — ^The  judgment  of  the  District  Court  in 
favor  of  Wilson  and  others  was  reversed  and  the  cause  remanded  by  the 
Court  of  Civil  Appeals,  and  they  make  application  for  writ  of  error. 

Writs  of  error  on  judgments  reversing  and  remanding  a  cause  can  be 
granted  only  in  the  cases  in  which  this  is  permitted  by  the  statute. 

The  application  before  us  does  not  present  a  case,  under  the  law,  in 
which  such  a  writ  may  be  granted;  for  it  does  not  fall  within  either  of 
the  eight  cases  in  which  the  statute  permits  the  writ  to  issue.  Rev.  Stats. , 
art.  1011a,  as  amended  by  the  Act  of  April  13, 1892,  Gen.  Laws,  p.  20. 

It  may  have  been  thought  that  this  court  could  revise  the  judgment  of 
the  Court  of  Civil  Appeals  under  the  last  paragraph  of  the  statute  above 
referred  to,  which  permits  the  writ  to  issue,  in  a  proper  case,  ''  when  the 
judgment  of  the  Court  of  Civil  Appeals  reversing  a  judgment  practically 
settles  the  case,  and  this  fact  is  shown  in  the  petition  for  writ  of  error.'* 

The  judgment  of  reversal  is  not  shown  to  be  of  that  character.  The 
application  is  based  on  the  ruling  of  the  Court  of  Civil  Appeals  on  the 
giving  and  refusing  of  instructions,  and  on  the  exclusion  of  evidence. 

The  facts  on  which  the  charges  were  based  were  controverted,  and  the 
charges  not  of  that  character  to  control  the  case  in  view  of  the  complex 
issues  involved. 

The  evidence  rejected  was  simply  corroborative  of  other  evidence  ac- 
cessible, and  not  of  that  character  to  control  the  disposition  of  the  case 
necessarily  on  another  trial. 

The  purpose  of  the  law  in  denying  writs  of  error,  except  in  the  cases 
provided  for,  when  a  judgment  is  reversed  and  a  cause  remanded,  is  evi- 
dent, and  effect  must  be  given  to  it. 

If  after  the  case  has  been  afl3rmed  by  a  Court  of  Civil  Appeals  a  party 
be  dissatisfied,  he  then  can  be  heard  in  this  court  on  any  matter  which  in 
his  opinion  erroneously  led  to  that  result. 

Because  the  application  does  not  show  a  case  in  which  a  writ  of  error 
can  be  issued  to  bring  up  a  judgment  reversing  a  judgment  and  remand- 
ing a  cause,  it  will  be  dismissed. 

It  is  so  ordered. 

Application  dismissed. 

Delivered  December  16,  1892. 
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Sanger  Bros,  et  al.  v.  H.  M.  Henderson,  Trustee. 

No.  11. 

Insufficient  Grounds  for  Writ  of  Error.  — Where  the  Court  of  Civil 
Appeals  reverses  and  remands  a  jud^^ent  of  the  District  Court  on  ground  of  an 
improper  charge  by  the  trial  judge,  the  propriety  of  such  charge  depending  on  the 
state  of  the  evidence,  this  court,  on  application  for  writ  of  error,  can  not  assume 
that  there  will  or  will  not  be  evidence  on  another  trial  to  make  such  charge  im- 
proper. Such  action  by  the  Court  of  Civil  Appeals  can  not  be  said  to  practically 
settle  the  case. 

Application  for  Writ  of  Error  to  Court  of  CiTil  Appeals,  Third 
District,  in  a  case  on  appeal  from  the  District  Court  of  Tarrant  County. 

Appeal  was  prosecuted  from  a  judgment  rendered  on  a  verdict  against 
Sanger  Bros,  and  Martin  Brown  Company,  and  Northingtpn,  sheriff  of 
Taylor  County,  in  favor  of  H.  M.  Ilendei-son,  trustee,  etc.,  in  amount 
of  $15,146.22,  for  alleged  conversion  by  them  of  a  stock  of  merchandise 
conveyed  to  said  trustee  by  Donovan  <fe  Wylie,  to  secure  certain  credit- 
ors.  The  judgment  below  was  reversed  and  cause  remanded  by  the  Court 
of  Civil  Appeals. 

Application  was  made  for  writ  of  error.  The  detailed  history  of  the 
litigation  was  given,  and  it  was  stated  that  the  reason  given  in  the  opin- 
ion of  said  Court  of  Civil  Appeals  for  reversing  said  judgment  is  the  fol- 
lowing paragraph  of  the  general  charge  of  the  trial  court  to  the  jury,  viz.: 

"  If  you  find  that  Sanger  Bros,  and  the  Martin  Brown  Company  acted 
together,  and  so  acting,  the  Martin  Brown  Company  sued  out  or  caused 
to  be  sued  out  the  order  of  sale  under  which  the  goods  were  sold,  it  being 
understood  and  agreed  between  them  at  the  time  that  they  would  partici- 
pate in  and  together  share  the  benefit  of  such  sale,  and  after  the  sale  did 
in  fact  share  the  benefits  thereof,  and  that  thereby  the  value  of  said 
goods  was  wholly  lost  to  said  trustee  and  accepting  beneficiaries,  they 
would  be  liable.*' 

''Said  Court  of  Appeals  held  said  charge  to  be  error,  because  there 
was  no  evidence  in  the  record  that  said  parties  had  acted  together  in  suing 
out  said  order  of  sale  and  in  having  the  goods  sold  thereunder.  In  its 
opinion  respecting  third  charge  the  Court  of  Civil  Appeals  say:  '  We 
are  of  opinion  that  the  court  below  erred  in  giving  the  charge  above 
(juoled,  because  we  find  no  evidence  in  the  record  that  appellants  sued 
out  or  caused  to  be  sued  out  the  order  of  sale  under  which  the  goods  were 
sold  in  pursuance  of  an  understanding  and  agreement  between  them  at 
the  time  that  they  would  participate  in  and  together  share  the  benefits  of 
such  sale;  and  for  this  reason  we  feel  constrained  to  reverse  the  judgment 
appealed  from.*  '*  danger  Bros,  and  Martin  Brown  Company  were  at- 
Uching  creditors,  and  each  had  sued  out  and  had  caused  an  attachment 
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to  be  levied  upon  the  goods  assigned  to  tlie  trustee.  The  goods  were  sold 
under  the  attachment  proceedings  instituted  by  Martin  Brown  Company, 
the  junior  levy,  and  out  of  the  proceeds  Sanger  Bros,  had  been  paid. 

Chas.  L  Evan8,  for  the  application. 

STAYTON,  Chief  Justice. — In  this  case  the  judgment  of  the  District 
Court  was  reversed  and  the  cause  remanded  on  account  of  a  charge  given. 

The  propriety  of  giving  the  charge  is  shown  to  have  depended  upon 
state  of  the  evidence,  and  we  can  not  assume  that  there  will  or  will  not 
be,  on  another  trial,  evidence  to  make  such  a  charge  improper. 

Neither  the  questions  litigated  nor  the  parties  authorize  the  granting  of 
a  writ  of  error  on  a  judgment  of  a  Court  of  Civil  Api)eals  reversing  and 
remanding  a  cause  for  another  trial;  nor  does  it  appear  that  the  judgment 
of  reversal  '*  practically  settles  the  case." 

Under  these  circumstances  the  application  for  writ  of  error  will  be  dis- 
missed. 

It  is  so  ordered. 

Application  dismissed. 

Delivered  January  12,  1893. 


Missouri,  Kansas  &  Texas  Railway  Company  v.  Trinity 

County  Lumber  Company. 

No.  23. 

1.  Writ  ol  Brror— Jurisdiction— Amount  Involved.— Under  Act  of 
April  13,  1892  (article  1011),  and  article  5  of  act  of  same  date  (pa^s  20,  26),  writ 
of  error  does  not  lie  to  the  Court  of  Civil  Appeals  in  a  case  for  debt,  where  the 
amount  in  controversy  was  within  the  constitutional  jurisdiction  of  the  County 
Court,  a1thou|2;^h  suit  was  brought  in  the  District  Court  having  jurisdiction  in  the 
county  in  such  cases. 

2.  Case  in  Judflrment.— Suit  by  railway  company  for  #283.03  against  the 
lumber  company  for  height,  brought  in  the  District  Court  of  Trinity  County  by 
virtue  of  a  statute  which  gives  to  that  court  in  that  county  the  jurisdiction  which 
is  conferred  by  the  Constitution  upon  the  County  Courts.  In  such  case  the  judg- 
ment of  the  Court  of  Civil  Appeals  in  reversing  the  judgment  of  the  trial  court 
and  reudering  final  judgment  for  the  full  amount  claimed,  was  final  and  conclu- 
sive, and  over  such  judgment  the  Supreme  Courti  has  no  control. 

3.  Validity  of  a  Statute. — A  suit  involving  the  construction  and  applica- 
tion of  a  statute  does  not  involve  the  validity  of  such  statute. 

4.  Construction  of  Act  of  Congrress— Jurisdiction.  — The  rule  in 
section  5,  subdivision  3,  of  the  '* Act  to  organize  the  Courts  of  Civil  Api^eals/'  etv, 
(Acts  of  1892,  page  26),  is  that  "  the  judgment  of  the  Courts  of  Civil  Appeals  shall 
be  conclusive  In  all  eases  upon  the  facts  of  the  case,  and  a  judgment  of  such  courts 
shall  be  conclusive  on  facts  and  law  in  the  followiiig  cases ;  nor  shall  a  writ  of  error 
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be  allowed  thereto  from  the  Supreme  Court,  to-wit:  (1)  Any  civil  ease  appealed 
from  a  County  Court  or  from  a  District  Court  when  under  the  Constitution  a 
County  Court  would  have  had  ori^nal  or  appellate  jurisdiction  to  try  it,  except," 
«tc.  This  controls  the  exception  in  article  lOlla  (Act  February  13, 1892,  pa^  20), 
in  the  ^aut  to  the  Supreme  Court  of  power  to  review  cases  where  the  jud^ent 
in  the  court  below  may  have  been  reversed  and  the  cause  remanded  by  a  Court  of 
Civil  Appeals,  which  involve  "  the  construction  of  *  *  ♦  an  act  of  Congress  " 
That  is,  a  Jud^pnent  of  a  Court  of  Civil  Appeals  is  final  as  to  such  case,  involviojc 
the  construction  of  an  act  of  Congress,  where  the  amount  involved  was  within 
the  Jurisdiction  of  the  County  Courts. 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals,  First 
District,  in  a  case  on  appeal  from  the  District  Court  of  Trinity  County. 

J.  P.  Stevenson^  and  Burnett  &  Oardner,  for  the  application. 

GAINES,  Associate  Justice. — We  are  of  the  opinion  that  this  court 
has  no  jurisdiction  of  this  application  and  that  it  should  be  dismissed. 

The  applicant,  the  Trinity  County  Lumber  Company,  was  the  appellee 
in  the  Court  of  Civil  Appeals.  The  suit  was  brought  by  the  appellant, 
the  Missouri,  Kansas  &  Texas  Railway  Company,  to  recover  of  appellee 
the  sum  of  1283.03,  the  amount  of  the  freight  claimed  to  be  due  for  the 
transportation  of  certain  narrow  gauge  railroad  cars  from  Lima,  Ohio,  to 
a  station  on  the  appellant's  line  in  Texas.  Appellant  claimed  that  it  was 
entitled  to  freight  for  the  carriage  at  the  rate  of  84  cents  per  100  pounds. 
The  bill  of  lading  stipulated  for  a  rate  of  53  cents  per  100  pounds,  but 
appellant  alleged,  that  it  was  procured  by  misrepresentation  and  fraud  on 
part  of  the  appellee's  agent,  in  this,  that  the  cars  were  represented  to  be 
Intended  for  use  upon  a  railroad  engaged  in  transporting  for  the  public, 
when  in  point  of  fact  they  were  designed  for  use  by  the  appellee  in  carry- 
ing logs  to  its  saw  mills.  The  rates  for  transportation  of  this  character 
between  the  ix)ints  named  were  fixed  by  the  Interstate  Commei-ce  Commis- 
sion, and  were  regulated  by  the  use  to  which  the  cars  were  to  be  applied. 
The  latter  was  the  rate  designated  when  the  cars  were  to  be  used  by  a 
public  carrier,  but  the  former  was  prescribed  when  they  were  intended  for 
a  private  railroad.  The  appellee  tendered  the  freight  due  according  to 
the  lower  rate,  and  pleaded  its  tender.  The  trial  court  gave  judgment 
against  the  appellee  for  the  amount  tendered,  and  against  the  appellant 
for  costs.  The  Court  of  Civil  Appeals  reversed  the  judgment,  and  ren- 
dered judgment  for  the  appellant  for  the  full  amount  claimed  by  it. 

Article  1011  of  the  Act  of  April  13,  1892,  which  amends  certain  arti- 
cles of  the  Revised  Statutes,  and  prescribes  the  jurisdiction  and  practice 
of  the  Supreme  Court  under  the  Constitution  as  recently  amended,  pro- 
vides, that  ''the  Supreme  Court  shall  have  appellate  Jurisdiction  coex- 
tensive with  the  limits  of  the  State,  which  shall  extend  to  questions  of 
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law  arising  in  all  civil  cases  of  which  the  Courts  of  Civil  Appeals  have  ap- 
pellate but  not  final  jurisdiction."     Laws  1892,  page  26. 

Section  5  of  the  act  of  the  same  date,  which  is  entitled  ''An  act  to 
organize  the  Courts  of  Civil  Appeals,  to  define  their  jurisdiction  and 
powers,  and  to  prescribe  the  mode  of  procedure  therein,"  contains,  among 
other  things,  the  following  provision:  "  The  judgment  of  the  Courts  of 
Civil  Appeals  shall  be  conclusive  in  all  cases  upon  the  facts  of  the  case, 
and  a  judgment  of  such  courts  shall  be  conclusive  on  facts  and  law  in 
the  following  cases,  nor  shall  a  writ  of  error  be  allowed  thereto  from  the 
Supreme  Court,  to- wit:  1 .  Any  civil  case  appealed  from  the  County  Court 
or  from  a  District  Court  when  under  the  Constitution  a  County  Court 
would  have  had  original  or  appellate  jurisdiction  to  try  it,  except  in 
probate  mattei*s,  and  in  cases  involving  the  revenue  laws  of  the  State  or 
the  validity  of  a  statute."     Laws  1892,  p.  26. 

The  present  case  was  brought  in  the  District  Court  of  Trinity  County 
by  virtue  of  a  statute  which  gives  to  that  court  in  that  county  the  juris- 
diction which  is  conferi'ed  by  the  Constitution  upon  the  County  Courts. 
Laws  1881,  p.  3. 

It  Is  a  case  which,  if  there  had  been  no  statutory  change,  the  County 
•Court  would  have  had  original  jurisdiction  to  try.  It  is  clear,  therefore, 
that  under  the  provisions  of  the  statutes  which  have  just  been  quoted,  the 
judgment  of  the  Court  of  Civil  Appeals  is  final  and  conclusive,  and  no 
writ  of  error  lies  to  it.  If  the  jurisdiction  of  this  court  over  this  case  is 
to  be  maintained,  it  must  be  by  virtue  of  some  other  provision,  which 
makes  an  exception  to  the  general  rule  thus  laid  down. 

Counsel  for  appellee  suggests  in  his  application  for  the  writ,  ''  that  the 
cause  involves  the  construction  of  the  Act  of  Congress  approved  Febru- 
ary 4,  1887,  entitled  'An  act  to  regulate  commerce,*  and  known  as  the 
'  Interstate  Commerce  Act,'  and  also  of  the  statute  of  the  State  of  Texas 
regulating  railroads."  From  this  we  infer  that  the  jurisdiction  is  claimed 
under  article  101  la  of  the  Act  of  April  13, 1892,  herein  before  mentioned, 
which  amended  certain  articles  in  the  Revised  Statutes  in  relation  to  the 
jurisdiction  and  practice  of  the  Supreme  Court.  The  article  cited  pro- 
vides, that  "All  causes  shall  be  carried  up  to  the  Supreme  Court  by  writs 
of  error  issuing  from  the  Supreme  Court  to  the  Courts  of  Civil  Appeals 
upon  final  judgment,  and  not  upon  judgments  reversing  and  remanding 
•causes,  except  in  the  following  cases,  to- wit: 

"1.  When  the  State  is  a  party,  or  when  the  railroad  commissioners  are 
parties. 

"  2.  Cases  which  involve  the  construction  and  application  of  the  Con- 
istitution  of  the  United  States  or  of  the  State  of  Texas,  or  of  an  act  of 
Congress. 

"  3.    Cases  which  involve  the  validity  of  a  statute  of  the  State. 

"  4.    Cases  involving  the  title  to  a  State  office. 
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'<  5.  Cases  in  which  a  Civil  Court  of  Appeals  overrules  its  own  deci- 
sions, or  the  decision  of  another  Court  of  Civil  Appeals,  or  of  the  Su- 
preme Court. 

*'  6.  Cases  in  which  the  judges  of  any  Court  of  Civil  Appeals  may 
disagree. 

**  7.  Cases  in  which  any  two  Courts  of  Civil  Appeals  may  hold  differ- 
ently on  the  same  question  of  law. 

"  8.  When  a  judgment  of  a  Court  of  Civil  Appeals  reversing  a  judg- 
ment practically  settles  the  case,  and  this  fact  is  shown  in  the  petition 
for  writ  of  error."     Laws  1892,  p.  20. 

It  would  seem  the  jurisdiction  is  claimed  under  the  second  and  possibly 
the  third  clause  of  exception  contained  in  this  article.  The  case  does  not 
involve  the  validity  of  a  statute,  but  only  its  construction  and  applica- 
tion, and  therefore  the  third  clause  does  not  bear  upon  the  question.  It 
may,  however,  Involve  the  construction  and  application  of  an  act  of  Con- 
gress. Does  that  fact  give  this  court  power  to  revise  tlie  judgment  ?  To 
hold  that  it  does  would,  in  our  opinion,  give  the  article  last  quoted  a 
scope  not  justified  by  the  purpose  of  its  incorporation  in  the  statute,  and 
a  construction  in  conflict  with  the  other  statutory  provisions  which  we 
have  quoted.  The  language  of  article  1011a  indicates  that  its  leading 
purpose  was  to  pi'escribe  the  procedure  by  which  the  jurisdiction  of  this 
court  was  to  be  called  into  exercise.  Incidentally  it  designates  the  judg- 
ments from  which  a  writ  of  error  was  to  be  allowed.  It  provides,  in  ef- 
fect, that  the  judgment  must  be  final  as  contradistinguished  from  inter- 
locutory judgments,  and  that  they  were  not  to  include  judgments  which 
remand  a  cause,  except  in  certain  specified  classes  of  cases.  This  does 
not  mean  that  a  writ  of  error  will  lie  to  any  final  judgment  of  the  charac- 
ter designated  by  the  article,  but  merely  that  in  order  to  authorize  the 
writ  the  judgment  must  be  final.  The  article  in  question  was  not  in- 
tended to  extend  the  jurisdiction  of  this  court  beyond  tlie  limits  pre- 
scribed in  the  preceding  article  (1011)  and  in  section  5  of  the  act  which 
defines  the  jurisdiction,  etc. ,  of  the  Courts  of  Civil  Appeals.  That  article 
and  that  section,  when  construed  in  connection  with  each  other,  make  it 
too  clear  to  admit  of  doubt,  that  it  was  the  well  considered  intent  of  the 
Legislature  to  make  the  judgments  of  the  Courts  of  Civil  Appeals  con- 
clusive in  all  cases  which  the  County  Courts  under  the  Constitution  had 
jurisdiction  to  try,  with  a  few  well  defined  exceptions.  These  provisions 
are  in  perfect  harmony  with  article  1011a  as  we  construe  it.  We  repeat, 
that  article  does  not  provide  that  a  writ  of  error  will  lie  to  every  final 
judgment  except  one  remanding  a  cause,  but  merely  that  such  writ  will 
not  lie  to  a  judgment  which  is  not  final.  The  exceptions  contained  in  it 
apply  only  to  judgments  remanding  eases,  and  were  intended  only  to 
designate  certain  classes  of  cases  in  which  writs  of  error  would  lie  to  judg- 
ments of  that  character.     The  language  employed  does  not  by  its  terms^ 
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except,  and  was  not  intended  to  except,  the  classes  of  cases  therein  desig- 
nated from  the  operation  of  other  provisions  of  the  statutes,  which  pre- 
scribe that  the  judgments  of  the  Courts  of  Civil  Appeals  shall  be  conclu- 
sive in  all  suits  over  which  the  County  Courts  have  or  might  under  the 
Constitution  have  original  jurisdiction. 

Since  we  are  of  opinion  that  we  have  no  jurisdiction  of  this  case,  the 
application  for  writ  of  error  is  dismissed. 


Delivered  February  16,  1898. 


Application  dismissed. 


J.  J.  HoPFifAN  V.  Cleburne  Building  and  Loan  Association  bt  al. 

No.  4. 

Fraudulent  Attempt  to  Acquire  Jurisdiction— Pleadinar.— Where 
the  petition  fileil  in  the  District  Court  alleges  an  amount  In  controversy  within 
the  Jurisdiction  of  the  court,  and  the  defendant  contends  that  the  real  amount  in 
controversy  is  less  than  such  jurisdiction,  and  that  it  has  been  fraudulently  allegecl 
at  such  greater  value  for  the  purpose  of  conferring  jurisdiction  of  the  case  upon 
such  court,  it  is  necessary  that  such  facts  be  pleaded  by  the  defendant,  and  that 
the  plea  be  filed  in  due  order  of  pleading;  that  is,  in  abatement. 

On  Certificate  under  section  35  of  Act  of  April  13,  1892,  organizing 
Courts  of  Civil  Appeals,  page  31.  From  Court  of  Civil  Appeals,  Second 
District,  in  a  case  on  appeal  from  District  Court  of  Johnson  County. 

The  opinion  gives  a  full  statement  of  the  facts  and  issues  submitted. 

HENRY,  Associate  Justice. — ^Thiscase  comes  before  us  upon  a  certifi- 
cate of  the  presiding  judge  of  the  Court  of  Civil  Appeals  of  the  Second 
Supreme  Judicial  District,  presenting  the  following  issue  of  law: 

"  Where  the  petition  alleges  an  amount  within  the  jurisdiction  of  the 
court,  and  the  defendant  pleads  that  the  real  amount  In  controvei*sy  is 
less  than  such  jurisdiction,  and  has  been  fraudulently  alleged  at  such 
greater  sum  for  the  purpose  of  conferring  jurisdiction  of  the  case  upon 
such  court,  is  it  necessary  that  such  plea  be  filed  before  an  answer  to  the 
merits,  or  is  it  sufficient  that  tliis  issue  is  presented  in  an  amendment  (filed 
after  an  original  answer  containing  a  general  demurrer  and  a  general 
denial),  and  submitted  to  the  jury  with  the  other  issues  in  the  case?'* 

Tlie  certificate  is  in  pursuance  of  section  35  of  the  act  to  organize  the 
Courts  of  Civil  Appeals,  reading  as  follows: 

"  Whenever,  in  any  case  pending  before  the  Court  of  Civil  Appea4s,  of 
which  said  Court  of  Civil  Appeals  has  final  jurisdiction,  there  shall  arise 
an  issue  of  law  that  is  novel,  or  presenting  a  question  of  first  impression 
to  the  court,  and  the  Court  of  Civil  Appeals  shall  deem  it  advisable  to 


Digitized  by  VjOOQIC 


410  Texas  Supreme  Court  Reports.  [February^ 

present  the  issue  to  the  Supreme  Court  for  adjudication,  it  shall  be  the 
duty  of  the  presiding  judge  of  said  court  to  certify  the  very  question  to 
be  decided  to  the  Supreme  Court;  and  during  the  pendency  of  the  deci- 
sion by  the  Supreme  Court  the  cause  in  which  the  issue  is  raised  shall  be 
retained  for  final  adjudication  in  accordance  with  the  decision  of  the  Su- 
preme Court  upon  the  issue  submitted." 

An  important  preliminai'y  question,  as  to  the  necessity  for  the  defend- 
ant to  plead  at  all  the  want  of  jurisdiction  in  such  cases,  seems  to  arise. 

It  must  be  admitted  that  the  decisions  of  this  court  have  not  always 
been  entirely  clear,  nor  in  perfect  harmony  with  each  other,  on  the  ques- 
tion. 

There  are  early  cases  which  seem  to  hold,  that  without  its  being  pleaded 
by  the  defendant  the  court  may,  of  its  own  motion,  dismiss  a  ca::se  when 
it  becomes  apparent  that  the  value  or  amount  really  involved  is  not  within 
its  jurisdiction,  and  that  the  plaintiff's  allegations  showing  jurisdiction 
are  fraudulently  made.  Gouhenant  v.  Andei*son,  20  Texas,  460;  Tarboz 
V.  Kennon,  3  Texas,  8. 

That  consent  can  not  confer  jurisdiction  over  the  subject  matter,  and 
that  the  court  should  dismiss  a  cause  whenever  it  ascertains  that  the  sub- 
ject matter  of  a  controversy  is  not  within  its  jurisdiction,  are  correct 
propositions. 

But  by  what  means  and  under  what  regulations  the  court  shall  ascer- 
tain whether  or  not  the  jurisdiction  exists  in  the  particular  case,  are  ques- 
tions of  the  fii*st  importance. 

All  of  the  cases  seem  to  concur  in  the  proposition  that  the  *'  plaintiflTs 
demand  as  set  out  in  his  petition,  and  not  the  amount  of  the  verdict,  is, 
in  general,  tlie  criterion  by  which  to  determine  the  question  of  jurisdic- 
tion." Sherwood  v.  Douthit,  6  Texas,  224;  Bridge  v.  Ballew,  11  Texas, 
269;  Graham  v.  Roder,  5  Texas,  145;  Tarbox  v.  Kennon,  3  Texas,  8; 
Dwyer  v.  Bassett,  63  Texas,  276. 

They  likewise  concur  in  the  conclusion  that  the  case  should  be  dismissed 
for  the  want  of  jurisdiction,  ^^  when  it  appears  that  the  plaintiff,  in  stating 
his  demand,  has  improperly  sought  to  give  jurisdiction  where  it  did  not 
rightfully  belong."     Id. 

The  plaintiff  may,  in  fact,  have  a  cause  of  action  within  the  jurisdic- 
tion of  the  court,  but  fail  to  prove  it;  or  he  may  honestly  believe  that  he 
has  such  a  cause  of  action,  when  he  has  not. 

In  such  cases  the  jurisdiction  exists  if  it  appears  from  the  allegations  of 
the  petition. 

The  jurisdiction  of  the  court  can  not  be  defeated  when  the  case  stated 
in  the  petition  is  within  its  jurisdiction,  unless  it  is  made  to  appear  that 
the  allegations  upon  which  the  jurisdiction  depends  were  fraudulently  in- 
serted in  the  petition  for  the  purpose  of  conferring  the  jurisdiction. 

Such  fraud  exists  when  the  jurisdictional  averments  are  not  only  un- 
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true,  but  are  made  by  the  pleader  for  the  purpose  of  deceiving,  and  with- 
out being  believed  to  be  true. 

When  such  an  issue  is  made  it  may  be  determined  by  circumstantial  or 
any  other  pertinent  evidence  that  would  be  proper  in  the  trial  of  other 
issues. 

Unquestionably  the  defendant  may  in  every  case  introduce  evidence, 
under  a  general  denial,  disputing  and  reducing  the  value  or  amount  of 
the  subject  matter  of  litigation;  but  as  the  jurisdiction  does  not  depend 
upon  the  value  or  amount  of  the  recovery,  nor,  exclusively,  upon  the 
true  and  exact  amount  or  value  of  the  subject  matter  in  controversy,  in 
cases  where  the  plaintiff's  claim,  as  set  forth  in  his  petition,  is  sufficient 
to  confer  jurisdiction,  it  must  also  properly  be  made  to  appear  that  the 
plaintiff  fraudulently  alleged  the  jurisdictional  facts. 

The  defendant  may  introduce  evidence  upon  the  issue  of  fraud,  but  no 
good  reason  can  be  perceived  for  distinguishing  the  trial  of  that  issue 
from  other's  by  permitting  the  evidence  without  a  pleading  or  allegation 
to  support  it. 

When  the  defendant  proposes  to  introduce  evidence  to  defeat  the  juris- 
diction, it  is  essential  and  proper  that  he  should  advise  the  plaintiff  of 
the  issue  by  pleading  the  facts,  so  as  to  enable  him  to  come  prepared  to 
meet  it. 

In  some  cases  it  may  appear  from  the  plaintiff's  evidence,  without  the 
introduction  of  any  evidence  by  the  defendant,  that  the  amount  or  value 
in  controvei*sy  is  not  sufficient  to  give  the  court  jurisdiction;  but  still  it 
would  not  be  a  necessary  inference  that  the  plaintiff  had  fraudulently 
stated  his  case  for  the  purpose  of  wrongfully  conferring  jurisdiction. 
Besides,  in  every  suit  the  issues  must  be  pleaded  as  well  as  proven. 

In  the  case  of  Hall  v.  Jackson,  3  Texas,  309,  it  was  said  by  Justice 
Wheeler,  that ''  the  proposition,  that  facts  not  alleged,  though  proved,  can 
not  form  the  basis  of  a  decree  or  judgment,  seems  almost  too  clear  upon 
obvious  principle  to  require  the  support  of  authorities,  and  may  be  re- 
garded as  the  already  settled  doctrine  of  this  court.'*  See  Denison  v. 
League,  16  Texas,  409. 

The  later  opinions  of  this  court  hold,  that  the  issue  must  be  both  pleaded 
and  proved.  Railway  v.  Nicholson,  61  Texas,  552;  Dwyer  v.  Bassett, 
63  Texas,  276;  Roper  Bros.  v.  Brady,  80  Texas,  588. 

The  decision,  that  when  the  petition  shows  a  case  within  the  jurisdic- 
tion of  the  court  the  issue  can  not  be  presented  otherwise  than  by  a  plea 
in  abatement,  is  conclusive  of  the  question  now  presented  to  us. 

It  is  controlled  by  article  1262  of  the  Revised  Statutes,  which  requires, 
that  the  defendant  shall  file  his  pleadings  *^all  at  the  same  time  and  in 
due  order  of  pleading."  Holstein  v.  Gardner,  16  Texas,  115-  Graham 
v.  McCarty,  69  Texas,  323. 
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The  due  order  of  pleading  requires  that  such  pleas  shall  be  filed  before 
an  answer  to  the  merits. 

We  do  not  wish  to  be  understood  as  deciding  that  cases  may  not  arise 
in  which  it  will  be  within  the  discretion  of  the  court  to  permit  the  de- 
fendant to  withdraw  all  of  his  pleadings  and  plead  anew,  for  the  purpose 
of  presenting  a  plea  in  abatement. 

It  is  the  judgment  of  this  court  that  the  cause  be  proceeded  with  in 
the  Court  of  Civil  Appeals  in  accordance  with  the  conclusions  expressed 
in  this  opinion. 

Delivered  February  23,  1893. 

While  concurring  in  the  disposition  made  of  the  question  certified^  I 
am  inclined  to  think  the  Supreme  Court  has  no  jurisdiction  to  consider 
the  question  as  presented. — Stattok,  Chief  Justice. 


Berrbndo  Stock  Company  v.  D.  Q.  MoCartt. 

No.  2. 

I  gg  ^j^         1.   Forfeiture  of  Purchases  of  Public  School  Lands.  ^  Sectioiu  9 
_^  flip       and  10  of  the  Act  of  April  13,  1883,  provide  for  the  forfeiture  of  purchases  of  pob- 
e^  *85|  *^^  school  lands  upon  nonpayment  of  interest  by  March  1  of  each  year,  by  endorse- 

ment upon  the  purchaser's  obligation,  without  a  Judicial  ascertainmeBt  of  tbe 
facts.  The  Acts  of  February  16.  1885,  and  of  February  23, 1885,  are  constmed  » 
repealing  the  provisions  of  the  Act  of  1883  authorizing  a  summary  forfeiture. 
There  was  therefore  no  law  in  force  between  August  1  and  November  15, 1887, 
nnder  which  purchases  of  land  under  the  Act  of  1883  could  be  declared  forfeited 
for  nonpayment  of  interest. 

2.  Oollection  of  Interest  upon  Public  Land  Purchases.— If  sodi 
annual  installments  of  interest  shall  not  be  paid  as  they  mature,  the  State  miy 
bring  suit  for  their  collection  and  enforce  the  Staters  vendor's  Hen. 

Writ  of  Error  to  Court  of  Civil  Appeals,  Third  District,  in  a  case  on 
appeal  from  District  Court  of  Tom  Green  County.  Tried  below  before 
Hon.  H.  G.  Robertson,  Special  District  Judge. 

This  suit  was  brought  in  the  District  Court  of  Tom  Green  County, 
Texas,  on  the  5th  day  of  November,  1888,  by  appellant,  against  appellee, 
in  the  ordinary  form  of  trespass  to  try  title,  to  recover  the  four  sections 
of  land  in  controversy.  Defendant  answered  by  demurrer  and  general 
denial  and  plea  of  not  guilty.  April  17,  1889,  a  jury  being  waived, 
judgment  was  rendered  by  the  court  against  appellant,  in  favor  of  appellee, 
that  appellant  takes  nothing  by  his  suit,  etc.,  and  for  costs;  from  which 
judgment  the  plaintiff  appealed;  and  the  case  being  transferred  to  the 
Court  of  Civil  Appeals  for  Third  District,  the  judgment  below  was  affirmed. 
Writ  of  error  was  granted  by  Supreme  Court. 
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The  opinion  gives  a  full  statement. 

Joseph  Spence^  Jr.^  and  H.  C.  Fisher^  for  appellant. — 1.  The  court  erred 
in  its  third  conclusion  of  law,  for  the  reason  that  plaintiff  complied  with 
all  the  terms  and  conditions  of  its  purchase  of  said  lands,  except  the  pay- 
ment of  the  annual  installments  of  interest  for  the  years  1886  and  1887. 
Martin  v.  McCarty,  74  Texas,  128;  The  State  v.  Opperman,  74  Texas,  136. 

2.  The  appellant  and  its  vendors  are  the  class  of  purchasers  entitled 
to  the  protection  of  the  healing  Act  of  March  12,  1889.  Blum  v.  Looney, 
69  Texas,  2. 

3.  The  court  erred  in  its  conclusion  of  law  when  it  held  that  plaintiff 
should  pay  the  annual  installments  of  interest  for  the  years  1886  and  1887, 
prior  to  August  of  said  years,  for  the  reason  that  under  the  law  no  for- 
feiture occurred  upon  failure  to  so  pay  said  interest  before  August  of  each 
of  said  yeai-s,  and  facts  show  that  interest  was  properly  tendered  in  Janu- 
ary, 1888.  Act  Feb.  19,  1885,  p.  18;  Railway  v.  Rambolt,  67  Texas, 
656;  Barker  v.  Torrey,  69  Texas,  8. 

Z>.  D.  Wallace^  for  appellee. 

HENRY,  Associate  Justice. — This  case  comes  before  us  upon  a  writ 
of  error  to  the  Third  Supreme  Judicial  District,  upon  the  following  con- 
clusions of  fact: 

"  1.  That  the  four  sections  of  land  involved  in  this  suit  are  State 
school  lands,  surveyed  and  set  apart  to  the  State  of  Texas. 

"  2.  That  the  same  were  purchased  in  good  faith  by  the  four  original 
applicants,  in  conformity  with  the  rules  and  regulations  prescribed  by  the 
State  Land  Board  for  the  purchase  of  such  lands  under  the  Act  approved 
April  12,  1883. 

'^  8.  That  the  resolution  of  the  Land  Board  as  to  the  manner  of  mak- 
ing such  sales  was  at  variance  with  the  mode  enjoined  by  the  statute. 

"  4.  That  said  original  purchasers  conformed  to  the  prerequisites  en- 
joined by  the  Land  Board  in  all  particulars;  but  as  to  the  place  and  man- 
ner of  making  said  sales,  the  directions  of  the  Land  Board  and  not  the 
law  were  observed. 

**  5.  That  the  first  two  installments  of  annual  interest  (1884  and  1885) 
were  paid  by  the  purchasers. 

'*  6.  That  the  annual  installments  of  interest  due  on  the  Ist  days  of  Jan- 
uary, 1886  and  1887,  were  neither  paid  nor  tendered  when  due.  No 
tender  of  either  was  made  until  the  28th  day  of  January,  1888,  when  one 
was  made,  in  due  form,  to  the  State  Treasurer  for  the  annual  interest  due 
for  the  years  1886  and  1887.  A  tender  of  the  interest  due  for  the  year 
1888  was  made  on  the  30th  day  of  July  of  that  year.  These  tenders  were 
all  refused. 
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*'  7.  Subsequent  to  the  Ist  day  of  August,  1887,  and  prior  to  the  lotli 
day  of  November,  1887,  all  of  these  purchases  were,  by  the  proper  officers 
having  custody  of  the  purchase  money  obligations,  declared  forfeited  in 
the  manner  prescribed  by  the  Act  of  1883. 

"  8.  That  heretofore,  about  the  15th  day  of  November,  1887,  the  de- 
fendant in  this  suit  made  his  application  to  lease  these  four  sections  under 
the  Act  of  April  1,  1887,  and  said  lease  was  duly  and  properly  made  in 
accordance  with  law,  and  defendant  has  paid  his  annual  installment  of 
lease  money  under  his  contract. 

*'  9.  These  lands  were  classified  and  appraised  by  the  county  surveyor 
of  Tom  Green  County,  under  the  act  of  the  Legislature  providing  for  such 
appraisement  (1881),  and  the  classification  and  appraisement  were  duly 
approved  by  the  County  Commissioners  Court  of  Tom  Green  County. 
There  was  no  plea  of  any  other  or  further  classification  and  appraisement 
required  by  the  Land  Boai-d,  except  as  may  have  been  contained  in  the 
regulation  for  the  sale,  which  was,  as  to  these  lands,  fully  complied  with." 

The  only  question  presented  for  our  decision  is,  whether  or  not  there 
was  in  force  in  this  State,  between  the  1st  day  of  August,  1887, 'and  the 
15th  day  of  November  in  the  same  year,  any  law  under  which  the  first 
purchases  could  be  declared  forfeited. 

The  ninth  section  of  the  Act  approved  April  13,  1883,  provided,  in 
substance,  that  the  purchaser  should  pay  in  cash  one-thirtieth  of  the 
amount  of  his  bid,  and  execute  his  obligation  binding  himself  to  pay  one- 
thirtieth  of  the  whole  price  on  the  first  day  of  each  succeeding  year  until 
the  entire  sum  should  be  paid,  and  to  pay  interest  at  the  rate  5  per  cent 
per  annum  on  the  whole  unpaid  purchase  money  from  date,  payable  an- 
nuall}',  on  or  before  the  1st  day  of  March  of  each  year.  Said  act  fur- 
ther provided,  that  a  failure  to  pay  the  annual  installments  of  principal 
should  not  work  a  forfeiture  before  the  entire  debt  became  due. 

Section  10  of  the  same  act  provided  for  a  forfeiture  of  the  purchase,  by 
indorsements  on  the  purchaser's  obligation  and  account,  without  a  judi- 
cial ascertainment  of  the  facts,  *'if  upon  the  1st  day  of  March  of  any 
year  the  interest  remains  unpaid." 

The  aforesaid  sections  (9  and  10  of  1883)  were  amended  by  the  Act  of 
Februaiy  16,  1885,  so  as  to  make  the  following  changes  with  regard  to 
a  forfeiture  of  the  purchase  on  account  of  the  nonpayment  of  interest, 
without  making  any  change  in  the  provision  that  no  forfeiture  for  the 
nonpayment  of  principal  could  be  enforced  until  the  whole  debt  should 
mature.     The  change  with  regard  to  the  interest  reads: 

"  Provided,  also,  that  if  the  payments  of  the  annual  installments  of 
interest  be  made  by  the  1st  day  of  August  succeeding  the  1st  day  of 
March  when  the  same  became  due,  then  no  forfeiture  shall  result  or  be 
taken  for  such  delay  in  such  payments.*' 
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Section  10  as  amended  (1885),  reads  substantially  as  did  the  same  sec- 
tion in  the  original  act  (1883),  except  that  it  provides  for  the  forfeiture 
if  the  interest  remains  unpaid  on  the  1st  day  of  August,  instead  of  the 
1st  day  of  March. 

The  same  session  of  the  Legislature  passed  an  act  entitled  ^*An  act  to 
prevent  the  forfeiture  of  the  rights  of  purchasers  of  public  free  school, 
miiversity,  or  asylum  land,'*  which  was  approved  oh  the  23d  day  of 
February,  1885,  and  took  effect  from  passage,  and  which  reads  as  follows: 

"The  failure  of  a  holder  of  public  free  school,  university,  or  asylum 
land,  under  contract  of  purchase  from  the  State,  to  make  the  annual  pay- 
ments of  principal  or  interest  thereon  prior  to  the  1st  day  of  August 
after  the  same  becomes  due,  shall  not  cause  a  forfeiture  of  the  rights  of 
such  holder  in  such  land." 

The  three  acts  referred  to  contain  all  of  the  legislation  that  is  appli- 
cable to  the  subject  now  in  controversy. 

It  will  be  seen  that  at  the  date  of  the  passage  of  the  last  act  there  was 
no  law  in  force  providing  for  the  forfeiture  of  a  purchase,  except  the  pro- 
vision in  the  amendatory  Act  of  the  16th  of  February,  1885,  which  de- 
clared the  failure  to  pay  interest  by  the  1st  day  of  August  the  sole 
ground  for  declaring  such  forfeiture. 

The  next  act  plainly  declares  that  such  failure  to  pay  interest  shall  not 
cause  a  forfeiture. 

It  seems  to  us,  that  the  legislative  intention  to  repeal  the  only  law  au- 
thorizing the  declaration  of  a  forfeiture  for  the  nonpayment  of  interest  is 
manifest  from  the  language  used  in  the  act.  If  we  look  to  its  caption,  it 
still  more  conclusively  appears  that  the  purpose  was  to  "prevent"  the 
forfeiture  of  the  rights  of  purchasers,  not  to  change  or  limit  the  facts 
from  which  such  authority  could  result. 

If  the  right  to  declare  a  forfeiture  continued  to  exist,  it  was  to  be  done 
without  a  judicial  ascertainment  of  the  facts,  and  we  think  it  should  be 
very  apparent  that  the  Legislature  so  intended  before  its  acts  should  be 
so  construed. 

If  the  annual  installments  of  interest  shall  not  be  paid  as  they  mature, 
the  State  may,  and  its  proper  officers  should,  bring  suit  for  their  collec- 
tion and  enforce  the  State's  vendor's  lien.  Under  such  a  proceeding  the 
interest  can  be  collected  as  it  matures,  and  the  purchaser's  rights  may  be 
divested  as  effectually,  if  not  as  summarily,  as  they  could  have  been  by 
a  nonjudicial  forfeiture. 

We  think  it  clear  that  the  Legislature  repealed  the  law  providing  for  a 
forfeiture  for  the  nonpayment  of  interest,  intending  that  the  State  should 
pui*sue  in  its  own  courts  the  usual  and  entirely  adequate  remedies  for  its 
collection. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District  Court 
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will  be  reversed  and  a  judgment  here  rendered  for  the  appellant  for  the 
recovery  of  the  property  in  controversy  and  the  costs  of  all  of  the  courts. 

Reversed  and  rendered. 
Delivered  February  23,  1893. 


Franco-Texan  Land  Company  v.  Thomas  McCormick  et  al. 

No.  128. 

1.  Afirent  of  Oorporatioii.  —  The  authority  of  an  a^nt  of  a  corporation 
must  depend,  as  that  of  the  a^ent  of  a  persou,  on  the  terms  of  bis  appointment; 
and  such  agencies  differ,  in  this  respect,  only  in  that  a  corporation  can  not  empower 
an  a^ent  to  do  any  act  which  may  not  lawfully  be  done  under  its  charter,  while  t 
person  may  empower  his  a^nt  to  do  any  act  not  forbidden  by  law.  Acta  by  an 
officer  of  a  corporation  in  excess  of  power  conferred  by  the  charter  are  void,  in 
the  sense  that  they  can  have  no  effect  to  divest  the  corporation  of  right  in  or  to 
any  property  belonging  to  it. 

2.  Same  —  Faots  Recited  Affectinsr  Bubsequent  Purohasera— 
Duke,  president  of  the  Franco-Texan  Land  Company,  executed  a  deed  to  Miller 
conveying  26  sections  of  land.  The  deed  recited  a  consideration  of  $49,920,  of 
which  $9920  was  i^ash,  a  note  for  $950,  ''  and  the  further  consideration  of  a  certain 
promissory  note  for  $40,000,  bearing  10  per  cent  interest  from  date,  executed  by 
J.  H.  Miiliken,  December  15, 1884,  to  W.  G.  Martin  or  bearer,  and  transferred  by 
said  Martin  to  R.  W.  Duke,  president  of  the  Franco-Texan  Land  Comi>any,  on  the 
18th  day  of  February,  1885.  due  and  payable  on  December  16, 1886,  the  same  being 
in  full  payment  of  the  balance  of  the  purchase  money  of  the  lands  hereinafter  de- 
scribed."* HeUU  sut^h  recitals  affected  sul)sequent  purchasers  with  notice  of  tlie 
want  of  power  in  Duke  to  convey  the  lands  of  the  corporation  in  the  mode  recited. 
The  charter  gave  no  riglit  to  exchange  lands  for  personal  property,  and  the  taking 
of  the  notes  in  full  jmyment  was  equally  beyond  the  jwwer  of  the  president. 

3.  Presumptions.—lf  a  state  of  facts  possibly  might  have  existe<1  under  which 
the  president  of  the  corporation  would  have  been  empowered  to  sell  and  convey 
the  land  as  he  did.  their  existence  i^n  not  be  presumeil  if  they  are  necessarily  ou^ 
side  of  the  usual  course  of  the  business  of  the  corporation,  or  the  leading  purpose 
of  its  existence. 

4.  Duty  to  Inquire  into  Extent  of  Afirency.—If  the  power  to  be  ex- 
ercised by  an  officer  of  a  corporation  be  not  within  the  apparent  power  of  such 
officer,  but  which  for  its  existence  must  invoke  some  extraonlinary  state  of  facts, 
then  it  would  seem  to  be  the  duty  of  the  i^rson  seeking  to  acquire  rights  throu^ 
the  exercise  of  the  power  to  inquire  as  to  its  existence,  and  as  to  the  facts  briughi^ 
it  into  being. 

6.  Case  in  Judgrment.— McCormick  sued  the  Franco-Texan  Land  Company 
for  640  acres  of  land,  one  of  26  sections  included  in  a  deed  executed  by  Duke, 
president  of  the  company.  The  defendant  company  by  cross-bill  alleged  owner- 
ship, and  asked  that  the  title  under  which  the  plaintiff  held  be  cancelled,  the 
plaintiff  being  a  remote  vendee  of  Duke.  Defendant  also  asked  equitable  relief  in 
event  the  deed  by  Duke  should  not  be  annulled.  Held,  that  the  failure  of  the  de- 
fendant company  to  account  to  the  plaintiff  for  a  proportional  amount  of  the  pur- 
chase money  could  not  prevent  the  recovery  of  the  laud  by  the  defendant  company, 
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it  bavin^  the  le^l  title.  Equitable  relief,  however,  upon  pro]>er  pleadings,  could 
be  granted  the  plaintiff  for  proportional  amount  of  purc;ba8e  money,  upon  his 
losing  the  land. 

6.  Liability  of  Corporation.— Before  any  right  against  a  corporation  to 
recover  the  purchase  money  paid  an  officer  in  an  illegal  sale  of  its  projwrty,  upon 
ite  recovery  from  the  vendee  holding  under  such  invaliil  sale,  it  must  be  shown  that 
the  money  was  appropriatetl  to  the  use  of  the  company  through  some  cor|)orate 
agency  acting  within  its  express  or  implied  authority.  A  payment  to  the  officer 
alone  is  not  a  payment  or  delivery  to  the  company,  such  as  to  fix  liability  upon  it. 

7.  Case  Adhered  to.— Fitzhugh  v.  Franco-Texan  Land  Company,  81  Texas, 
314,  adhered  to. 

Writ  of  Error  to  Court  of  Civil  Appeals,  Third  District,  in  case  on 
error  from  Taylor.     Tried  below  before  Hon.  T.  H.  Conner. 

This  was  an  action  in  trespass  to  try  title  by  Thomas  McCormick  for 
section  3,  block  18,  Texas  &  Pacific  Railway  surveys,  against  the  Franco- 
Texan  Land  Company,  a  corporation.  Joined  as  defendants  were  W.  G. 
Martin  and  George  Clayton,  who  were  alleged  to  be  bound  to  plaintiff 
upon  a  bond  guaranteeing  the  title.  The  defendant  coi*poration  pleaded 
not  guilty,  and  by  cross-bill  asked  equitable  relief,  that  the  title  under 
which  the  plaintiff  claimed  be  annulled. 

October  18,  1889,  judgment  was  rendered  for  the  plaintiff  for  the  land 
against  the  Franco-Texan  Land  Company,  from  which  error  was  prose- 
cuted. 

October  11,  1892,  the  judgment  in  the  trial  court  was  affirmed  by  the 
Court  of  Civil  Appeals,  Third  District,  and  a  motion  for  rehearing  was 
overruled. 

Subsequently  the  said  Franco-Texan  Land  Company  applied  to  the  Su- 
preme Court  for  a  writ  of  error,  complaining: 

"  1.  This  being  an  action  of  trespass  to  try  title  by  McCormick,  and 
the  defendant  the  Franco-Texan  Land  Company  having  pleaded  not  guilty, 
the  burden  of  proof  was  on  plaintiff  McCormick  to  establish  his  cause  of 
action,  and  the  said  McCormick  as  a  matter  of  law  was  bound  to  take 
notice  of  the  invalidity  of  the  deed  from  said  R.  W.  Duke,  as  president 
of  said  company,  to  said  W.  G.  Martin,  the  vendor  of  said  McCormick; 
and  that  the  Court  of  Civil  Appeals,  under  authority  of  Fitzhugh  et  al. 
V.  Franco-Texan  Land  Company,  81  Texas,  314,  having  virtually  so  held, 
that  the  said  land  company  was  not  bound  in  law,  as  a  matter  of  defense 
to  the  action  of  trespass  to  try  title,  to  tender  the  purchase  money  it  had 
received  under  said  invalid  sale  by  its  president. 

'*2.  The  said  Court  of  Civil  Appeals  erred  in  holding  in  this  cause 
that  the  case  should  be  affirmed,  because  the  plaintiff  in  error  failed  in  its 
pleading  over,  asking  cancellation  of  Crawford's  title,  to  tender  the  pur- 
chase money  received  by  the  Franco-Texan  Land  Company  on  the  Invalid 
«ale  by  its  president,  Duke;  but  the  said  Court  of  Civil  Appeals  should 
Vol.LXXXV.Sup.— 27 
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haye  reversed  and  remanded  the  case  to  allow  it  to  amend  and  to  tender 
said  purchase  money,  if  it  so  wished,  for  this:  That  the  District  Court 
had,  by  its  solemn  judgment  in  this  cause,  ruled  and  held  that  the  land 
company  was  not  bound  in  this  cause  to  tender  the  said  purchase  money, 
which  judgment  was  and  is  unreversed  and  not  appealed  from;  »  •  * 
it  being  inequitable,  unjust,  and  contrary  to  law  to  defeat  a  right  of  re- 
covery imperfectly  stated,  but  capable  of  amendment,  by  holding  it  m- 
sutficient  in  the  ap[)ellate  court,  when  the  pleading  had  been  held  sufficient 
in  the  trial  court." 

Writ  of  error  was  granted  as  prayed  for. 

The  opinion  sufficiently  states  the  matters  discussed. 

G.  A.  Kirkland^  for  plaintiff  in  error. — 1.  The  recitals  in  the  deed 
from  Duke  to  Martin,  to  the  effect  that  the  Milliken  note  for  $40,000  had 
been  received  '*  in  full  payment  of  the  balance  of  the  purchase  price," 
did  give  notice  that  the  vendor's  lien  as  to  that  note  had  been  waived. 
When  the  vendor  of  land  takes  the  note  of  a  third  person  in  payment, 
the  presumption  arises  that  the  vendor's  lien  is  waived,  where  it  does  not 
appear  that  he  reposed  as  well  upon  said  lien  as  upon  such  other  security. 
Cresap  v.  Manor,  63  Texas,  485 ;  2  Washb.  on  Real  Prop. ,  4  ed. ,  9 1 ;  Faver 
V.  Robinson,  46  Texas,  204;  Flanagan  v.  Cushman,  48  Texas,  244. 

2.  In  waiving  the  vendor's  lien  to  secure  unpaid  purchase  money,  said 
Duke  exceeded  his  ]X)wer  as  an  officer  and  agent  of  the  Franco-Texan 
Land  Company,  and  such  waiver  was  a  defect  in  said  sale  which  would 
authorize  said  company  to  rescind  said  deed.  McAlpin  v.  Cassidy,  17 
Texas,  462;  Garner  v.  Butcher,  1  Posey's  U.  C,  436;  Story  on  Agency, 
sees.  165,  172,  60,  96,  106;  Mora,  on  Corp.,  sees.  509,  577-581,  590,  606. 

McCall  &  Mosley^  also  for  plaintiff  in  error. — ^The  plaintiff  below,  Mc- 
Cormick,  claiming  through  the  deed  from  Duke,  as  president  of  the  de- 
fendant company,  to  Martin,  is  bound  in  law  to  take  notice  of  the  lack  of 
power  of  Duke  to  make  the  sale  to  Mai-tin,  being  privy  thereto  and  claim- 
ing thereunder.  Fitzhugh  v.  Land  Co.,  81  Texas,  306;  Compress  Co.  v. 
Brick  Co.,  64  Texas,  338;  Griffith  &  Wedge  v.  Morrison  &  Matthews, 
58  Texas,  53;  Reese  v.  Medlock,  27  Texas,  120;  McAlpin  v.  Cassidy, 
17  Texas,  464;  Hoffman  v.  Hancock  L.  I.  Co.,  92  U.  S.,  162;  21  How., 
441;  84  Am.  Dec,  611;  42  Am.  Dec,  771;  Tayl.  on  Priv.  Corp.,  2  ed., 
art.  195,  and  note;  Mora,  on  Priv.  Corp.,  2  ed.,  sees.  595,  593,  1  ed., 
sec  59;  1  Pars,  on  Con.,  42;  9  Pet.,  607;  10  Cal.,  354. 

Oockrell  &  OockrelL  for  defendant  in  error. —  1.  Tlie  recitals  in  the 
deed  from  appellant  to  Martin  do  not  show  an  express  waiver  of  the 
vendor's  lien,  nor  are  they  sufficient  to  give  notice  that  the  lien  was  in- 
tended to  be  waived;  but  on  the  other  hand,  if  it  was  beyond  the  power 
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of  Duke  to  have  waived  the  lien,  a  purchaser  would  be  justified  in  pre- 
suming that  the  lien  was  not  intended  to  be  waived,  but  that  in  making 
the  deed  he  was  acting  within  the  scope  of  his  authority.  Porterfield  v. 
Taylor,  60  Texas,  264;  Dean  v.  Hudson,  1  Posey's  U.  C,  368;  Peters 
V.  Clements,  46  Texas,  122. 

As  to  presumption  that  deed  was  authorized:  Railway  v.  McCarthy, 
96  U.  S.,  258;  Express  Co.  v.  Railway,  99  U.  S.,  191. 

2.  Even  if  the  sale  from  appellant  to  Martin  was  void,  appellant's  an- 
swer showed  no  right  to  rescind  the  contract  as  to  appellee,  because  it 
does  not  tender  back  the  property  received  on  said  contract,  nor  any 
part  of  it.     2  Mora,  on  Corp.,  715. 

STAYTON,  Chief  Justice. — ^The  leading  facts  involved  in  this  case, 
on  which  the  rights  of  the  parties  largely  depend,  are  the  facts  stated  in 
the  case  of  Fitzhugh  v.  Franco-Texan  Land  Company,  81  Texas,  306. 

Before  that  action  was  brought  Thomas  McCormick  had  bought  one  of 
the  sections  of  land  in  controversy  in  that  cause,  but  as  he  was  not  made 
a  party,  the  judgment  therein  rendered  is  not  binding  upon  him. 

He  brought  this  action  against  the  Franco-Texan  Land  Company,  in 
form  trespass  to  try  title,  alleging  title  to  one  of  the  sections  the  presi- 
dent of  the  company  attempted  to  convey  to  Martin.  He  attempts  to  de- 
raign  title  through  Martin,  and  to  so  much  of  his  action  a  plea  of  not 
guilty  was  filed. 

He  further  alleged,  however,  that  at  the  time  he  purchased  the  land 
company  was  asserting  a  lien  on  the  land  to  secure  the  payment  of  the 
purchase  money,  and  that  in  addition  to  the  indemnity  furnished  through 
the  warranty  in  the  deed  under  which  he  claimed,  he  required  and  re- 
ceived from  Martin  and  Clayton,  the  latter  being  only  a  surety,  a  bond 
to  indemnify  him  against  the  lien  claimed  by  the  land  company  and 
against  any  claim  the  land  company  might  make  and  enforce. 

He  made  Martin  and  Clayton  parties  to  this  action. 

His  prayer  against  the  land  company  was  for  the  recovery  of  the  land,, 
and  for  cancellation  of  any  claim  that  company  might  assert;  and  he 
prayed,  in  the  event  of  a  recovery  against  him  by  the  land  company,  a 
judgment  against  Martin  and  Clayton  on  their  indemnity  bond. 

The  land  company  filed  a  cross-bill,  in  which  it  set  up  the  invalidity  of 
the  deed  made  by  its  president  to  Martin,  alleging  the  same  matters  as  in 
the  case  before  referred  to;  and  under  this  prayed  for  a  cancellation  of 
the  deeds  under  which  plaintiff  claimed. 

In  the  event,  however,  that  the  company  should  not  be  entitled  to  hold 
the  land,  it  prayed  an  enforcement  of  its  lien,  for  the  iro  rata  payment 
of  the  purchase  money  unpaid,  against  the  section  of  land  in  controversy, 
but  gave  no  basis  uiK)n  which  to  do  this  other  than  a  statement  of  the 
purchase  money  still  due  on  the  twenty-six  sections  of  land,  and  their  area. 
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To  this  cross-bill  exceptions  general  and  special  were  filed,  and  one  of 
these  exceptions  questioned  the  right  of  the  land  company  to  the  equit- 
able relief  sought,  because  there  was  no  offer  to  return  to  plaintiff  the 
money  paid  by  him  for  the  section  of  land. 

The  exceptions  were  oven'uled. 

Plaintiff  further  answered  the  cross-bill,  and,  among  other  things,  al- 
leged, that  he  was  an  innocent  purcher  of  the  land,  and  that  he  paid 
$1020.50  for  it,  relying  upon  tbe  deed  made  by  the  president  of  the  com- 
pany to  Martin;  and  the  evidence  tends  to  show  that  he  had  no  notice  of 
the  facts  which  gave  invalidity  to  the  deed  made  by  the  president  of  the 
land  company,  other  than  such  as  appeared  on  the  face  of  that  deed. 

That  he  paid  the  purchase  money  for  the  land  was  proved,  and  the  Dis- 
trict Court  rendered  a  judgment  in  his  favor  for  the  land,  on  the  ground 
that  he  was  an  innocent  purchaser. 

In  the  decision  of  this  case  the  Court  of  Civil  Appeals  waived  a  decision 
of  the  question  whether  the  recitals  in  the  deed  made  by  the  president  of 
the  land  company  to  Martin  were  sufficient  to  affect  plaintiff  with  notice 
of  the  invalidity  of  the  deed,  but  afHimed  the  judgment,  on  the  ground 
that  the  land  company  had  not  offered  to  pay  to  the  plaintiff  such  part  of 
the  money  received  by  the  company  from  Martin  as  the  section  of  land 
in  controversy  bore  to  all  the  land  the  president  of  the  company  attempted 
to  convey  to  Martin. 

There  is  nothing  presented  in  this  case  that  would  render  inapplicable 
the  rules  of  law  announced  in  Fitzhugh  v.  Franco-Texan- Land  Company. 

It  was  not  shown  in  either  case  that  power  was  at  any  time  expressly 
conferred  on  the  president  of  the  corporation;  but,  as  held  in  the  former 
case,  apparent  power,  a  holding  out,  in  former  course  of  dealing  might 
justify  persons  in  dealing  with  him  to  believe  that  he  had  power  not  only 
to  execute  a  deed,  but  also  to  make  a  contract  for  the  sale  of  land,  in  the 
usual  course  of  business,  by  which  the  corporation  would  be  bound. 

The  authority  of  an  agent  of  a  corporation  must  necessarily  depend,  as 
that  of  the  agent  of  a  person,  on  the  terms  of  his  appointment,  and  they 
differ,  in  this  respect,  onl}'  in  that  a  cori>oration  can  not  empower  an  agent 
to  do  any  act  which  may  not  lawfully  be  done  under  its  charter,  while  a 
person  may  empower  his  agent  to  do  any  act  not  forbidden  by  law. 

This  difference  arises  from  the  fact  that  the  charter  of  a  private  corpo- 
ration does  not  simply  confer  the  corporate  franchise,  but  is  also  an  agree- 
ment between  the  shareholders  as  to  the  business  to  be  conducted,  and  as 
to  the  ix)wers  to  be  exercised  in  reference  thereto;  and  for  the  protection 
of  all  sliareholdei-s,  all  business  conducted  or  powers  exercised,  when  not 
authorized  by  the  charter,  must  be  held  not  to  be  binding  on  the  corpora- 
tion. 

Acts  so  done  in  excess  of  power  conferred  by  the  charter  are  void,  in 
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the  sense  that  they  can  have  no  effect  to  divest  the  corporation  of  right 
in  or  to  any  property  belonging  to  it. 

In  this  respect,  it  matters  not  whether  the  power  of  the  agent  be  ex- 
pressly given  or  be  implied  from  the  usual  course  of  business;  for  all  per- 
sons must  take  notice,  when  they  attempt  to  contract  with  a  corporation, 
of  the  powers  conferred  upon  it  by  its  charter. 

In  the  former  case  it  was  held,  that  the  charter  of  the  land  company 
gave  to  it  no  power  to  exchange  for  personal  property  the  lands  it  was 
authorized  to  acquire. 

The  president  of  the  corporation  having  no  power,  under  the  charter, 
to  convey  to  Miller,  all  pei-sons  claiming  through  the  deed  to  him  are  af- 
fected with  notice;  of  every  fact  recited  in  the  deed  made  to  him. 

The  deed  to  Miller  recited  a  consideration  of  $49,920,  of  which  $9920 
was  cash,  a  note  for  $950.  and  the  balance  thus,  '^and  the  further  con- 
sidemtion  of  a  certain  promissory  note  for  $40,000,  bearing  10  per  cent 
interest  from  date,  executed  by  J.  H.  Milliken,  December  15, 1884,  to  W. 
G.  Martin,  or  bearer,  and  transferred  by  said  W.  G.  Martin  to  R.  W. 
Duke,  president  of  Franco-Texan  Land  Company,  on  the  18th  day  of 
February,  1885,  due  and  payable  on  December  16,  1886,  the  same  being  in 
full  payment  of  the  balance  of  tli£  purchase  money  of  the  lands  herein  after 
described.'' 

This  was  all  that  appeared  in  the  deed  as  to  the  character  of  the  obli- 
gation given  in  full  payment  of  balance  of  purchase  money ^  but  when  the 
instrument  was  offered  in  evidence  it  appeared  that  it  might  be  paid  in 
horses  at  a  price  named. 

Of  this  fact  McCormick  had  no  notice  when  he  purchased,  but  he  was 
affected  with  notice  that  a  promissory  note,  made  by  a  person  other  than 
the  vendee,  was  taken  in  absolute  payment  of  $40,000  of  the  purchase 
money,  to  secure  the  payment  of  which  no  lien  was  reserved. 

We  do  not  see  in  what  respect  the  taking  of  the  note  of  a  third  person 
in  payment  oi  so  much  of  the  purchase  money  would  differ  in  principle 
from  the  taking  of  any  other  personal  property  in  payment,  for  in  either 
case  it  would  be  simply  an  exchange  or  barter  of  real  estate,  in  so  far, 
for  pei*sonal  property. 

If  the  president  of  the  company,  having  power  to  sell  and  convey  for 
cash,  or,  under  the  by-laws,  on  credit,  had  sold  and  made  a  deed  reciting 
that  the  land  had  been  paid  for  in  cash,  then  a  person  ignorant  of  the 
falsity  of  this  might  become  an  innocent  purchaser;  for  the  sale  and  con- 
veyance would  have  been  within  the  apparent  power  of  the  agent,  and 
any  person  would  be  entitled  to  rely  upon  the  express,  or  even  the  im- 
plied, representation  that  the  facts  existed  that  empowered  him  to  convey. 

If  a  state  of  facts  possibly  might  have  existed  under  which  the  presi- 
dent of  the  corporation  would  have  been  empowered  to  sell  and  convey 
the  land  as  he  did,  their  existence  can  not  be  presumed  if  they  are  neces- 
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sarlly  outside  of  the  usual  course  of  the  business  of  the  corporation,  or 
the  leading  purpose  for  which  it  has  existence. 

^'A  party  dealing  with  an  agent  is  not  entitled  to  assume  the  existence 
of  any  extraordinary  state  of  facts  in  order  to  bring  the  acts  of  the  agent 
within  the  scope  of  his  apparent  authority.  Hence,  if  an  act  performed 
by  an  agent  of  a  corporation  would  be  in  excess  of  the  company's  charter 
or  the  agent's  authority,  except  under  extraordinary  circumstances,  tiie 
company  can  be  held  bound  by  such  act  only  provided  these  extraordi- 
nary circumstances  did  exist."     Mora,  on  Corp.,  606. 

If  the  power  to  be  exercised  be  not  clearly  within  the  express  or  fairly 
within  the  implied  powers  given  by  the  charter,  nor  within  the  grant  of 
power,  with  its  necessary  incidents,  found  in  the  appointment,  nor  within 
the  apparent  power  of  the  agent,  however  that  may  be  exhibited,  but  be 
a  power  which  for  its  existence  must  invoke  some  extraordinary  state  of 
facts  not  of  a  nature  to  be  known  to  the  agent  only,  and  clearly  out  of 
the  usual  course  of  business,  then  it  would  seem  to  be  the  duty  of  a  per- 
son seeking  to  acquire  right  through  the  exercise  of  the  power  to  inquire 
as  to  its  existence  and  as  to  the  facts  which  bring  it  into  being. 

In  the  usual  course  of  business  it  is  shown  that  sales  were  made  for 
cash,  or  if  on  credit,  with  lien  to  secure  the  purchase  money  unpaid;  whUe 
under  the  contract  the  president  and  Martin  assumed  to  make,  the  paper 
of  a  third  person  was  taken  in  absolute  payment  of  the  greater  part  of 
the  purchase  money;  and  thus,  in  so  far,  the  lien  the  law  would  have 
given  had  the  purchaser  executed  his  own  notes  was  destroyed;  for  to  its 
existence  the  nonpayment  of  the  purchase  money  was  an  essential  fact. 

Under  the  facts,  we  are  of  opinion  the  plaintiff  was  not  an  innocent 
purchase!*,  the  agent  having  no  real  power  to  make  the  sale  and  convey- 
ance made. 

The  president  having,  at  most,  only  an  apparent  power  to  sell  and  con- 
vey in  any  case  in  due  and  ordinary  course  of  business,  we  are  of  opinion 
that  the  recitals  in  the  deed  to  Martin  affect  all  persons  claiming  through 
it  with  notice  that  he  exceeded  his  power  in  making  the  sale. 

This  being  true,  the  plaintiff,  on  that  branch  of  his  case  which  asserted 
his  title  to  the  land,  failed  to  show  right  in  himself,  simply  because  the 
land  company  had  not  been  divested  of  title  by  the  unauthoiized  con- 
veyance made  by  its  president. 

This  is  not  a  case,  in  so  far,  in  which  a  person  seeking  equitable  relief 
must  do  equity  before  such  relief  will  be  granted,  but  is  a  case  in  which 
the  plaintiff  shows  no  title  to  the  land,  either  legal  or  equitable,  while 
the  defendant  shows  a  legal  title. 

In  such  a  case  the  holder  of  the  legal  title  is  clearly  entitled  to  a  judg- 
ment; and  that  it  may  have  asked,  by  way  of  cross-bill,  relief  of  an  equit- 
able nature,  in  the  event  it  was  not  entitled  to  the  land,  can  not  affect 
this  question. 
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If  the  plaintiff  be  entitled  to  have  defendant  repay  all  or  any  part  of 
the  sum  he  paid  for  the  land,  ui>on  showing  the  facts  that  entitle  him  to 
such  relief,  the  court  has  full  power  to  give  it;  but  it  has  no  legal  power, 
under  the  facts  of  %his  case,  to  deny  to  defendant  the  right  which  results 
from  legal  title  to  the  land,  simply  because  it  may  not  have  offered  to  do 
equity. 

If  it  be  conceded  that  under  the  facts  of  this  case  plaintiff,  through  the 
conveyance  to  him,  on  failure  of  title  to  the  land,  would  have  the  same 
right  as  would  Martin  had  he  not  conveyed,  we  do  not  think  that  a  case 
was  made  by  the  pleadings  or  proof  which  would  ever  have  authorized  a 
judgment  against  the  defendant  for  any  sum  of  money  upon  the  convey- 
ance to  Martin  being  held  void. 

It  was  the  right  of  the  land  company  to  repudiate  the  transaction  its 
agent  attempted  to  consummate,  simply  because  he  had  no  power  to  make 
the  contract,  and  the  company  was  therefore  not  bound  by  it;  but  under 
the  general  rules  of  equity  it  could  not  have  the  land  and  the  money  paid 
by  Martin  also;  but  the  mere  fact  that  the  money  was  paid  by  Martin  to 
the  president  of  the  company,  when  assuming  to  act  for  the  company, 
would  not  furnish  ground  for  recovery  against  the  company,  and  still  less 
for  refusing  to  give  full  protection  to  defendant's  legal  right,  because 
some  part  of  the  money  had  not  been  paid  or  offered  to  plaintiff  by  the 
comimny. 

Before  any  such  right  can  exist,  it  must  be  shown  that  the  money  was 
appropriated  to  the  use  of  the  company  through  some  corporate  agency, 
acting  within  the  scope  of  its  express  or  implied  authority.  Taylor  on 
Priv.  Corp.,  310-312;  Mora,  on  Priv.  Corp.,  714,  715. 

If  the  money  was  actually  received  by  the  corporation,  it  should  account 
for  it  to  the  proper  person  if  it  had  used  it;  if  it  had  it  on  hand,  or  had 
property  received  under  such  circumstances,  it  should  restore  it,  and 
ouglit  to  pay  the  value  of  anything  received  by  it  and  used  for  a  legiti- 
mate corporate  purpose. 

In  this  case  there  is  nothing  to  show  that  any  sum  paid  by  Martin  ever 
came  into  the  possession  of  the  corporation,  or  that  it  was  applied  to  a 
corporate  purpose,  and  under  such  facts  no  judgment  could  have  been 
rendered  in  favor  of  the  plaintiff  on  account  of  any  sum  that  may  have 
been  paid  to  Duke. 

A  payment  to  Duke,  the  president,  was  not  a  payment  or  delivery  to 
the  cori)oration,  sufficient  in  itself  to  fix  liability  on  it. 

It  may  be  that  the  rule  invoked  in  the  Court  of  Civil  Appeals  could  not 
be  given  effect,  even  in  so  far  as  to  requii*e  the  return  of  any  of  the  money 
paid  by  Martin,  in  view  of  the  fact,  that  if  even  received  by  the  corpora- 
tion, it  may,  as  is  indicated  in  the  pleadings,  have  been  returned  to  Mar- 
tin in  the  cause  before  referred  to,  without  notice  from  any  source  that 
plaintiff  had  bought  the  section  of  land. 
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If  through  his  negligence  in  failing  to  give  notice  of  his  claim  all  tlie 
purchase  money  had  been  returned  to  Martin,  a  court  of  equity  might 
possibly  refuse  any  relief  at  all  as  against  the  defendant;  but  it  is  not 
necessary  to  decide  these  questions. 

In  view  of  the  uncertainty  as  to  the  sum  which  should  be  returned  for 
the  purchase  money  of  the  section  of  land  in  controversy,  if  defendant  be 
under  obligation  to  do  this  at  all,  and  of  the  fact  that  on  demurrer  the 
trial  court  held  this  not  to  be  necessary,  we  do  not  think  the  judgment 
could  be  legally  affirmed,  even  if  the  case  was  one  in  which  the  maxim, 
that  ^*  he  that  seeks  equity  must  do  equity,"  had  application  to  the  case. 

The  judgment  of  the  Court  of  Civil  Appeals  and  the  judgment  of  the 
District  Court  will  be  reversed  and  the  cause  remanded,  that  the  parties 
may  so  amend  their  pleadings  as  to  have  adjusted  any  equities  that  may 
exist  between  them. 

It  is  so  ordered. 

Beversed  and  remanded. 

Delivered  February  23,  1893. 

Motion  for  rehearing  refused. 


T.  M.  Campbell,  Receiver,  v.  Ed.  B.  Wiggins,  Tax  Collector,  etc 

No.l. 

1.  Oertifloate  of  Dissent  —  Jurisdiotion.^This  court  has  no  power  to 
revise  any  question  on  which  the  Judges  of  the  Court  off  Civil  Appeals  concur  when 
the  case  is  In  this  court  upon  certificate  of  dissent  as  to  other  questions.  Its  juris- 
diction only  extends  to  the  question  or  questions  upon  which  there  is  dissent. 

2.  Praotioe  in  Oase  of  Dissent  in  Court  of  Civil  Appeals.— The 
certificate  of  dissent  brings  the  question  before  the  Supreme  Court  for  a  full  hear- 
ing from  both  sides  upon  the  questions  of  noneoncnrreneef  without  the  intenren- 
tion  of  a  writ  of  error.    Acts  1892,  p.  31,  sees.  32-34. 

3.  Bzemption  from  Taxation  —  Statute  Construed.  —  The  Act  of 
March  10, 1875,  does  not  exempt  from  taxation  any  property  not  exclusively  ac- 
quired by  virtue  of  the  charter  of  the  Tuternational  Railway  Company.  Money 
deposited  in  a  bank  by  the  receiver  of  the  International  &  Great  Northern  Railway 
Company,  it  not  bein^  shown  to  have  been  acquire<1  exclusively  under  the  charter 
of  the  International  Railway  Company,  is  not  exempt  from  taxation  under  said 
act. 

4.  Proviso— Construction  of  Statutes.— A  proviso  In  a  statute  is  gen- 
erally intended  to  except  something  which  would  otherwise  have  been  wltliin  it. 
The  words, ''  Provided,  that  nothing  in  this  act  containe<1  shall  be  construeil  to  ex- 
empt from  taxation  ♦  ♦  *  any  property  acquire<l,  or  hereafter  to  be  acquired,  by 
virtue  of  the  charter  of  the  Great  Northern  Railway  Company,'"  are  not  of  doubt- 
ful meaning.  They  contain  an  affirmative  declaration  that  the  acquisitions  of  tbe 
company  (the  International  &  Great  Northern  Railway  Company)  through  the 
latter  charter  were  not  to  be  included  in  the  exemption. 
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5.  International  &  Great  Northern  Railway  Tax  Bxemption.— 

Independent  of  the  proviso,  it  does  not  aflinnatively  appear  that  the  j^us  from  the 
Great  Northern  Railway  Company  charter  were  exempted  from  taxation  under 
the  compromise  act  granting  exemptions  to  the  consolidated  International  &  Great 
Northern  Railway  Company.  See  discussion  of  the  several  statutes  touching  the 
rights  of  the  International  &  Great  Northern  Railway  Company. 

This  was  an  appeal  from  Smith.  In  the  Court  of  Civil  Appeals,  First 
District,  the  judgment  was  affirmed -by  a  majority  of  the  judges.  A  dis- 
senting opinion,  however,  was  filed.   The  certificate  of  dissent  is  as  follows: 

*'Upon  motion  of  the  appellant  in  this  cause,  the  point  of  the  dissent 
of  the  Hon.  H.  Clay  Pleasants,  Associate  Justice,  in  said  cause  is  hereby 
certified  to  be  as  follows,  which  will  more  fully  appear  by  the  certified 
copies  of  the  opinion  of  the  court  and  the  dissenting  opinion: 

"  The  question  arose  as  to  the  liability  of  the  International  <fe  Great 
Northern  Railway  Company  for  taxes  assessed  against  money  in  the  hands 
of  the  appellant  as  receiver  of  said  company,  which,  as  alleged  in  the  pe- 
tition for  injunction,  ^  was  money  earned  by  the  International  <fe  Great 
Northern  Railway  Company,  and  not  acquired  by  virtue  of  the  Great 
Northern  Railway  Company,  or  the  Houston  &  Great  Northern  Railway 
Company/  and  was  therefore  exempt  from  taxation  by  the  Compromise 
Act  of  1875. 

^^  The  majority  of  the  court  held,  that  the  exemption  from  taxation 
made  by  said  act  was  not  personal  to  the  International  <&  Great  Northern 
Railway  Company,  but  applied  only  to  the  property  mentioned  in  said 
act,  and  that  as  it  was  not  shown  that  the  money,  or  a  part  of  it,  was  not 
earned  by  the  operation  of  the  line  of  railway  constructed  in  accordance 
with  the  charter  of  the  Houston  &  Great  Northern  Railway  Company,  or 
the  Great  Northern  Railway  Company,  by  the  International  <fe  Great 
Northern  Railway  Company,  the  exemption  was  not  shown. 

''Judge  Pleasants  is  of  the  opinion,  that  the  exemption  was  personal 
to  and  of  the  International  <&  Great  Northern  Railway  Company  as  a  cor- 
poration, as  well  as  of  the  property  enumerated  in  said  act,  with  the  ex- 
ception as  stated,  and  hence  that  the  earnings  of  all  of  the  lines  were 
exempt. 

*'  It  is  ordered,  that  the  clerk  of  this  court  certify  to  the  Honorable 
Supreme  Court,  now  in  session  at  Austin,  a  copy  of  this  order,  and  of  the 
opinion  and  dissenting  opinion  in  this  case,  as  well  as  of  the  judgment  of 
the  court  below. 

"Filed  January  26,  1893." 

The  opinion  sufficiently  shows  the  facts  and  matters  discussed. 

John  M.  Duncan^  for  plaintiff  in  error,  appellant  in  Court  of  Civil  Ap- 
peals. 
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GAINES,  Associate  Justice. — ^This  case  comes  to  us  upon  a  certificate 
of  dissent  from  the  Court  of  Civil  Appeals  of  the  First  Supreme  Judicial 
District.  It  is  a  suit  brought  by  T.  M.  Campbell,  as  receiver  of  the  In- 
ternational <fe  Great  Northern  Railway  Company,  against  Ed.  B.  Wiggins, 
as  tax  collector  of  Smith  County,  in  which  the  plaintiff  seeks  to  enjoin 
the  defendant  from  collecting  taxes  assessed  upon  money  deposited  by 
the  plaintiff  as  receiver  in  a  certain  bank  in  Tyler.  The  claim  is,  that 
the  money  is  exempt  from  taxation  by  virtue  of  the  Act  of  March  10, 
1875,  entitled  "An  act  for  the  relief  of  the  International  Railroad  Com- 
pany, under  the  name  of  the  International  <&  Great  Northern  Railroad 
Company." 

Two  prominent  questions  were  passed  upon  by  the  Court  of  Civil  Ap- 
peals, and  have  been  discussed  at  bar. 

The  case  was  determined  in  the  trial  court  upon  a  demurrer  to  the  pe- 
tition and  a  trial  amendment.  The  trial  amendment  contained  the  aver- 
ment, ''  that  all  the  money  on  which  this  tax  is  levied  was  earned  by  the 
International  <fe  Great  Northern  Railway,  and  not  acquired  by  virtue  of 
the  charter  of  the  Great  Northern  Railway  Company,  or  the  Houston  & 
Great  Northern  Railway  Company,  and  is  therefore  exempt,"  etc. 

Whether  or  not  this  is  equivalent  to  an  allegation  that  none  of  the 
money  was  eanied  by  virtue  of  the  Houston  <fe  Great  Northern  charter, 
is  one  of  the  questions  which  has  been  discussed  before  us.  The  Court  of 
Civil  Appeals,  however,  resolved  that  question  in  the  negative,  and  in 
that  ruling  all  the  judges  concurred.  The  inquiry  therefore  presents 
itself.  Have  we  jurisdiction  to  revise  that  ruling  upon  this  appeal  ?  The 
proceeding  by  which  this  case  is  brought  before  us  is  authorized  by  the 
following  sections  of  the  Act  of  April  13,  1892,  which  provides  for  the 
organization  of  the  Courts  of  Civil  Appeals: 

''  Section  32.  When  any  one  of  said  Courts  of  Civil  Appeals  shall  in 
any  cause  or  proceeding  render  a  decision  in  which  any  one  of  the  judges 
shall  dissent  as  to  any  conclusion  of  law  material  to  the  decision  of  the 
case,  said  judge  shall  enter  the  grounds  of  his  dissent  of  record,  and  said 
Court  of  Civil  Appeals  shall,  upon  motion  of  the  party  to  the  cause,  or 
its  own  motion,  certify  the  point  or  points  of  dispute  to  the  Supreme 
Court. 

•'  Section  33.  When  a  certificate  of  dissent  is  sent  up  by  any  Court  of 
Civil  Appeals,  it  shall  be  the  duty  of  the  clerk  to  send  up  a  certified  copy 
of  the  judgment  of  the  court  below,  of  the  conclusions  of  law  and  fact 
as  found  by  the  court,  and  the  questions  of  law  upon  which  tliere  is  a 
decision,  and  the  original  transcript  if  so  ordered  by  the  Supreme  Court; 
and  thereupon,  if  the  Supreme  Court  shall  so  direct,  the  clerk  shall  set 
down  the  same  for  argument  and  notify  the  attorneys  of  record. 

*'  Section  34.  After  the  question  is  decided,  the  Supreme  Court  shall 
immediately  notify  the  Court  of  Civil  Appeals  of  their  decision,  and  the 
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^ame  shall  be  entered  as  the  judgment  of  said  Court  of  Civil  Appeals.'' 
Laws  1892,  p.  31. 

The  language  of  the  section  last  quoted  indicates,  to  our  minds,  that 
it  was  the  intention  of  the  Legislature  that  in  a  proceeding  of  this  char- 
acter the  Supreme  Court  should  revise  only  the  ruling  or  rulings  in  which 
all  the  judges  of  the  Court  of  Civil  Api)eals  did  not  concur.  It  is  a  spe- 
cial provision  for  a  particular  class  of  cases;  and  it  would  seem  that  it 
was  thought  that  a  dissent  would  leave  the  matter  in  such  doubt  as  to 
justify  a  departure  from  the  general  rule,  by  allowing  an  immediate  and 
direct  reference  of  the  question  to  the  court  of  last  resort.  The  certifi- 
cate of  dissent  brings  the  question  before  the  Supreme  Court  for  a  full 
hearing  from  both  sides,  without  the  intervention  of  a  writ  of  error. 

We  conclude,  therefore,  that  we  must  consider  the  question  of  pleading 
as  settled  by  the  Court  of  Civil  Appeals,  and  that  we  should  treat  the  pe- 
tition as  one  which  alleged  that  the  money  in  controvei*sy  was  not  exclu- 
sively earned  by  virtue  of  the  charter  of  the  Houston  &  Great  Northern 
Railway  Company. 

This  brings  us,  then,  to  the  second  question  which  has  been  discussed 
upon  this  appeal:  Does  the  Act  of  March  10,  1875,  exempt  from  taxa- 
tion any  property  not  exclusively  acquired  by  virtue  of  the  charter  of 
the  International  Railway  Company  ?  Such  is  practically  the  question 
upon  which  the  judges  of  the  Court  of  Civil  Appeals  differed  in  opinion. 
Its  solution  depends  upon  the  construction  of  section  1  of  that  act.  So 
much  of  the  section  as  bears  directly  upon  the  question  reads  as  follows: 
♦  ♦  ♦  "And  the  said  railway  company,  its  successors,  and  its  and 
their  capital  stock,  rights,  franchises,  railways,  constructed  and  to  be  con- 
structed pursuant  to  said  Act  of  August  5,  A.  D.  1870,  and  this  act,  roll- 
ing stock,  and  all  other  property  which  now  is  or  may  hereafter  be  owned 
or  possessed  by  said  company,  or  its  successors,  in  virtue  of  said  Act  of 
August  6,  A.  D.  1870,  is  hereby  exempted  and  released  from  all  state, 
county,  town,  city,  municipal,  and  other  taxes  for  a  period  of  twenty- 
five  years  from  August  5,  A.  D.  1875,  except,"  etc.;  ♦  ♦  ♦  **  pio- 
vided,  this  exemption  from  taxation  shall  not  be  held  or  construed  to 
include  or  apply  to  the  lands  or  railwaj's  which  at  the  time  of  the  con- 
solidation herein  before  recited  belonging  to  the  Houston  <fe  Great  North- 
em  Railway  Company,  or  which  has  since  been  or  may  hereafter  be  con- 
structed or  acquired  under  its  charter;  provided,  that  nothing  in  this  act 
contained  shall  be  so  construed  as  to  exempt  from  taxation  any  lands  to 
which  the  company  may  be  entitled  by  virtue  of  the  charter  of  the  Great 
Northern  Railway  Company,  or  the  franchise,  roadbed,  rolling  stock,  or 
any  property  acquired  or  hereafter  to  be  acquired  by  virtue  of  the  charter 
of  the  Great  Northern  Railway  Company."     Spec.  Laws  1875,  p.  70. 

If  it  be  conceded  that  the  word  ''  property"  in  the  exempting  clause 
includes  money  acquired  by  the  company  (and  it  would  seem  that  the  case 
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of  the  appellant  is  founded  upon  this  construction),  the  same  meaning 
must  be  applied  to  the  word  in  the  subsequent  parts  of  the  section.  Money 
is  not  exempted  by  name,  and  it  must  be  subject  to  taxation,  unless  re- 
lieved by  the  sweeping  provision  which  says  the  company  itself  is  exempt. 
Therefore  if  the  Legislature  designed  to  exclude  from  the  exemptions  the 
acquisitions  which  should  accrue  by  virtue  of  the  charter  of  the  Great 
Northern  Railway  Company,  it  is  difficult  to  see  how  they  could  have  ex- 
pressed that  intention  more  clearly  than  it  is  expressed  in  the  proviso. 
'  •  Provided,  that  nothing  in  this  act  contained  shall  be  construed  to  exempt 
from  taxation  *  ♦  ♦  any  property  acquired  or  hereafter  to  be  ac- 
quired by  virtue  of  the  charter  of  the  Great  Northern  Railway  Company," 
are  not  words  of  doubtful  meaning.  They  contain  an  affirmative  declara- 
tion, that  the  aa^uisitions  of  the  company  through  the  latter  charter 
were  not  to  be  included  in  the  exemption;  and  unless  they  be  limited  and 
controlled  by  other  words  in  the  statute,  they  must  be  given  effect. 

Let  it  be  admitted,  for  the  sake  of  the  argument,  that  the  clause  whicb 
declares  the  exemption,  if  it  stood  alone,  would  embrace  property  ac- 
quired jointly  by  the  two  railroads,  or  even  that  acquired  exclusively  by 
the  Great  Northern.  Which  is  to  control — that  clause  or  the  proviso  ?  The 
enacting  clause  directly  points  out  what  is  to  be  exempt,  but  defines  what 
is  not  exempted  by  implication  only.  The  proviso  goes  further,  and  de- 
clares affirmatively  that  certain  property  shall  not  be  exempt.  In  the 
language  of  Chief  Justice  Marshall:  *'  The  proviso  is  generally  intended 
to  restrain  the  enacting  clause,  and  to  except  something  which  would 
otherwise  have  been  within  it,"  etc.  Wayman  v.  Southard,  10  Wheat., 
80.  "  The  general  intent  must  be  controlled  by  the  particular  intent  sub- 
sequently expressed."  Suth.  on  Stat.  Con. ,  sec.  222.  The  sole  purpose  of 
the  proviso  is  to  exclude  from  the  operation  of  the  exempting  clause  what 
might  otherwise  be  construed  to  be  ivlthin  it,  and  the  meaning  being 
clear,  it  must  govern. 

The  discussion  might  appropriately  end  here.  But  we  do  not  wish  to 
be  understood  as  holding  that  the  exempting  clause,  even  when  construed 
without  reference  to  the  proviso,  relieves  the  money  in  controversy  from 
taxation.  Unless  that  intention  was  clearly  expressed,  the  purpose  and 
spirit  of  the  statute  would  seem  to  forbid  that  construction.  The  cir- 
cumstances which  gave  rise  to  its  passage  ai'e  a  part  of  the  legislative  and 
judicial  history  of  the  State.  Some  of  them  are  recited  in  the  preamble 
to  the  act  itself. 

The  International  Railway  Company  was  chartered  by  a  special  act  of 
the  Legislature,  passed  August  5,  1870.  That  company  subsequently  con- 
solidated with  the  Houston  <fe  Great  Northern  Railway  Company.  The 
consolidated  company  claimed  that  under  the  provisions  of  the  charter  of 
the  International  Railway  Company  it  was  entitled  to  receive  the  bonds 
of  the  State  to  the  amount  of  $10,000  for  each  mile  of  railway  constructed 
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under  that  charter.  A  fact  that  does  not  appear  in  the  preamble  is, 
that  by  virtue  of  the  Act  of  August  5,  1870,  incorporating  the  Interna- 
tional Railway  Company,  "  the  capital  stock  and  property  of  said  com- 
pany" are  declared  exempt  from  the  payment  of  all  taxes  for  the  period 
of  five  years  from  the  passage  of  the  act.  Spec.  Laws  1870,  p.  109.  By 
their  consolidation  the  two  companies  became  one.  They  acquired  no 
new  right  as  against  the  State  or  any  individual,  except  to  operate  their 
railways  and  to  enjoy  their  proi)erty  and  franchises  under  one  manage- 
ment and  for  the  joint  benefit  of  their  respective  stockholders,  under  such 
terms  as  may  have  been  agreed  upon. 

The  consolidated  company — the  International  <fe  Great  Northern  Rail- 
way Company — succeeded  to  all  the  nghts  of  the  International  Railway 
Company,  and  therefore  became  a  necessary  party  to  any  agreement  in- 
tended to  settle  conclusively  the  claims  of  that  company. 

The  controversy  concerned  rights  which  were  claimed  under  the  Inter- 
national charter.  A  claim  which  grew  out  of  that  charter  was  alone  to 
be  adjusted.  The  compromise  was  made  with  the  International  <fe  Great 
Northern  Railway  Company,  because  it  had  succeeded  to  the  rights  of  the 
International  Railway  Company;  and  it  is  reasonable  to  supix>se  that  the 
Legislature  intended  to  make  the  adjustment  precisely  as  it  would  have 
been  made  with  the  latter  corporation,  provided  no  consolidation  had 
taken  place. 

The  language,  "and  the  said  railway  company,  its  successors,  and  its 
and  their  capital  stock,  rights,  franchises,  railways,  constructed  and  to  be 
constructed  pursuant  to  said  Act  of  August  5,  A.  D.  1870,  and  this  act, 
rolling  stock,  and  all  other  property  which  now  is  or  may  hereafter  be 
owned  or  possessed  by  said  company,  or  its  successors,  by  virtue  of  said 
Act  of  August  5,  A.  D.  1870,  is  hereby  exempted,**  may  seem  to  indicate 
that  something  more  than  assets  specifically  mentioned  were  to  be  freed 
from  taxation.  But  it  may  be  the  object  in  naming  the  company  itself 
as  being  exempted  was  to  prevent  an  indirect  tax  of  the  International 
property,  by  the  imposition  of  a  burden  in  the  nature  of  an  occupation  or 
other  like  tax.  The  capital  stock  of  the  consolidated  company  was  also 
relieved  from  taxation  for  a  like  reason.  A  tax  upon  it  would  have  been 
a  tax  upon  the  entire  property  represented  by  it — that  is  to  say,  a  tax  upon 
the  property  of  both  companies,  which  were  united  by  the  consolidation. 

Or  it  may  be  that  exempting  clause  was  intended  to  be  construed  as  if 
it  read,  "and  the  said  company  and  its  successors  shall  be  exempted  as 
to  Its  capital  stock,  rights,  franchises,  railways,  constructed  and  to  be  con- 
structed pursuant  to  said  Act  of  March  5,  A.  D.  1870.'* 

At  all  events,  in  view  of  the  manifest  purpose  of  the  act,  we  think,  that 
in  the  absence  of  language  clearly  expressing  a  contrary  intention,  it 
should  not  be  construed  to  exempt  any  property  or  money  acquired  by 
virtue  of  the  Great  Northern  Railway  Company's  charter. 
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We  conclude,  that  the  opinion  of  the  majority  of  the  Court  of  Civil 
Appeals  upon  the  question  presented  is  correct,  and  that  the  judgment 
should  be  aflSrmed.     And  it  is  so  ordered. 

Affintied. 

Delivered  February  27,  1898. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  W.  R.  Buford. 

No.  32. 

Writ  of  Error  Bef used  for  want  of  Jurisdiction.— There  is  nottiing 
in  the  application  for  writ  of  error  to  show  that  the  action  was  brought  to  reoover 
a  sum  beyond  that  of  which  a  County  Court  would  have  had  jurisdiction.  The 
jurisdiction  of  this  court  does  not  attach  unless  such  a  fact  existed,  altbou^  tbe 
judgment  may  have  been  rendered  in  a  District  Court.  This  omission  requires 
that  the  application  for  writ  of  error  be  dismissed. 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals  for  Second 
District,  in  a  case  on  appeal  from  Hunt  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 

J.  W,  Terry ^  for  the  application. 

STAYTON,  Chief  Justice. — The  judgment  complained  of  was  for  only 
$500,  and  was  recovered  for  injuries  alleged  to  Ijave  been  received  by 
plaintiff  while  a  passenger  on  defendant's  railway. 

There  is  nothing  in  the  application  to  show  that  the  action  was  brooght 
to  recover  a  sum  l>eyond  that  of  which  a  County  Court  would  have  juris- 
diction, and  the  jurisdiction  of  this  court  does  not  attach  unless  such  a 
fact  existed,  although  the  judgment  may  have  been  rendered  by  a  Dis- 
trict Court. 

Tlie  law  provides,  that  "  The  judgment  of  the  Courts  of  Civil  Appeals 
shall  be  conclusive  in  all  cases  upon  the  facts  of  the  case;  and  a  judg- 
ment of  such  courts  shall  be  conclusive  on  facts  and  law  in  the  following 
cases,  nor  shall  a  writ  of  error  be  allowed  thereto  from  the  Supreme  Court, 
to-wit:  (1)  Any  civil  case  appealed  from  a  County  Court,  or  from  a 
District  Court  when  under  the  Constitution  a  County  Court  would  have 
had  original  or  appellate  jurisdiction  to  try  it,  except  in  probate  matters 
and  in  cases  involving  the  revenue  laws  of  the  State  or  the  validity  of  a 
statute.*'     Sec.  5,  Act  of  April  13,  i892.  Gen.  I^aws,  p.  26. 

The  law  regulating  applications  for  writs  of  error  requires  the  applica- 
tion to  show  that  the  case  is  one  of  which  this  court  would  have  jurisdic- 
tion,  and  as  this  is  not  shown,  the  application  will  be  dismissed. 
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We  may  suggest,  however,  that  the  application  has  been  examined  upon 
its  merits,  and  if  the  jm*isdictionai  facts  were  shown,  the  applicant  would 
not  be  entitled  to  a  writ  of  error. 

The  application  will  be  dismissed. 

Application  dismisaecL 

Delivered  March  9,  1898. 


Galveston,  Harbisbubg  &  San  Antonio  Railway  Cohpant 

V.  J.  C.  Cooper. 

No.  30. 

Praotioe— Absence  of  Aasigmnent  of  Brror.— Questions  not  presented 
by  assignment  of  errors  should  not  be  considered  on  appeal  by  the  Courts  of  Civil 
Appeals,  and  will  not  be  considered  by  this  court  on  application  for  writ  of  error. 

Application  for  Writ  op  Error  to  Court  of  Civil  Appeals,  First  Dis- 
trict, in  case  on  appeal  from  Fort  Bend. 

Perryman,  Oillaspie  Jb  Bullitt^  for  the  application. 

STAYTON,  Chief  Justice. — ^The  motion  for  rehearing,  as  well  as  the 
application  for  writ  of  error,  seek  to  raise  some  questions  that  do  not  ap- 
pear to  have  been  presented  by  assignments  of  error. 

These  were  properly  disregarded  by  the  Court  of  Civil  Appeals,  and 
must  be  by  this  court,  without  intimating  any  opinion  that  if  fully  con- 
sidered any  other  result  than  that  reached  by  the  Court  of  Civil  Appeals 
could  legally  have  been  arrived  at. 

The  questions  passed  upon  were  properly  decided,  although  the  appli- 
cation made  of  some  cases  cited  may  not  have  been  strictly  correct. 

The  application  for  writ  of  error  will  be  refused. 

Application  refused. 

Delivered  March  9,  1898. 
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Ed.  Vieno  v.  James  Gibson  et  al. 
No.  5. 

1.  Vendor's  Lien  —  Foreclosure,  only  one  Allowed. —Vendor  s  lien 
was  reservetl  in  two  promissory  notes.  The  notes  were  transferred  to  tlie  same 
holder,  who  on  maturity  of  the  first  note  by  suit  foreclosed  the  lien  in  favor  of  the 
first  note,  making  no  provision  for  the  second.  The  land  was  sold  under  the  de- 
cree. At  the  sale  it  was  announced  that  the  land  was  subject  to  the  second  note. 
Held^  that  the  purchaser  took  the  land  dischargeil  of  liability  for  the  second  note. 

2.  Same— Foreclosure.— One  holding  several  liens  upon  the  same  property 
can  have  but  one  foreclosure.  The  purchaser  takes  title  against  the  liens  not  fore- 
closed, although  knowing  of  such  other  liens. 

Writ  of  Error  to  Court  of  Civil  Appeals  for  First  District,  in  a  case 
from  Cherokee.     Tried  below  before  Hon.  James  I.  Perkiks. 

By  writ  of  error  Vieno  sought  to  have  the  decree  of  the  District  Court 
revised,  wherein  it  was  held  that  he  had  no  right  to  a  foreclosure  of  a 
vendor's  lien  note  which  he  held,  he  having  had  a  decree  of  foreclosure 
and  sale  of  the  land  to  secure  payment  of  another  purchase  money  note 
for  same  land,  and  which  also  had  been  transferred  to  him. 

The  judgment  below  was  in  all  things  afiSrmed  by  the  Court  of  Civil 
Appeals  of  the  Fii*st  District. 

In  application  for  writ  of  error  complaint  was,  ''that  the  Court  of 
Civil  Appeals  erred  in  deciding  as  matter  of  law,  on  the  unquestiooed 
facts,  that  the  first  suit  was  an  abandonment  by  Vieno  of  the  lien  secured 
by  the  second  note  for  purchase  money,  and  that  the  effect  of  his  judg- 
ment on  the  first  note  was  to  divest  Vieno  of  all  claim  against  the  land, 
though  McKee  <k  Harris  (purchasers  at  the  foreclosure  sale)  bought  with 
full  notice;  that  the  decision  that  the  first  judgment  was  res  adjudicata 
was  error,  it  being  shown  that  the  petition  expressly  excluded  the  second 
note  from  the  judgment  sought,  it  not  being  then  due  and  no  adjudica- 
tion sought  concerning  it. 

•'  That  the  court  erred  in  holding,  in  effect,  that  the  rule  as  laid  down 
concerning  a  mortgage  to  secure  an  ordinary  debt  is  the  same  as  where 
th^  note  is  evidence  of  unpaid  purchase  money  for  land.  It  is  contended, 
that  from  the  fact  of  the  second  note  being  for  a  part  of  the  purchase 
money  for  land,  Vieno  had  the  right  to  subject  it  to  another  sale  for  the 
payment  of  such  unpaid  purchase  money,  or  to  a  foreclosure  in  the  hands 
of  McKee  &  Harris,  who  had  full  notice  of  the  lien  and  claim  thereon.'* 

Writ  of  error  was  granted. 

01  O.  White^  for  plaintiff  in  error. — ^The  fact  that  the  plaintiff  in  error 
held  two  notes,  both  of  which  are  a  vendor's  lien  on  land,  and  brought 
suit  and  foreclosed  his  lien  on  first  note,  the  second  not  being  due,  does 
not  preclude  him  from  bringing  suit  on  the  second  note  after  ita  matur- 


Digitized  by  VjOOQIC 


1893.]  ViENO  V.  Gibson.  433 

ity,  and  also  foreclosing  his  lien  secured  by  the  second  note,  especially 
while  the  land  is  in  the  hands  of  purchasei-s  at  tlie  first  sale,  who  knew  of 
his  claim  of  lien  on  the  second  note  at  the  time  of  their  purchase.  Franks 
V.  Williams,  37  Texas,  25;  Irvin  v.  Gamer,  50  Texas,  48;  Pitman  v. 
Henry,  50  Texas,  357;  Byrnes  v.  Morris,  53  Texas,  214. 

John  C.  Walker^  also  for  plaintiff  in  error. 

McClure  S  Oibson^  for  defendants  in  en*or. — 1.  Where  the  vendor 
transfers  the  purchase  money  note  or  notes,  he  transfers  the  lien  on  the 
land,  and  no  more,  to  secure  the  payment  of  the  purchase  money.  It  then 
becomes  an  executed  contract,  so  far  as  the  vendor  is  concerned,  and  the 
interest  of  the  holder  of  the  notes  in  the  land  sold  is  only  an  equitable  in- 
terest for  the  purpose  of  securing  the  payment  of  his  notes;  he  can  not  as- 
sert any  other  interest  or  title  in  the  land  except  to  enforce  his  lien.  Russell 
<fe  Seisfield  v.  Kirkbride,  62  Texas,  455;  Baker  v.  Compton,  52  Texas,  262. 

2.  A  foreclosure  is  a  proceeding  on  the  part  of  the  holder  of  the  lien 
or  claim  to  subject  the  property,  either  directly,  or  its  proceeds,  towards 
the  payment  of  the  debt,  thereby  barring  or  foreclosing  the  vendor's  or 
mortgagor's  right  to  redeem;  and  if  the  foreclosure  is  by  sale  in  a  judi- 
cial proceeding,  the  purchaser  gets  the  title  to  the  land  as  against  all  the 
parties  to  the  foreclosure  suit.  8  Am.  and  Eng.  Encyc.  of  Law,  185,  186, 
notes  2,  3;  2  Jones  on  Mort.,  2  ed.,  1390, 1431,  950;  Peters  v.  Clements, 
46  Texas,  124;  Porterfield  v.  Taylor,  60  Texas,  264. 

GAINES,  Associate  Justice. — One  R.  D.  Yoakum  sold  a  tract  of  land 
to  defendant  in  error  Gibson  and  one  Harmon  Rose,  and  thereupon  the 
vendees  executed  to  him  their  two  promissory  notes  for  the  purchase 
money.  These  notes  were  made  payable  to  the  vendor  or  bearer,  and 
were  transferred  to  the  plaintiff  in  error  before  maturity.  The  vendor's 
lien  having  been  expressly  retained  in  the  deed  to  secure  the  payment  of 
the  purchase  money,  after  the  first  note  fell  due  and  before  the  maturity 
of  the  second,  the  plaintiff  in  error  brought  suit  ui)on  it  against  the 
makers,  alleging  the  facts  showing  the  lien  upon  the  land,  and  prayed 
a  foreclosure.  The  execution  of  the  second  note  was  also  alleged  in 
the  petition,  but  there  was  no  prayer  for  any  relief  in  regard  to  it.  The 
plaintiff  in  error  obtained  a  judgment  upon  the  first  note,  witli  a  decree 
establishing  the  lien  and  ordering  a  sale  of  the  land  in  satisfaction  of  the 
judgment.  There  was  no  provision  in  the  dcoree  with  reference  to  the 
note  not  due. 

The  land  was  sold  under  an  order  of  sale  issued  in  pursuance  of  the  de- 
cree, and  the  defendants  in  error  McKce  and  Harris  became  the  purchas- 
ers. The  amount  of  the  bid  was  much  less  than  the  value  of  the  land, 
Vol.  LXXXV.  Sup.— 28 
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and  did  not  satisfy  the  judgment.  The  plaintiffs  attorney  was  present 
at  the  sale,  and  gave  notice  that  the  second  note  was  outstanding,  and 
that  the  plaintiff  claimed  a  lien  upon  the  land  for  its  payment. 

This  suit  was  brought  by  the  plaintiff  upon  the  second  note  for  the  re- 
covery of  a  judgment  for  the  debt,  and  to  enforce  the  lien  upon  the  land 
for  which  it  was  given.  Gibson,  one  of  the  makers,  and  McKee  and  Har- 
ris, purchasers  of  the  land  at  the  sale  under  the  decree,  were  made  parties 
defendant  to  the  suit.  Rose,  the  other  maker,  was  alleged  to  be  insolvent 
and  absent  from  the  State,  and  was  not  made  a  part3\  The  trial  court 
held,  that  the  lien  was  discharged,  and  gave  judgment  against  Gibson 
only.     That  judgment  was  affirmed  in  the  Court  of  Civil  Appeals. 

We  have  had  grave  doubts  as  to  the  correctness  of  that  ruling,  but  an 
exhaustive  examination  of  the  authorities  satisfies  us  that  it  is  proper. 
The  plaintiff  being  the  transfcrree  of  the  notes  given  for  the  purchaae 
money  of  the  land,  his  case  is  not  essentially  different  from  that  of  a 
mortgagor  who  holds  two  notes,  maturing  at  different  dates,  secured  by 
the  same  mortgage,  and  who  has  caused  the  land  to  be  sold  for  the  satis- 
faction of  one  note  before  the  maturity  of  the  other,  without  having  se- 
cured in  the  decree  any  provision  for  the  payment  of  the  second  note  from 
the  proceeds  of  the  sale,  or  any  express  reservation  of  a  lien  upon  the  land 
for  its  payment.  That  the  purchaser  at  a  sale  under  such  a  decree  takes 
the  land  discharged  of  the  lien  of  the  second  note,  is  aflfirmed  by  the  text- 
writers,  and  the  doctrine  is  sustained  by  an  almost,  if  not  quite,  unbroken 
line  of  adjudicated  cases.  Wiltsie  on  Mort.  Foreclosui*e,  sec.  494;  2 
Jones  on  Mort.,  sec.  1459;  8  Am.  and  Eng.  Enc^'c.  of  Law,  note  on  p. 
196;  West  Bank  v.  Chester,  11  Pa.  St.,  282;  51  Am.  Dec.,  547;  Powe- 
shiek County  V.  Rile}^  36  Iowa,  244;  Kimmel  v.  Willard,  1  Darg.  (Mich.), 
217;  Miles  v.  Skinner,  42  Mich.,  181;  Smith  v.  Smith,  32  111.,  198;  Stand- 
isli  V.  Vosberg,  27  Minn.,  175;  Fowler  v.  Johnson,  26  Minn.,  338;  Mc- 
Lean V.  Presley,  56  Ala.,  211. 

The  principle  upon  which  the  ruling  is  based  seems  to  be,  that  since 
the  decree  in  such  a  case  orders  the  sale  of  the  whole  land,  without  any 
express  reservation  in  favor  of  any  encumbrance,  the  sale  will  pass  all  the 
rights  of  the  parties  in  and  to  the  property  to  the  purchaser;  that  is  to 
say,  the  latter  will  take  the  title  of  the  defendant  discharged  of  the  lien 
of  the  plaintiff  for  his  future  installment.  It  has  been  announced,  that  in 
the  event  the  purchase  money  be  more  than  sufficient  to  satisfy  the  judg- 
ment, the  lien  for  any  subsequent  installment  will  be  transferred  to  the 
surplus.  If  this  be  correct,  the  rule  that  the  land  is  discharged  is  not  so 
inetjuitable  as  upon  first  blush  it  would  seem  to  be. 

We  find  no  error  in  the  judgment  of  the  Court  of  Civil  Appeals,  and  it 
is  affirmed. 

jifflrmecL 

Delivered  March  16,  1893. 
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The  State  op  Texas  v.  Travis  County. 
No.  18. 

1.  Dedication  of  Use  of  Block  for  Court  House.  — In  the  General 
Land  Office  is  a  map  of  the  city  of  Austin,  shown  to  have  been  there  since  1840. 
On  one  of  the  bloclcs  are  the  words  *'  court  house  and  jail.''  By  act  of  Congress 
of  the  Republic,  January  14, 1839,  it  was  provided,  that  after  tlie  permanent  loca- 
tiou  of  the  capital  provideil  for  by  said  act,  the  President  should  appoint  an  agent 
who  should  survey  and  plat  the  surveys,  etc.,  and  deposit  maps  thereof  in  certain 
offices;  amonj^  other  places,  in  the  General  Lund  Office.  Said  agent  was  author- 
ized to  designate  eligible  lots  for  ''necessiiry  public  buildings."  In  1846  Travis 
County  took  possession  of  said  blocic  and  erected  thereon  a  jail.  In  1855  the 
county  erected  a  court  house  and  jail  tipon  the  bloclv,  which  were  used  as  such  until 
187G.  Bel(h  these  facts  showed  a  dedication  of  the  use  of  said  block  to  the  county 
of  Travis  for  the  purpose  of  constructing  and  keeping  on  it  the  buildings  desig- 
nate<1.  so  long  as  the  county  might  elect  to  oc*cupy  it  for  such  pun)08es. 

2.  Public  Park.— The  marking  of  a  block  *'  public  park"  would  indicate  a 
dedication  to  public  use,  and  the  public,  as  weU  as  the  purchasers  of  adjacent  lots, 
would  then  have  acquired  rights  beyond  the  power  of  the  county  or  State  to  de- 
stroy or  affect. 

3.  Dedication  of  Use,  etc.— The  privilege  proposed  by  the  State  and  ac- 
cepted by  tlie  county  by  the  above  facts  was  that  the  county  might  use  the  land  as 
a  site  for  its  court  house  and  jail  as  long  as  it  should  choose  to  do  so.  The  rights 
acquired  by  others  were  subordinate  to  those  of  the  (bounty,  and  depended  upon  its 
action.  When  the  specific  uses  were  abandone<1  by  the  county  there  rested  upon 
the  State  no  obligation  to  devote  the  property  to  other  uses  never  consented  to  by 
deilkiition  or  otherwise. 

4.  Abandonment. — See  facts  held  to  show  an  abandonment  by  Travis  County 
of  the  old  court  house  and  jail  block,  when  the  county,  under  lease  from  the  State, 
had  ocinipie<l  another  site  for  court  house  and  jail,  and  had  erected  thereon  ex- 
pensive buildings  upon  lots  better  fitted  for  tlie  convenience  of  the  city  and  county. 

5.  Construction  of  Statutes— Repeal  by  Implication.— The  act  of 
May  HO,  1873,  **An  act  to  dedicate  to  the  use  of  Travis  County  certain  land  in  the 
city  of  Austin,  on  which  to  erci^t  a  court  house  and  jail,  and  to  enable  said  county 
to  build  the  same,'"  was  supplied  by  the  subsequent  acts  (of  May  4,  1874,  and  of 
187.*)).  ''An  act  to  lease  to  the  use  of  Travis  ('ounty  certain  lands  in  the  city  of 
Austin,  on  which  to  erect  a  court  house  and  jail,  and  to  enable  the  county  to  build 
the  same,''  and  the  Act  of  1875,  amendatory,  and  providing  for  the  issuance  of 
bonds,  the  levy  and  collection  of  taxes  for  payment  thereof,  etc.  Said  latter  acts 
cover  the  subject  of  the  first  act,  and  are  considered  as  repealing  it. 

6.  Rigrht  of  State  to  Sue.— Ui>on  the  abandonment  by  the  county  of  the 
use  of  the  block  or  site  for  court  house  and  jail,  the  fee  having  remained  in  the 
State,  the  State  alone  became  entitled  to  the  possession.  No  legislative  act  was 
nece,«sar>'  to  authorize  the  institution  of  legal  proceedings  by  the  State  for  the 
recovery  of  the  block  so  abandoned,  against  persons  in  possession  and  holding  ad- 
versely to  the  State. 

Error  to  Court  of  Civil  Appeals  for  Tliird  District,  in  case  on  appeal 
from  Travis  County.     Tried  l>elow  before  lion.  James  H.  Robertson. 
The  opinion  contains  a  full  statement  of  the  case. 
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C.  A,  Culberson^  Attorney-General;  A.  S,  Burleson^  District  Attorney; 
and  W,  J,  J.  Smith,  Assistant,  for  the  State  of  Texas,  appellant. —  1.  No 
grant  or  dedication  will  be  presumed  against  the  State.  No  material  fact 
upon  which  the  grant  or  dedication  depends  will  be  presumed.  The  burden 
was  on  the  county  to  prove  a  grant  or  dedication.  Neither  a  grant  nor 
dedication  of  the  land  to  Travis  County  was  shown.  The  title  will  be  pre- 
sumed to  be  in  the  State.  Sedg.  &  Waite  on  Trial  of  Title,  sec.  192,  and 
cases  cited;  Day  Company  v.  The  State,  68  Texas,  539;  The  Stote  v.  Del- 
esdenier,  7  Texas,  76;  Heirs  of  David  v.  New  Orleans,  16  La.  Ann.,  404; 
Hogue  V.  City  of  Albina,  20  Ore.,  187;  City  of  Pella  v.  Scholte,  24  la., 
288;  Wendell  v.  Jackson,  8  Wend.,  183. 

2.  The  special  acts  of  May  4,  1874,  and  March  13,  1875,  by  implica- 
tion repealed  the  special  act  of  May  30, 1873.  If  not,  the  said  act  of  May 
30,  1873,  has  nevertheless  expired  by  its  own  limitation,  and  never  hav- 
ing  been  acted  under  by  the  county,  is  obsolete,  inoperative,  and  by  its 
terms  void.  Special  Laws  1873,  ch.  248;  Special  Laws  1874,  ch.  49;  Spe- 
cial Laws  1875,  ch.  91;  Sedg.  on  Con.  of  Stat.,  104;  Const.  1869,  art  10, 
sec.  6;  Bacon  v.  Russell,  57  Texas,  415;  Holmes  v.  Anderson,  59  Texas, 
482;  White  v.  Martin,  66  Texas,  342. 

3.  If  there  was  any  grant  at  all,  it  was  a  mere  qualified  easement;  and 
if  there  was  a  limited  easement  to  a  particular  use,  upon  permanent 
abandonment  of  tlie  designated  use,  and  misuse  and  misappropriation  of 
the  land  by  the  county,  the  right  of  possession  would  revert  to  the  State, 
which  all  the  time  held  the  fee.  Washb.  Ease,  and  Scrv.,  4  ed.,  231, 232; 
Commonwealth  v.  Fisk,  8  Mete.,  238;  The  State  v.  Trask,  6  Vt.,  355; 
Plumb  v.  Grand  Rapids,  81  Mich.,  392;  Wayne  County  v.  Miller,  31 
Mich.,  447;  Cincinnati  v.  White,  6  Pet.,  431;  Gilmore  v.  Ilay worth,  26 
Texas,  89. 

4.  The  basis  of  a  dedication  to  a  particular  use  is  estoppel  in  pais.  If 
the  Republic,  as  the  original  proprietor  of  the  town  site  of  Austin,  acting 
by  competent  authority,  made  or  adopted  a  map  having  the  block  of  land 
designated  thereon  as  "  court  house,"  "  jail/'  intending  to  grant  an  ease- 
ment to  the  county,  and  sold  to  private  pei-sons  lots  in  the  city,  and  tbe 
county  improved  the  site  for  those  purposes,  the  State  would  be  estopped 
from  reclaiming  the  block  of  land,  unencumbered  with  the  easement,  as 
long  as  the  county  used  it  as  a  court  house  and  jail  site.  But  when  the 
county,  acting  through  its  Commissioners  Court,  abandoned  and  relin- 
quislied  its  easement,  and  acquired  and  permanently  improved  a  new 
court  house  and  jail  site,  under  a  free  lease  of  ninety-nine  years  from  the 
State,  the  latter,  as  the  successor  of  the  Republic,  is  not  estopi)ed,  as 
against  the  county,  from  retaking  unencumbered  dominion  of  tlie  old 
abandoned  site,  because  the  State  is  entitled  to  every  use  of  the  lot  not 
inconsistent  with  the  designated  easement.  The  easement  having  been 
extinguished  and  abandoned,  the  right  of  possession  reverts  to  the  State. 
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The  State  is  not  estopped  in  this  suit  as  against  the  owners  of  any  lots  in 
the  city  of  Austin;  because,  flret,  none  of  them  are  parties  to  this  suit, 
and  the  county  is  not  entitled  to  their  defenses,  if  any  they  have;  second, 
they  purchased  their  lots  with  knowledge  that  only  a  qualified  easement 
for  court  house  and  jail  purposes  upon  the  block  in  question  was  granted, 
and  that  the  people  of  the  county  had  a  riglit  and  a  continuing  power  tO 
abandon  and  relinquish  the  same  and  change  the  location  of  the  court 
house  and  jail  whenever  public  convenience  and  interest  might  require 
it;  and  third,  they  have  no  vested  right  in  the  specified  easement,  or  if 
80,  they  have  waived  and  surrendered  it  by  more  than  fifteen  years  ac- 
quiescence in  its  unavailability  and  abandonment.  Stevenson  v.  Chatta- 
nooga, 4  Am.  and  Eng.  Corp.  Cases,  503;  Parisa  v.  Dallas,  18  S.  W.  Rep., 
568;  Ellsworth  v.  Lord,  40  Minn.,  337;  Wirt  v.  McEnnery,  6  Am.  and 
Eng.  Corp.  Cases,  105;  Hyde  Park  v.  Borden,  94  111.,  34;  Washb.  on 
Ease,  and  Serv.,  4  ed.,  244;  Cincinnati  v.  Lessees  of  White,  6  Pet.,  432; 
Godd.  on  Law  of  Ease.,  460-462,  465;  Wilder  v.  St.  Paul,  12  Minn., 
201;  Lebanon  v.  Warren  County,  9  Ohio,  80;  Lamar  County  v.  Clem- 
ents, 49  Texas,  347;  Gilder  v.  Brenhom,  67  Texas,  345;  Armstrong  v. 
Dearbon  County,  4  Blackf.,  213. 

David  H.  Hewlett^  for  appellee. — 1.  The  facts  in  evidence  raise  the 
presumption  of  a  grant  of  the  land  in  controversy  by  the  Republic  of 
Texas  to  the  appellee.  Hobby's  Land  Law,  sec.  1665,  note;  Lewis  v. 
San  Antonio,  7  Texas,  288;  Taylor  v.  Watkins,  26  Texas,  688;  New  Or- 
leans  v.  United  States,  10  Pet.,  662;  Cincinnati  v.  White,  6  Pet,  438; 
Barclay  v.  Howell,  6  Pet,  498. 

2.  If  appellee's  title  to  the  land  be  less  than  an  absolute  gi*ant,  then  it 
derives  its  title  to  the  same  through  a  legislative  grant  by  way  of  dedi- 
cation, and  if  not  a  legislative  then  a  common  law  dedication  of  the  same 
to  a  public  use,  such  use  being  a  peri>etual  one,  i.  e.,  for  court  house  and 
jail.  Wblie  v.  Boute,  19  Ohio  St,  238;  Fulton  v.  Mehrenfeld,  8  Ohio 
St,  440;  Williams  v.  The  Presbyterians,  1  Ohio  St,  478;  10  Pet.,  431 ;  5 
Wall.,  290;  7  Wall.,  272. 

3.  The  State  having  dedicated  the  land  in  controverey  to  a  perpetual 
public  use,  she  can  not  revert  the  title  and  reclaim  possession  for  misuser 
or  nonuser  of  the  same.  She  has  no  authority  over  the  subject  further 
than  to  protect  the  public  rights  secured  by  the  grant.  Commonwealth 
V.  Rush,  14  Pa.  St,  186;  Barclay  v.  Howell,  6  Pet.,  488;  1  Ohio  St,  478; 
United  States  v.  New  Orleans,  10  Pet,  451. 

4.  In  the  absence  of  legislative  expression  or  direction  that  the  title  to 
the  land  in  controversy  shall  revert  to  and  its  possession  be  reclaimed  by 
the  State,  no  other  or  different  agency  of  her  sovereignty  has  the  power 
to  express  the  State's  election  upon  the  subject  matter  of  such  forfeiture. 
Rev.  Stats.,  art.  2811a;  Schulenberg  v.  Harriman,  21  Wall.,  34. 
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5.  The  act  of  the  Legislature  empowering  the  county  to  sell  and  ptas 
the  title  to  the  block  of  land  in  controveray,  was  a  recognition  of  Uie  title 
to  the  same  for  a  public  use  in  the  county;  and  whether  said  act  has  ex- 
pired of  its  own  limitation,  or  never  having  been  accepted  or  acted  on  by 
the  county,  has  become  obsolete  and  inoperative,  does  not  affect  the  ques- 
tion of  title  of  the  county  to  the  land  involved. 

ON    APPLICATION   FOR   WRn   OP   ERROR. 

C.  A,  Culberson^  Attorney-General,  and  Mann  Trice^  Assistant  Attor- 
ney-General.—  The  record  shows,  (1)  a  dedication  limited  to  specific 
public  uses  and  purposes,  to- wit,  court  house  and  jail  purposes;  (2)  an 
acceptance  by  defendant  in  en-or  for  such  uses  and  purposes;  (3)  an 
abandonment  and  nonuscr  for  the  purposes  for  which  the  dedication  was 
originally  made. 

It  is  well  settled  that  upon  such  a  statement  of  facts  no  title  passes,  but 
the  usee  is  simply  invested  with  the  right  to  use  the  property  for  the  pur* 
poses  for  which  the  dedication  was  made;  and  when  soch  use  ceases,  all 
rights  originally  granted  revert  to  the  dedicator.  2  Dill,  on  Mun.  Corp., 
4  ed:,  sec.  633;  Mills  on  Em.  Dom.,  sec.  57;  Elliott  on  Roads  and  Bridges, 
sees.  89,  670,  et  seq.;  Lewis  on  Em.  Dom.,  sec.  596;  Ramthun  v.  Half- 
man,  58  Texas,  551;  Mendez  v.  Dugart,  17  La.  Ann.,  171;  Marginy  v. 
Railway,  15  La.  Ann.,  427. 

Wherefore  it  is  respectfully  submitted  that  the  judgment  of  the  court 
below  should  be  in  all  things  reversed,  and  judgment  here  rendered  for 
plaintiff  in  error,  as  should  have  been  in  the  fii*8t  place. 

HENRY,  Associate  Jcstice. — This  case  is  before  us  on  a  writ  of  error 
to  the  Court  of  Civil  Appeals  of  the  Third  Supreme  Judicial  District,  sued 
out  by  the  appellant. 

The  county  of  Travis  brought  suit  in  the  District  Court  against  L.  M. 
Crooker,  as  surviving  partner  of  Christian  <fe  Crooker,  and  Matilda  Christ- 
ian, as  the  surviving  wife  of  the  said  Christian,  to  recover  $1500,  claimed 
to  be  due  by  contract  for  the  rent  of  a  certain  block  of  land  in  the  city  of 
Austin. 

The  State  of  Texas  intervened  in  the  suit,  by  petition  in  the  nature  of 
an  action  of  tresi)ass  to  try  title,  alleging  ownerehip  of  the  land  in  con- 
troversy and  praying  for  a  judgment  for  its  possession  and  for  the  recov- 
ery of  $1500,  as  damages  for  its  use  and  occupation. 

The  defendants  consented  to  a  judgment  against  them,  in  favor  of  the 
party  found  to  be  entitled,  for  $1500. 

The  case  was  tried  by  the  judge  without  a  jury,  and  a  judgment  was 
i-endered  in  favor  of  the  county  against  the  State  for  the  land,  and 
against  the  defendants  for  the  money. 
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Omitting  legislative  acts,  the  material  facts  found  by  the  Court  of  Civil 
Appeals  are  substantially  as  follows: 

When  the  city  of  Austin  was  originally  divided  into  blocks  and  lots 
and  platted,  the  block  in  controvei-sy,  and  all  other  lots  and  blocks  in 
said  city,  belonged  to  the  Republic  of  Texas,  and  all  of  them  not  in 
some  manner  dedicated  to  public  uses  were  subsequenlly  sold  by  the  Re- 
public or  the  State. 

As  provided  by  the  statute  of  the  Republic,  quoted  below,  the  agent 
of  the  Republic  designated  upon  the  map  of  the  city  the  lots  and  blocks 
reserved  for  public  uses. 

The  original  map  of  the  city  was  made  in  1840,  and  is  now  on  file  in 
the  General  Land  Office  of  the  State  of  Texas.  Upon  it  the  block  now  in 
controverey  is  designated  as  follows:  On  the  north  half  thereof  is  writ- 
ten the  words  "court  house,"  and  on  the  south  half  the  word  ''jail." 
UiK>n  said  map  the  block  immediately  north  of  said  court  house  and  jail 
block  is  designated  by  the  words  "public  square."  The  said  map  was 
made  by  the  agent  of  the  Republic,  and  has  remained  on  Rka  since  it  was 
made  as  the  official  map  of  said  city,  and  all  lots  and  blocks  were  sold  by 
the  government  by  and  according  to  said  map. 

In  the  yeai*  1846  Travis  County  took  possession  of  the  block  in  contro- 
vesy  and  erected  on  it  a  wooden  jail,  which  it  used  until  18')3.  at  which 
time  it  was  destroyed  by  fire.  In  1855  the  county  erected  on  the  north 
half  of  the  block  a  rock  and  concrete  house  for  a  court  house  and  jail, 
which  is  still  standing,  and  was  used  for  said  purposes  until  1876,  when 
it  was  abandoned  by  the  county,  and  it  has  not  since  that  time  been  used 
as  a  court  house  or  jail,  but  since  1877  said  block  has  been  rented  by  the 
-county  to  Loomis  <fe  Christian,  and  their  successors,  the  defendants  Chris- 
tian &  Crooker,  as  a  lumber  yard. 

In  pursuance  of  the  acts  of  the  Legislature  (herein  after  referred  to), 
Tmvis  County  erected  in  1875  and  1876  a  court  house  and  jail  and  jail- 
or's residence,  at  a  cost  of  about  $220,000,  on  the  north  half  of  block 
number  123,  in  the  city  of  Austin,  which  it  has  ever  since  occupied. 

The  present  court  house  is  distant  about  three-quarters  of  a  mile  from 
the  old  court  house;  is  more  conveniently  situated  for  the  inhabitants  of 
the  city,  and  its  location  is  better  suited,  in  every  particular,  for  the  uses 
intended  than  the  old  one  is. 

The  present  value  of  the  old  court  house  and  jail  is  about  $2500.  The 
present  population  of  Travis  County  is  about  50,000;  of  the  city  of 
Austin  20,000. 

The  State's  plea  of  intervention  was  filed  in  this  cause  on  the  8th  day 
of  May,  1891,  which  was  the  first  act  upon  the  part  of  the  State  that 
<»illed  in  question  the  title  of  the  county  or  its  right  to  hold  and  use  the 
b\ock  in  controversy. 
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The  intervention  of  the  State  was  by  the  Attorney-General,  under  the 
direction  of  the  Governor. 

A  motion  by  the  State  for  a  rehearing,  which  was  refused,  presented 
the  following  grounds  therefor,  which  are  insisted  upon  in  this  court: 

"1.  Because  the  court  erred  in  holding  that  the  title  to  the  premises 
in  question  did  not  revert  to  the  State  on  the  abandonment  and  nonuser  of 
the  premises  for  the  purposes  for  which  the  dedication  was  originally  made. 

'*  2.  The  court  erred  in  holding  that  appellee  acquired  title  to  the  prem- 
ises in  question  by  virtue  of  section  3  of  special  act  of  the  Legislature  of 
the  30th  day  of  May,  1873." 

An  act  of  the  Congress  of  the  Republic,  entitled  *'An  act  for  the  per- 
manent location  of  the  seat  of  government,**  approved  January  14,  1839^ 
(page  161,  Special  Laws,  1839),  provided  for  the  appointment  of  an  agent 
by  the  President  of  the  Republic,  as  soon  as  he  should  receive  the  report 
of  the  commissioner  appointed  to  locate  the  capital,  to  survey,  plat,  and 
sell  640  acres  of  land  out  of  the  site  chosen,  and  that  *^said  agent  shall 
cause  to  be  made  ten  plats  of  said  city,  one  of  which  shall  be  deposited 
with  the  President,  one  with  the  Commissioner  of  the  General  Land  Office, 
one  with  the  Texas  Consul  at  New  Orleans,  one  with  the  Texas  Consul  at 
Mobile,  and  the  remainder  of  which  shall  be  retained  by  the  agent  of  said 
city." 

The  act  further  provided,  *'  that  the  said  agent,  before  the  sale  of  said 
lots,  shall  set  apart  a  sufficient  number  of  the  most  eligible  for  a  capitol^ 
arsenal,  magazine,  university,  academy,  churches,  common  schools,  bos-^ 
pital,  penitentiary,  and  for  all  other  necessary  public  buildings  and  pur- 
poses." 

We  ai'e  of  the  opinion  that  the  copy  of  the  plat  found  in  the  General 
Land  Office,  on  which  are  written  the  words  *' court  house"  and  *'jail," 
and  no  other  designation  or  number,  on  the  block  in  controversy,  con- 
sidered in  connection  with  the  said  statute  and  the  other  facts  in  evidence, 
is  sufficient  to  show  a  dedication  of  the  use  of  the  block  to  the  county  of 
Travis  for  the  purpose  of  constructing  and  keeping  on  it  the  building* 
designated  so  long  as  the  county  might  elect  to  occupy  it  for  such  pur- 
poses.    The  fee  never  passed  out  of  the  State. 

It  is  contended  by  the  appellee,  that  by  the  dedication  public  rights 
were  acquired  in  the  use  of  the  land,  which  could  not  be  impaired  nor 
destroyed  by  the  action  of  the  county  nor  the  authority  of  the  State,  and 
that  it  is  only  "  when  the  use  becomes  impossible  of  execution  that  prop- 
erty dedicated  to  public  uses,  without  any  provision  for  forfeiture,  re- 
verts or  the  right  to  such  use  becomes  extinct."  14  Pa.  St.,  186;  Bar- 
clay V.  Howell,  6  Pet.,  498;  1  Ohio  St.,  478;  New  Orleans  v.  United  States, 
10  Pet.,  662. 

We  think  that  the  doctrine  contended  for  is  correct  when  applied  to^ 
some  dedications,  but  not  to  all,  nor  to  the  one  now  under  consideration- 
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If  the  land  had  been  dedicated  unqualifiedly  to  public  uses;  if,  for  in- 
stance, the  words  "public  park"  had  been  written  upon  the  plat  instead 
of  the  words  "court  house"  and  "jail,"  we  think  that  the  public,  as 
well  as  the  purchasers  of  adjacent  lots,  would  then  have  acquired  rights 
in  the  property  beyond  the  power  either  of  the  State  or  the  county  to  di- 
vert or  afiFect;  and  if  in  such  case  an  attempt  had  been  made  to  defeat  or 
modify  the  enjoyment  of  such  riglits,  then  the  remedy  would  have  been 
to  compel  their  observance  by  appropriate  legal  proceedings,  which  any 
owner  of  adjacent  lots  could  have  instituted.  If  the  dedication  had  been 
of  that  character,  it  would  have  been  available  in  this  case  by  the  county 
against  the  intervention  of  the  State,  The  City  of  Cincinnati  v.  The 
Lessees  of  White,  6  Pet.,  431;  Warren  v.  The  Mayor  of  Lyons  City,  22 
Iowa,  351;  San  Francisco  v.  Canavan,  42  Cal.,  553;  Am.  and  Eng.  Encyc. 
of  Law,  title  "  Dedication." 

Instead  of  being  a  general  or  unqualified  dedication  to  the  public,  the 
only  privilege  granted  was  to  use  the  land  for  a  court  house  and  jail.  It 
must  have  been  understood  by  purchasers  of  lots,  and  all  othere  having 
an  interest  in  the  matter,  that  the  county  was  not  bound,  and  could  not 
become  bound,  to  permanently  keep  its  court  house  or  jail  at  that  place. 
It  had  from  the  beginning  the  inalienable  right  to  remove  both  from  the 
land  whenever  its  interest  or  convenience  should  lead  it  to  do  so.  Wliat- 
ever  interest  others  had  in  the  use  of  the  proi^erty  was  acquired  with  the 
knowledge  of  this  right  and  subject  to  its  exercise.  The  State  had  the 
power  to  make  an  unqualified  or  unlimited  dedication,  and  if  it  had  done 
80  it  could  not  now  defeat  it;  but  instead  of  that,  it  limited  its  use  to  an 
expressed  purpose. 

The  privilege  proposed  by  the  State,  and  accepted  by  the  county,  was 
that  the  county  might  use  the  land  as  a  site  for  its  court  house  and  jail  as 
long  as  it  should  choose  to  do  so.  Tlie  rights  acquired  by  othei's  in  the 
use  were  subordinate  to  those  of  the  county  and  depended  upon  its  action. 

The  State  had  pledged  the  land  only  for  specified  uses,  and  when  they 
were  abandoned,  there  rested  upon  it  no  obligation  to  devote  the  prop- 
erty to  puiT)08es  never  consented  to  by  it,  by  dedication  nor  otherwise, 
in  favor  of  either  the  county  or  purchasers  of  lots.  Lewis  on  Em.  Dom., 
sec.  596;  Washb.  on  Ease.,  707;  Ang.  on  HigU ways,  sec.  326;  5  Am.  and 
Eng.,  Encyc.  of  Law,  419;  55  Pa.  St.,  350;  44  Ohio  St,  406;  36  Barb., 
136;  52  Conn.,  25?. 

We  are  aware  that  there  are  some  expressions  in  the  opinion  of  this 
court  in  the  case  of  Lamar  County  v.  Clements,  49  Texas,  347,  that  are 
not  in  harmony  with  the  views  here  expressed,  but  tliey  were  not  called 
for  by  the  facts  of  the  case,  and  hence  are  not  conclusive  of  the  question. 

In  that  case  the  block  was  distinguished  in  the  plat,  by  which  other  lots 
were  sold,  by  the  words  "  public  square,"  and  nothing  else.    The  use  was 
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unlimited,  and  it  was  decided,  correctly,  we  think,  that  it  could  not  be 
revoked  nor  changed. 

We  do  not  think  that  the  county  could  lose  the  right  to  occupy  and  use 
the  land  except  by  an  abandonment,  intended  to  be  permanent,  of  the 
specified  uses. 

Tliere  is  no  question  about  the  act  of  abandonment.  With  regard  to  the 
intention,  the  question  is,  Wliat  was  the  intention  of  the  county  authorities 
at  the  time  of  the  removal  ?  and  not  what  might  be  their  action  at  some 
indefinite  time  in  the  future. 

Upon  this  point  the  evidence  shows,  that  the  buikling  on  the  lot  had 
become  unlit  for  the  purix)ses  for  which  it  was  designed,  and  that  the  loca- 
tion was  not  so  desirable  nor  convenient  as  were  some  other  points  in  the 
city  of  Austin.  A  committee  had  been  appointed  by  the  County  Court 
to  investigate  and  rc]x>rt  witli  regard  to  another  specified  location,  and 
also  the  terms  u[>on  which  another  lot  could  be  purchased. 

The  lease  from  the  State  of  the  lot  subsequently  used  for  the  period  of 
ninety-nine  years,  and  the  substantial  and  costly  improvements  placed 
upon  it,  conclusively  show  that  the  purjwse  of  the  county  was  to  abandon 
the  old  location  for  at  least  that  length  of  time;  and  there  is  nothing  to 
indicate  that  it  had  any  intention  of  returning  to  it  at  the  end  of  the  lease, 
even  if  a  purpose  to  be  executed  after  such  an  interval  could  be  ti*eated 
as  of  any  importance. 

The  [Xirmanent  purpose  of  the  county  is  not  affected  by  the  fact  that 
the  State  had  the  power  to  cancel  its  lease  and  take  possession  of  Uie  new 
improvements  by  paying  for  them.  Without  regard  to  the  improbability 
that  the  State  would  elect  to  recall  the  lease,  at  the  expense  of  paying  a 
large  price  for  buildings  probably  in  no  resi)ect  adapted  to  its  wants,  the 
question  of  abandonment  by  the  county  does  not  depend  upon  the  power 
nor  the  option  of  tlie  State,  but  upon  its  own  action  and  intentions.  At 
most  the  reserved  power  of  the  State  over  the  new  location  might  affect 
tlie  wisdom  of  abandonment,  but  it  could  not  control  either  the  fact  or 
the  permanency  of  the  intention  of  the  county. 

An  act  of  abandonment  that  would  terminate  the  dedication  and  restore 
the  land  to  the  State  as  its  owner,  would  not  the  less  have  that  effect  be- 
cause it  was  done  with  the  knowledge  and  consent  of  the  State,  when  it 
was  unaffected  by  any  new  contract  or  agreement. 

But  it  is  insisted,  that  the  State,  by  the  statutes  enacted  relating  to  the 
property,  recognized  and  vested  in  the  county  an  interest  in  the  land, 
which  continues  and  which  can  not  be  divested  by  or  for  the  benefit  of 
the  State. 

As  shown  by  the  conclusions  of  fact,  there  were  three  acts  of  the  Legis- 
lature affecting  the  subject,  passed  respectively  in  the  years  1873,  1874, 
and  1875. 

The  caption  of  the  act  of  1873  reads  as  follows:     *'An  act  to  dedicate 
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to  the  use  of  Travis  County  certain  land  in  the  city  of  Austin  on  which 
to  erect  a  court  house  and  jail,  and  to  enable  said  county  to  build  the 
same."     This  act  was  passed  on  the  30th  day  of  May,  1873. 

Section  1  of  the  act  dedicated  to  the  county  for  sixty  years  block  num- 
ber 123  in  tlie  city  of  Austin,  on  which  to  erect  a  court  house  and  jail  of 
not  less  value  than  $90,000,  and  provided  that  the  county  sliould  place 
at  the  disposal  of  the  Legislature,  free  of  charge,  ^^  all  the  rooms  in  the 
north  half  of  the  basement  story  of  said  court  house,  not  less  than  five.*' 
It  provided  that  specified  lodges  and  encampments  of  the  Masonic  fra- 
ternity and  the  order  of  Odd  Fellows  should  have  the  right  to  erect,  free 
of  charge,  a  third  story  on  said  building,  with  the  right  of  free  ingress 
and  egress  to  the  same.  It  also  pi*ovided,  that  said  buildings  should  be 
erected  within  five  years  from  the  passage  of  the  act,  or  that  the  lease 
should  become  void;  and  that  the  lot  should  revert  to  the  State  in  case 
the  county  should  ''  fail  to  keep  up  and  maintain  a  jail,  cleanly  and  com- 
fortable for  prisoners,  and  adequately  provided  against  the  inclemency  of 
tlie  weather." 

The  second  section  authorized  the  levy  of  a  tax,  amounting  to  $15,000, 
for  six  years,  to  pay  for  erecting  said  '*  court  house  and  jail,"  and  the 
issuance  of  bonds  *'  not  to  exceed  $90,000,  beai'ing  interest  at  the  rate  of 
8  per  cent  per  annum,  redeemable  in  annual  installments  from  the  pro- 
ceeds of  said  tax;  •  ♦  •  provided,  said  bonds  shall  not  be  issued  nor 
said  taxes  be  levied  unless  a  majority  of  all  the  registered  voters  in  Travis 
County     *     •     •    shall  vote  in  favor  of  said  bonds  and  taxation." 

The  third  and  last  section  of  said  act  (except  the  fourth,  which  relates 
to  the  time  when  it  took  effect)  reads  as  follows: 

"  Section  3.  Said  County  Court  is  further  authorized  and  empowered 
to  sell  at  public  vendue  or  at  private  sale,  to  the  best  advantage,  the 
buildings  and  land  now  occupied  as  a  court  house  and  jail  in  said  city  of 
Austin,  and  to  make  and  execute  a  deed  or  deeds  to  the  purchaser  or  pur- 
chasers of  the  same;  said  deed  or  deeds  to  be  made  and  acknowledged  by 
the  presiding  justice  of  said  county  of  Travis.  The  amount  of  the  pro- 
ceeds of  said  sale  to  be  appropriated  to  and  expended  in  erecting  said  court 
house  and  jail  herein  provided  for." 

The  caption  of  the  Act  of  1874,  approved  May  4,  1874,  reads  as  fol- 
lows: ^'An  act  to  lease  to  the  use  of  Travis  County  certain  land  in  the 
city  of  Austin,  on  which  to  erect  a  court  house  and  jail,  and  to  enable 
said  county  to  build  the  same." 

This  act  has  only  one  section,  the  contents  of  which  are  substantially 
■B  follows:  It  leases  the  north  half  of  block  123  to  the  county  of  Ti-avis 
for  ninety-nine  years,  on  which  to  erect  a  court  house  and  jail  of  not  less 
value  than  $90,000,  within  five  years  from  the  passage  of  the  act,  other- 
wise the  lease  to  be  void,  and  provides,  that  the  county  ''shall  be  liable 
to  suit,  and  all  police  laws  and  regulations,  so  far  as  paving  sidewalks  and 
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otherwise,  so  far  as  this  property  is  concerned,  in  the  same  manner  as  citi- 
zens of  Austin  are,"  and  that  "should  the  State  hereafter  at  anytime 
desire  so  to  do,  it  shall  have  the  right  to  annul  said  lease  by  paying  to 
said  county  the  full  value  of  all  improvements  on  said  lot" 

The  caption  of  the  Act  of  1875  refers  alone  to  the  Act  of  1874,  quotes 
its  caption  in  full  and  literally,  and  expresses  that  the  additional  purpose 
of  the  act  (of  1875)  is  to  authorize  the  County  Court  of  Travis  County 
to  issue  and  dispose  of  bonds  of  said  county  for  the  purpose  of  erecting  a 
court  house  and  jail,  in  accordance  with  the  provisions  of  said  Act  of 
1874,  and  to  provide  for  the  redemption  of  said  bonds. 

The  body  of  the  act  refers  to  the  Act  of  1874,  which  it  says  the  county 
can  not  comply  with  without  the  issuance  of  bonds.  The  remainder  of 
the  act  relates  exclusively  to  the  issuance  and  payment  of  the  bonds;  tiiat 
is  to  say,  the  fii-st  section  provides,  that  the  county  may  issue  bonds,  not 
exceeding  $150,000,  to  be  used  exclusively  for  the  construction  of  a  court 
house  and  jail.  The  second  section  relates  to  the  form  and  execution  of 
the  bonds,  and  the  time  and  place  of  their  payment.  The  third  section 
relates  to  the  manner  of  the  levy  and  collection  of  a  tax  to  pay  the  prin- 
cipal and  interest  of  the  bonds,  and  the  creation  and  investment  of  a  sink- 
ing fund.  The  remaining  sections  relate  to  the  collection  of  the  taxes, 
and  to  the  compensation  to  be  paid  officers  for  that  and  for  the  sale  of 
bonds. 

The  Act  of  1873  is  not,  in  any  way,  referred  to  in  the  other  acts. 

The  Act  of  1873  contains  the  following  matters  not  included  in  either 
of  the  later  acts: 

1.  A  reservation  in  favor  of  the  State  of  the  right  to  use  the  basement 
of  the  new  court  house. 

2.  A  reservation  in  favor  of  the  Masonic  and  Odd  Fellows  fraternities 
of  the  right  to  erect  and  use  a  third  story  upon  the  new  court  house. 

3.  A  pit) vision  that  the  leased  land  should  revert  to  the  State  if  the 
county  should  fail  to  keep  the  jail  properly. 

4.  A  provision  requiring  the  question  of  the  issuance  of  bonds  to  be 
submitted  to  a  vote  of  the  people. 

5.  The  section  authorizing  the  county  to  sell  the  block  now  in  contro- 
versy and  appropriate  the  proceeds. 

The  later  acts  provided  for  the  State's  taking  possession  of  the  property 
now  occupied  by  paying  for  the  improvements,  and  imposed  upon  Uie 
county  the  duty  of  paying  the  expense  of  paving  the  sidewalks  adjacent 
to  it. 

Such  provisions  as  were  put  both  in  the  first  act  and  in  the  latter  acts 
were  materially  changed. 

AVlien  their  captions,  form,  and  substance  are  considered,  we  think  it 
is  clear  that  the  acts  of  1874  and  1875  were  intended  to  embrace  the  en- 
tire subject  matter  of  legislation. 
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The  facts,  that  the  captions  of  the  acts  of  1873  and  1874  are  precisely 
similar,  except  that  in  the  latter  one  the  word  ^*  lease  '*  is  used  instead  of 
the  word  '*  dedicate"  in  the  former  one;  that  the  act  of  1874  purports 
to  he  an  original  and  not  an  amendatory  law,  and  that  it  in  material  re- 
spects clianges  some  of  the  terms  of  the  fli-st  act,  and  adds  othei-s  entirely 
new,  indicate  that  it  was  intended  as  a  substitute  and  not  an  amendment. 

Increased  weight  is  added  to  this  conclusion  when  it  is  considered  that 
the  only  particulars  in  which  the  act  of  1874  was  deficient,  in  the  way  of 
providing  for  the  construction  of  the  new  public  buildings  by  the  county, 
existed  in  its  omission  to  confer  authority  upon  the  county  to  issue  and 
sell  bonds  and  provide  for  their  payment,  without  which  it  is  not  found 
to  be  practicable  latterly  to  construct  such  improvements.  To  supply 
this  oversight  was  the  expressed  occasion  for  enacting  the  law  of  1875. 
This  act  was  intended  to  be,  as  it  was  in  form,  amendatory,  but  it  was 
in  terms  made  to  amend  the  act  of  1874  and  not  that  of  1873,  notwith- 
standing its  subject,  the  issuance  of  bonds,  was  embraced  in  the  act  of 

1873  and  not  mentioned  in  that  of  1874. 

It  seems  to  us  that  the  Legislature  clearly  intended,  by  the  statutes  of 

1874  and  1875,  "  to  prescribe  the  only  rule  that  should  govern  in  the 
case  provided  for,"  and  they  must  therefore  be  held  to  repeal  the  act  of 
1873.  Sedg.  on  Const,  of  Stats.,  104;  Bryan  v.  Sundberg,  5  Texas,  418; 
Rogers  v.  Watrous,  8  Texas,  62. 

It  may  be  added,  that  the  act  of  1873  was  in  the  nature  of  a  proposi- 
tion which  could  not  take  effect  until  accepted  by  the  count}^  and  the 
facts  found  do  not  evidence  that  it  was  ever  accepted  or  acted  upon. 

The  title  to  the  land  was  in  the  State;  the  use  to  which  it  had  appro- 
priated it  had  been  abandoned.  The  State  alone  had  become  entitled  to 
its  possession  and  use,  and  it  did  not  require  a  special  legislative  act  or 
declaration  to  authorize  the  institution  of  a  suit  by  the  State  for  its  re- 
covery.    This  suit  was  authorized  by  the  Revised  Statutes,  article  2811a. 

The  judgments  of  the  District  Court  and  of  the  Court  of  Civil  Appeals 
will  be  revei*sed  and  a  judgment  here  rendered  in  favor  of  the  intervenor 
against  the  county  for  the  possession  of  the  land  in  controversy,  and  against 
the  defendants  for  the  sum  of  $1500  for  the  rent  or  use  of  said  land,  and 
against  the  county  and  the  defendants  for  all  costs  incurred  in  the  Dis- 
trict Court,  and  against  the  county  for  the  costs  of  the  Court  of  Civil 
Appeals  and  of  this  court. 

Beversed  and  rendered. 

Delivered  April  3,  1893. 

Motion  for  rehearing  refused. 
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N.  A.  Gallagher  v.  Patrick  McHdgh  et  al. 
No.  49. 

1.  When  a  Reversal  Does  Not  Settle  the  Case.— Suit  by  MeHu^h 
et  al.  for  land.  Petitioners  claimed  as  collateral  heirs  of  Limerick  and  wife,  who 
were  common  source.  Petition  also  set  out  an  instnimeut  executed  by  Limerick 
and  wife  to  Bremond,  under  wliom  Galla^tier  iield.  alle>;in^  that  the  instrument 
was  invalid,  etc.  Defendant  filed  ^neral  and  special  exceptions*  alle^m^i^  the  valid- 
ity of  the  conveyance  to  Bremond  as  apparent  on  it««  face.  The  defeuttaut  also 
pleaded  not  ffuilty.  The  demurrer  and  extreptions  were  sustained,  and  jnd^ent 
final  was  remlered  for  the  defendant,  tlie  plaintiffs  having  declined  to  amend.  The 
plaint! fi's  appealed,  and  both  appellants  and  appeUee  requeste<l  that  tlie  Instruroeat 
be  construed  by  the  court.  The  Court  of  Civil  Appeals  reversed  and  remmded 
the  case  for  the  purpose  of  taking  evidence  to' the  intent  of  the  makers  (Limerick 
and  wife)  in  executing  the  conveyance.  On  application  for  writ  of  error,  heli, 
that  the  judji^ent  of  the  Court  of  Civil  Appeals  reversing  the  trial  Jud/^cnt  for 
the  reason  ^ven  did  not  afifect  the  merits  of  the  case  nor  settle  the  matter  in  con- 
troversy. 

2.  Settles  the  Case.— By  the  words  ^^  settles  the  case"  we  underBtand  to  be 
meant,  fixes  the  rij^hts  of  the  parties. 

Application  for  Writ  of  Error  to  the  Court' of  Civil  Appeals,  Third 
District,  in  appeal  from  Travis.  Tried  below  before  Hon.  James  H. 
Robertson. 

The  gi'ounds  of  application  ore  here  given  (after  formal  allegations): 

*'  It  is  represented  that  the  sole  and  only  question  before  the  court  on 
appeal  was  the  construction  of  said  instrument,  the  api)ellants  insisting 
that  it  created  a  trust  in  Bremond,  which  was  by  him  executed,  and  that 
there  was  no  disposition  of  the  residue;  and  the  trust  lapsing,  that  the  es- 
tate went  to  the  heirs.  The  appellee  insisting  that  the  face  of  the  instru- 
ment showed  an  intent  to  convey,  and  that  the  words  thereof  did  convey 
the  remainder  of  the  property  in  full  ownership;  that  the  paper  given  to 
Bremond  described  such  ownersliip,  and  that  the  legal  effect  of  the  instru- 
ment left  an  estate  in  fee  in  Bremond  after  the  death  of  the  smvivor  of 
the  Limericks  —  husband  and  wife. 

"  Thus  the  construction  of  the  instrument  is  a  question  of  law,  and  tlie 
determination  of  the  question,  as  insisted  by  both  parties  to  the  api)eal. 
was  necessary  to  a  decision  of  the  said  cause  in  the  said  Court  of  Civil 
Appeal  •.  and  the  question  of  its  construction  was  the  only  question  on  Uie 
appeal,  and  was  directly  presented  in  assignment  of  error,  propositions, 
and  arguments  by  appellants,  and  by  the  brief  of  appellee,  and  in  his  mo- 
tion and  argument  for  rehearing.     *     •     ♦ 

"  The  case  set  out  in  the  transcript,  in  the  assignments  of  error,  and  in 
the  briefs  presented  the  sole  question  as  to  the  construction  of  the  paper. 
There  is  nothing  in  the  pleadings  from  which  it  can  be  presumed  that  any 
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circumstances  of  the  execution  of  the  paper  could  contribute  to  or  en- 
Ughten  the  terms  of  the  paper." 
Additional  facts  are  in  head  notes  and  in  the  opinion  of  the  court. 

Terrell  A  Walker^  for  the  application. 

STAYTON,  Chief  Justice. — Applicant  seeks  a  writ  of  error  from  a 
judgment  of  a  Court  of  Civil  Appeals,  reversing  a  judgment  of  the  Dis- 
trict Court,  and  remanding  the  cause  for  trial  ui)on  its  merits. 

The  application  shows  that  the  rights  of  the  parties  dei>end  on  the  true 
cODStruction  of  an  instrument  in  writing,  and  that  this  was  so  presented 
by  the  pleadings  in  the  District  Court  that  tlie  question  of  construction 
could,  in  the  opinion  of  the  court,  be  passed  uix)n  on  demurrer. 

This  was  done,  the  District  Court  holding  that  the  plaintiffs  showed  no 
right;  and  there  being  no  o£fer  on  their  part  to  amend,  judgment  was 
entered  for  the  defendant,  who  now  makes  this  application  for  writ  of 
error. 

The  Coui-t  of  Civil  Appeals  held,  that  the  demurrer  should  not  have 
been  sustained,  and  that  pai*ol  evidence  was  necessary  to  enable  the  court 
to  construe  the  instrument. 

Under  this  state  of  facts,  it  is  as  unnecessary  as  it  would  be  improper 
for  this  court  to  express  any  opinion  as  to  the  correctness  of  this  ruling; 
for  it  is  evident  that  it  can  not  necessarily  have  any  effect  on  the  ultimate 
disposition  of  tlie  case. 

There  is  no  question  involved  in  the  case,  nor  party  to  it,  which,  under 
the  law,  would  authorize  this  court  to  gi*ant  a  writ  of  error  on  a  judgment 
reversing  and  remanding  a  cause;  nor  is  there  any  other  ground  on  which 
the  writ  might  be  granted. 

The  statute  provides,  that  this  court  may  issue  writs  of  error  "  wh?n 
the  judgment  of  the  Court  of  Civil  Appeals  revei'sing  a  judgment  prac- 
tically settles  the  case,  and  this  fact  is  shown  in  the  petition  for  writ  of 
error." 

By  the  words  ''settles  the  case"  we  iiii  lerstand  to  be  meant,  fixes  the 
rights  of  the  parties,  and  it  is  certainly  true  that  the  decision  of  the  Court 
of  Civil  Appeals  does  not  do  this.  It  simply  reverses  the  judgment  and 
remands  the  cause  to  enable  the  parties  to  introduce  any  evidence  they 
may  be  able  to  procure  throwing  light  upon  the  transaction,  such  as  may 
enable  the  court  better  to  arrive  at  the  intention  of  the  parties  than  it 
was  thought  could  be,  from  the  instrument  alone. 

Such  a  decision  settles  no  case,  and  settles  no  ultimate  right;  and  hav- 
ing no  power  to  grant  the  writ  on  the  application,  it  will  he  dismissed. 

Application  dismissed. 

Delivered  April  6,  1893. 
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J.  T.  Brackenridge  et  al.  v.  W.  E.  Cobb  et  al. 
No.  36. 

1.  Lien  Fixed  by  Levy  —  Recorded  Judfirment.— The  due  record  and 
liKlexin^  of  a  jiul^^eiit  will  not  afl'ect  a  levy  made  under  a  valid  jud^^meut  the 
levy  beiiio^  followed  ])j'  sale.  Nor  is  the  purchaser  at  said  sale  required  to  place 
his  sherUrg  deed  ui>ou  record  as  against  the  rights  of  the  original  parties  to  the 
reconlcd  judgment. 

2.  Issuance  of  Executions  —  Presumption.  —Two  executions  !n  same 
case  were  issued  on  the  same  day,  one  to  the  sheritt"  of  tlie  county  where  the  jutlg- 
i.ient  was  rendered.  This  execution  was  returned  the  day  issued.  Held^  that  it 
will  be  presumed  tliat  such  return  was  ma<le  l^efore  the  issuance  of  tlie  other,  which 
was  directed  to  officers  of  another  county,  and  under  which  sale  was  made. 

3.  Innocent  Purchaser— Fraud.— The  issuance  of  executions  sub^uent 
to  the  one  under  which  sale  was  made  of  the  land  in  litigation,  to  otlier  counties, 
although  fraudulent  in  attempting  to  hinder  and  delay  otlier  creditors,  would  not 
affect  the  title  of  a  purchaser  under  such  second  execution  having  no  notice  of  the 
facts  constituting  the  fraud. 

4.  Release  of  Lien  upon  Personalty  Discharging  Surety.  — The 
release  of  personal  proiierty  levied  u|>on,  if  made  8ul)sequeut  to  a  sheriflTs  sale  oth- 
erwise valid,  can  not  afl'ect  the  validity  of  a  sale  made  before  such  release,  when 
attacked  by  a  surety  claiming  such  release  to  be  a  discbarge  against  a  levy  upon  and 
sale  of  his  own  property. 

5.  Levy  and  Sale  of  Lands  of  Surety.  — If  under  executions  a^^ahist 
principal  and  surety  the  property  of  both  be  seized,  the  sale  of  that  belonging  to 
the  surety  without  the  sale  of  that  belonging  to  the  principal  would  not  render  the 
sale  void. 

6.  Fraudulent  Mortfirage.- The  title  of  defendants  not  depending  upon  any 
rights  acquired  In  the  adjustment  made  In  regard  to  the  trust  deed  in  the  reoord^ 
the  fact  that  it  was  fraudulent  could  not  change  the  result.  That  such  mortga^ 
was  believed  to  be  a  valid  lien  upon  land  sold  at  execution  sale  affords  a  reason  for 
the  sale  at  a  price  otherwise  inadequate. 

7.  Diligence  to  Avoid  Sale  at  Inadequate  Price.  —  An  execution 
debtor  complaining  of  inadequacy  in  price  at  sale  of  his  property  should  promptly 
act  to  avoid  such  sale  against  the  necessary  parties. 

8.  Refusal  of  Writ  of  Error  an  Approval  of  the  Judgmeiit- 
When  an  application  for  writ  of  error  is  refused,  this  is  in  effect  a  decision  by  thi« 
-court  that  the  decision  of  the  Court  of  Civil  Appeals  is  correct  in  its  result. 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals  for  Second 
District,  in  a  case  on  appeal  from  Coke  County. 

W,  0.  DaviSy  for  the  application. 

STAYTON,  Chief  Justice. — There  are  many  grounds  on  which  the 
application  for  writ  of  error  is  based,  and  to  avoid  misconception  as  to 
our  ruling  in  refusing  the  writ,  we  have  deemed  it  proper  very  briefly  to 
indicate  our  views  on  the  leading  questions. 

1.   If  it  be  conceded  that  the  abstract  of  the  judgment  through  wliich 
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upplicant  claims  was  properly  recorded  and  indexed,  this  gave  right  only 
in  subordination  to  the  levy  then  existing  on  the  land  under  the  execu- 
tion in  favor  of  Trammell  &  Co.,  through  which  defendants  claim;  and 
if  the  execution  under  which  they  bought  was  not  void,  they  acquired 
the  superior  right,  and  did  not  lose  it  by  failure  to  record  the  deed  made 
by  the  sheriff  after  the  registration  of  the  judgment  under  which  appli- 
cant claims;  for  nothing  had  occurred  after  the  registration  of  the  judg- 
ment and  before  the  record  of  the  deed,  under  which  defendants  claim, 
to  affect  the  riglits  or  privities  of  the  parties,  in  so  far  as  they  may  de- 
pend on  the  laws  relating  to  registration. 

2.  The  execution  issued  to  Coke  County  was  issued  on  the  same  day 
as  was  the  execution  to  the  county  in  which  the  judgment  was  rendered, 
but  the  latter  was  returned  on  that  day;  and  in  the  absence  of  evidence 
to  the  contrary,  it  ought  to  be  presumed  that  it  was  returned  before  the 
execution  to  Coke  County  was  issued,  and  that  went  into  the  hands  of 
the  sheriff  on  the  next  day  after  the  execution  issued  to  Wise  County  was 
returned. 

The  executions  issued  on  the  same  day  to  Coke,  Wichita,  Baylor,  Archer, 
and  Wilbarger  counties,  were  issued  in  the  order  here  given,  and  that  to 
Coke  County  first  went  into  the  hands  of  the  sheriff,  and  was  levied. 
Under  this  state  of  facts,  the  execution  to  Coke  County  must  be  held  to 
to  have  been  valid,  even  though  all  those  subsequently  issued  may  not 
have  been,  unless  they  were  all  issued  to  and  levied  ui>on  property  in  the 
several  counties  for  the  fraudulent  purpose  of  hindering,  delaying,  or 
defrauding  other  creditors  of  the  defendants  in  execution. 

The  issue  last  suggested  seems  to  have  been  made  by  the  pleadings,  but 
it  passed  through  the  trial  court,  and,  so  far  as  we  see  from  the  find- 
ings, through  the  Court  of  Civil  Appeals,  without  any  ruling  upon  the 
facts  or  law  involved  in  such  an  issue,  unless  the  seventeenth  finding  of 
fact  may  have  a  beai'ing  on  that  question. 

In  this  condition  of  the  application,  the  question  can  not  be  raised  here, 
and  it  becomes  unnecessary  to  consider  whether  such  fraud  on  the  part  of 
Trammell  <fe  Co.  could  affect  the  purchasers  at  execution  sale,  who,  under 
the  findings,  were  found  to  be  not  only  purchasers  in  good  faith,  but  also 
creditors,  through  subrogation,  of  the  common  debtor  to  whom  the  land 
In  controversy  belonged. 

3.  If  the  sale  under  execution  through  which  defendants  claim  was  for 
any  reason  voidable,  the  equitable  relief  sought,  through  resale  or  other- 
wise, would  be  barred,  even  if  facts  were  shown  that  would  have  entitled 
applicant  to  such  equitable  relief;  and  we  would  infer  from  the  opinion 
by  the  Court  of  Civil  Appeals  that  limitation  was  urged  as  a  defense  to 
Any  equitable  relief. 

4.  While  it  is  true  that  release  of  personal  property  belonging  to  the 
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principal  debtor,  which  had  been  levied  upon  under  some  of  the  execu- 
tions, would  have  released  the  surety  to  the  extent  at  least  of  the  value 
of  the  property  so  released,  if  the  liens  were  not  void  as  claimed  by  ap- 
plicant, still,  under  the  facts  of  this  case,  were  it  shown  that  the  property 
levied  upon  belonged  to  the  principal  debtor,  and  that  it  was  of  value  to 
have  satisfied  the  execution,  no  release  to  the  surety  who  owned  the  land 
in  controversy  would  have  resulted  when  the  sale  was  made  under  which 
defendants  claim,  for  at  tliat  time  no  property  had  been  released  from 
levy. 

It  was  not  shown,  however,  that  the  propert}'  seized  as  that  of  the  prin- 
cipal debtor  belonged  to  it,  or  what  its  value  was. 

If  under  execution  against  principal  and  surety  the  property  of  both 
be  seized,  the  sale  of  that  belonging  to  the  surety  without  the  sale  of  that 
belonging  to  the  principal  would  not  render  the  sale  void. 

In  such  case  the  surety,  or  one  of  his  creditors  who  had  acquired  a  lien 
on  his  property  seized,  by  proper  procedure,  might  have  that  of  the  prin- 
cipal debtor,  if  of  value  sufficient  to  pay  the  debt,  sold,  and  the  property 
of  the  surety  left  to  satisfy  such  lien  creditor. 

No  such  relief  was  sought,  nor  is  it  shown  that  facts  existed  which 
would  have  entitled  the  surety  or  any  of  his  creditors  to  such  equitable 
relief. 

5.  Whether  the  executions  issued  to  counties  other  than  Coke  were 
merely  irregular  or  void,  it  is  not  necessary  now  to  decide,  for  the  rights 
of  the  parties  do  not  depend  on  them. 

6.  The  title  of  defendants  not  depending  on  any  right  acquired  in  the 
adjustment  made  in  regard  to  Gregory,  Cooley  &  Co.,  the  fact  that  it 
was  fraudulent  could  not  change  the  i*esult.  That  was  believed  to  be  a 
valid  lien  at  the  time  defendants  or  those  through  whom  they  claim  bought 
under  the  execution  to  Coke  County,  and  the  belief  that  the  land  was 
thus  encumbered  to  its  full  value  furnishes  the  reason  why  the  sum  bid 
for  it  when  sold  under  execution  was  so  small.  If  applicant  desired  to 
set  that  sale  aside,  he  should  have  moved  in  due  time  and  against  the 
proper  and  necessary  parties. 

When  application  for  writ  of  error,  showing  a  case  in  which  this  court 
has  jurisdiction,  is  made,  all  the  questions  presented  by  it  are  carefully 
considered,  under  the  light  of  such  arguments  as  may  be  filed;  and  when 
in  such  cases  an  application  is  refused,  this  is  in  effect  a  decision  by  this 
court  that  the  decision  of  the  Court  of  Civil  Appeals  is  correct  in  its  re- 
sult, and  ordinarily  opinions  in  wi'iting  ai'e  not  given  in  overruling  such 
an  application,  even  though  we  may  not  concur  in  all  the  reasoning 
through  which  the  conclusion  of  the  court  is  reached. 

The  application  for  writ  of  error  will  be  overruled. 

Application  ovemUecL 

Delivered  April  10,  1893. 
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T.  M.  Campbell,  Receiver,  v.  Ed.  B.  Wiggins,  Tax  Collector. 

No.  44. 

1.  Writ  of  Error— Only  one  Can  Issue  in  a  Case.— After  a  case  has 
been  before  the  Supreme  Court  on  certificate  of  dissent  from  a  Court  of  Civil  Ap- 
peals, another  writ  of  error  bringing  up  the  entire  case  will  not  be  granteil. 

2.  Same  —  Practice  on  Dissent  in  Court  of  Civil  Appeals.  —The 
law  which  provides  for  certificate  of  questions  on  which  there  may  be  dissent  fur- 
nigbes  simply  a  means  whereby  parties  may  bring  questions  of  law  before  the  Su- 
preme Court  otherwise  than  by  writ  of  error;  hut  no  litigant  is  compelled  thus  to 
bring  before  this  court  any  question.  A  party  not  only  may  but  ought  to  i*efrain 
from  bringing  to  this  court  through  this  meai>s  questions  of  law  on  which  is  dis- 
Bcnt,  if  there  he  other  questions  vital  to  his  rights  which  he  can  not  have  thus  sub- 
mitted to  the  Supreme  Court. 

3.  Same— Case  Certified  by  Court  on  its  Own  Motion.— If  a  Court 
of  Civil  Appeals,  on  its  own  motion,  should  certify  a  question,  It  Is  clear  that  a 
litigant  should  not  be  thus  cut  off  from  the  right  to  prosecute  a  writ  of  error  in 
the  case. 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals,  First  Dis- 
trict, in  a  case  on  appeal  from  District  Court  of  Smitli  County. 

This  was  a  suit  brought  in  Disti*ict  Court  of  Smith  County  by  T.  M. 
Campbell,  receiver,  etc.,  of  the  International  &  Great  Northern  Railway 
Company,  against  Ed.  B.  Wiggins,  tax  collector,  to  enjoin  the  collection 
of  state  and  county  taxes  upon  certain  money  accruing  from  the  opera- 
tion of  said  railway,  and  deposited  by  the  said  receiver  in  the  bank  of 
Bonner  <fe  Bonner,  at  Tyler,  Texas. 

It  was  claimed  that  said  money  or  credits  was  exempt  from  taxation. 

The  injunction  was  refused  in  the  District  Court,  and  on  appeal  the 
Court  of  Civil  Appeals,  First  District,  afflrraed  the  judgment  of  the  Dis- 
trict Court.  To  the  decision  of  the  majority  one  of  the  judges  filed  his 
dissent,  as  to  whether  "  the  exemption  of  the  International  &  Great  North- 
ern Railway  Company  and  its  successors  b}'  name,  exempted  from  taxa- 
tion the  money  in  question,  the  dissenting  judge  being  of  opinion  that  it 
was  so  exempt  by  reason  of  the  language  of  section  1  of  the  Act  of  1875.'* 
Tliis  question  by  proper  certificate,  under  sections  32  and  33  of  the  Act 
of  April  13,  1892,  organizing  Courts  of  Civil  Appeals,  was  certified  by 
said  Court  of  Civil  Appeals  on  January  26,  1893. 

Thereafter,  on  February  27,  1893,  tlie  Supreme  Court  delivered  its 
opinion,  affirming  the  judgment  of  the  Court  of  Civil  Appeals  and  that  of 
the  trial  court  upon  the  question  so  submitted.  The  transcript  of  the 
case,  which  had  been  brought  up  to  the  Supreme  Court,  was  ordered  to 
be  returned  to  the  Court  of  Civil  Appeals;  and  on  March  23,  1893,  after 
the  expiration  of  the  period  prescribed  for  motion  for  rehearing,  the  clerk 
of  the  Supreme  Court  notified  the  said  Court  of  Civil  Appeals  of  such  de- 
cision, and  returned  the  transcript.     Subsequently,  on  March  25,  1893, 
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Campbell  filed  an  application  for  a  writ  of  error,  complaining  of  alleged 
errors  other  than  the  questions  which  bad  been  certified  to  and  decided  by 
the  Supreme  Court. 

Tlie  errors  assigned  on  appeal  are  as  follows: 

* '  1 .  The  court  erred  in  dissoly  ing  the  in  j  unction ,  because  under  the  spe- 
cial statutes  set  out  in  full  in  plaintiflTs  trial  amendment,  the  pi^peiiyor 
money  upon  which  this  tax  is  levied  is  exempt  from  taxation. 

"  2.  The  court  erred  in  dismissing  plaintiff's  petition,  but  should  haye 
held  it  over  for  heariug  on  its  merits,  because  said  petition  was  sworn  to, 
and  showed  that  plaintiff  was  not  liable  for  near  all  the  tax  claimed  by 
defendant  and  stated  in  the  judgment,  but  for  a  much  less  amount  only, 
if  said  property  was  not  protected  by  said  special  exemption  law;  and  de- 
fendant's answer  not  being  sworn  to,  the  court  should  have  heard  proof 
of  the  amount  of  taxes  actually  due,  as  that  was  an  issue  made  in  the  case 
by  the  pleadings. 

*'  3.  The  court  erred  in  rendering  judgment  against  plaintiff  for  any 
amount  whatever,  for  there  was  no  evidence  offered  by  defendant  to  sus- 
tain said  judgment;  and  the  court  erred  in  ordering  plaintiff  to  pay  over 
said  money  to  defendant,  because  defendant  offered  no  proof  to  show  he 
was  entitled  to  such  an  order,  and  the  same  is  without  evidence  to  sus- 
tain it." 

John  Mi  Duncan^  in  support  of  application,  urged. —  ♦  ♦  ♦  "Now  as 
to  the  manifest  injustice  and  hardship  to  be  entailed  by  the  establishment  of 
a  limitation  in  such  cases  as  the  present:  After  the  original  decision  of  this 
case  in  the  Court  of  Civil  Appeals,  a  motion  for  rehearing  was  filed  and 
overruled.  One  of  the  judges  of  that  court  having  dissented,  the  ques- 
tion upon  which  there  was  dissent  was  taken  to  this  court  upon  certificate, 
in  pursuance  of  sections  32  and  33  of  the  act  above  referred  to. 

* '  The  court  will  note  the  fact,  that  in  such  cases  the  question  upon 
which  there  is  dissent  may  be  carried  to  the  Supreme  Court  upon  motion 
of  the  party  to  the  case  or  by  the  court  on  its  own  motion^  and  the  procedure 
in  the  Supreme  Court  is  quite  different  to  that  upon  the  ordinary  method 
of  appeal  by  writ  of  error.  In  the  first  place,  the  case  is  entered  on  the 
docket  of  the  Supreme  Court  as  of  course.  In  the  second  place,  the  Su- 
preme Court  decides  only  the  question  certified.  In  the  third  place,  it 
does  not  enter  a  final  judgment  nor  issue  a  mandate,  but,  in  pursuance 
of  section  34,  it  notifies  the  Court  of  Civil  Appeals  of  the  decision,  and 
the  Court  of  Civil  Appeals  enters  the  decision  of  the  Supreme  Court  as  its 
judgment.  Now  it  can  not  be  said,  upon  any  rule  of  law,  practice,  or 
reason,  that  carrying  up  the  certificate  of  dissent  operates  as  a  waiver  of 
the  writ  of  error,  for  if  such  be  the  case,  the  taking  up  of  the  certificate 
at  once  and  within  thirty  days  would  bar  the  application  for  the  writ, 
though  filed  within  thirty  days.    Again,  it  would  leave  it  within  the  power 
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of  the  judges  of  the  Court  of  Civil  Appeals  to  deny  the  parties  a  consid- 
eration in  the  Supreme  Court  of  any  other  question  than  that  upon  which 
there  is  dissent,  for  they,  says  the  law,  may  on  their  own  motion  send  up 
the  certificate  of  dissent.  Even  should  the  carrying  up  of  the  certificate 
be  not  deemed  to  be  a  waiver  of  tlie  writ  of  error  if  applied  for  within 
thirty  days,  such  application  would  be  impossible  to  be  made  in  such 
cases  as  this  within  that  period,  and  until  such  time  as  the  record  should 
be  returned  to  the  Court  of  Civil  Appeals,  for  in  this  case  the  Supreme 
Court  had  the  whole  record  transferred  to  this  court  upon  its  order;  hence 
there  was  impossibility  to  secure  from  the  Court  of  Civil  Appeals  the  re- 
quisite transcript  to  accompany  the  application  for  writ  of  error.  •  ♦  • 
"  Referring  again  to  the  question  of  practice  involved:  When  we  re- 
flect that  tliis  case  has  never  yet  been  in  the  Supreme  Court,  but  only  a 
single  question  in  the  case,  it  would  not  seem  reasonable  to  contend  that 
it  was  the  intention  of  the  law  makei^s  to  deny  to  litigants  the  right  to 
take  the  whole  case  to  this  court  for  adjudication  where,  under  the  law, 
this  court  has  jurisdiction  to  review  the  whole  case  on  writ  of  error. 
Certainly  such  intention,  if  it  existed,  should  be  made  to  appear  by  a 
provision  in  the  law  itself.  As  indicating  that  it  was  not  the  intention 
of  the  Legislature  to  provide  a  limitation  in  time  upon  the  the  right  to 
apply  for  a  writ  of  error,  the  attention  of  the  court  is  called  to  the  fact, 
that  in  the  Court  of  Civil  Ap[>eals  Act,  section  20,  referring  to  appeals 
from  lower  courts  to  tlie  Court  of  Civil  Appeals,  it  is  provided,  that  the 
transcript  shall  be  filed  with  the  clerk  of  the  Court  of  Civil  Appeals  within 
ninety  days  from  the  perfecting  of  the  appeal  or  service  of  the  writ  of 
error.  I  humbly  suggest  to  the  court  that  it  does  not  militate  against 
the  iX)sitions  here  assumed  that  this  honorable  court,  in  concluding  its 
opinion  on  the  certificate  of  dissent,  said:  *'  We  conclude  that  the  opin- 
ion of  the  majority  of  the  Court  of  Civil  Appeals  upon  the  question  pre- 
sented is  correct,  and  tliat  the  judgment  should  be  affirmed,  and  it  is  so 
ordered."  I  submit  that  the  proi)er  order  would  have  been:  "  We  con- 
clude that  the  opinion  of  the  majority  of  the  Court  of  Civil  Appeals  upon 
the  question  certified  is  correct,  and  that  this  decision  be  certified  to  that 
court,  and  it  is  so  ordered.*'  Tlie  statute  regulating  this  procedure,  it 
will  be  remembered,  provides,  that  the  Court  of  Civil  Appeals  shall  be 
notified  of  the  decision  of  the  Supreme  Court  on  the  question,  and  such 
decision  shall  be  entered  as  the  judgment  of  the  Court  of  Civil  Appeals. 
As  we  undei*stand  it,  this  court,  in  such  cases,  entei*s  no  judgment,  for  a 
judgment  here  means  a  mandate  and  execution  for  costs,  neither  of  which 
could  be  issued  on  the  decision  above  referred  to. 

STAYTON,  Chief  Justice. —  Applicant  seeks  a  writ  of  error  to  have 
revised  a  judgment  of  affirmance  rendered  by  the  Court  of  Civil  Appeals 
at  Galveston,  on  December  15,  1892. 
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One  of  the  judges  of  that  coui*t  having  dissented  from  the  opinion  of 
the  majority  upon  one  question,  on  motion  of  applicant  the  matter  was 
certified  to  this  court  for  determination,  and  on  February  27  the  judg- 
ment of  the  Court  of  Civil  Appeals  was  by  this  court  affirmed,  and  on  the 
4th  of  the  present  month  the  application  now  before  us  was  filed. 

The  applicant  now  seeks  a  writ  of  error  for  the  purpose  of  having  re- 
vised a  ruling  of  the  Court  of  Civil  Appeals  on  which  all  the  judges  con- 
curred, which,  under  the  ruling  heretofore  made,  could  not  be  revised  on 
the  certificate  of  dissent. 

The  question  arises  whether,  after  having  come  before  this  court  on 
certificate  of  dissent,  it  would  be  proper  now  to  grant  a  writ  of  error  to 
bring  up  the  entire  case. 

The  law  which  authorizes  the  bringing  of  questions  before  this  court 
upon  certificate  of  dissent,  contemplated  that  a  judgment  shall  be  rend- 
ered in  the  Court  of  Civil  Appeals  on  the  opinion  of  the  majority  of  the 
judges,  but  after  this  gives  to  the  court  the  power,  on  its  own  motion, 
or  upon  motion  of  a  party  to  the  cause,  to  certify  the  matter  on  which  the 
judges  have  differed  for  the  decision  of  this  court,  and  upon  tliat  being 
made,  the  judgment  of  the  Court  of  Civil  Appeals  must  be  made  to  con- 
form to  that  decision. 

When  motion  was  made  by  applicant  to  have  question  on  which  there 
was  dissent  certified,  there  was  a  judgment  to  sustain  an  application  for 
wi*it  of  error,  which  would  have  been  gi*anted  by  this  court  if,  on  inspec- 
tion of  application,  it  was  made  appai*ent  that  error  had  probably  been 
committed  in  reference  to  a  material  matter,  and  thus  all  questions  with 
the  decision  of  which  applicant  was  dissatisfied  might  have  been  brought 
before  this  court. 

The  laws  which  provide  for  certification  of  questions  on  which  there  may 
be  dissent,  furnish  simply  a  means  whereby  parties  may  bring  questions 
of  law  before  this  court  otherwise  than  by  writ  of  error;  but  no  litigant 
is  compelled  thus  to  bring  before  this  court  any  question,  and  a  party  not 
only  may  but  ought  to  refrain  from  bringing  before  this  court,  through 
this  means,  one  or  more  questions  of  law  if  there  be  other  questions  vital 
to  his  right  which  he  can  not  have  thus  revised. 

If  a  Court  of  Civil  Appeals,  on  its  own  motion,  should  certify  a  ques- 
tion, it  is  clear  that  a  litigant  should  not  be  thus  cut  off  from  right  to 
prosecute  a  writ  of  error;  for  a  contrary  rule  would  place  it  within  the 
power  of  the  court  to  deprive  a  litigant  of  the  right  conferred  on  all  liti- 
gants, under  the  restrictions  imj^sed  by  law,  to  bring  before  this  court 
for  review  any  question  of  law  decided  by  or  necessary  to  the  decision  of 
a  case  determined  by  a  Court  of  Civil  Appeals.  Tlie  law  does  not  con- 
template that  this  court  shall  hear  and  determine  in  piecemeal  the  many 
questions  of  law  that  may  be  decided  or  involved  in  a  cause,  and  that  on 
some  a  decision  may  be  made  on  certificate  of  dissent,  and  after  this  <m 
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writ  of  error  all  other  questions  of  law  may  be  heard  and  decided;  but  it 
does  give  to  the  litigant  the  right  to  use  either  remedy  in  a.cause  in  which 
both  are  applicable,  and  he  must  determine  for  himself  whether  the  ques- 
tion on  which  there  is  dissent  is  the  only  question  vital  to  his  right  de- 
cided against  him;  and  when  he  so  determines,  must  be  held  to  his  elec- 
tion, and  to  have  waived  all  questions  other  than  such  as  he  may  have 
revised  in  the  manner  selected. 

The  judgment  of  the  Court  of  Civil  Appeals  was  final  in  character; 
from  it  a  writ  of  error  might  be  granted  on  which  all  questions  of  law 
could  have  been  revised;  but  applicant  saw  proper  to  pursue  another 
remedy,  more  restricted  in  its  operation,  and  he  must  be  held  thereby  to 
have  waived  all  right  now  to  have  writ  of  error,  and  to  have  waived  all 
questions  that  could  not  be  revised  under  the  remedy  selected. 

The  laws  look  to  the  speedy  termination  of  litigation,  and  do  not  per- 
mit delay  that  would  necessarily  result  if,  from  a  judgment  final  in  char- 
acter, two  or  more  effective  appellate  proceedings,  the  one  following  the 
decision  invoked  in  the  other,  might  be  used  for  the  purpose  of  revising 
errors  that  could  have  been  reached  by  a  single  remedy. 

The  application  for  writ  of  error  will  be  overruled. 

Application  overruled. 

Delivered  April  10,  1893. 


,  86    478 

aft  45^ 
A.  L.  Darnell  v.  O.  T.  Lyon.  86  i98 

No.  6.  e89    650j 

1.  Certifloate  of  Dissent  —  Jurisdiction  in  Oases  from  Ooonty 
Ooorts. — This  court  will  entertain  jurisdiction  of  questions  certified  to  it  as 
novel,  etc.,  by  the  Court  of  Civil  Appeals,  in  oases  in  which  it  has  final  jurisdic- 
tion.   Chief  Justice  Stayton  Jissenting. 

2.  Several  Undertaking  —  Subscription.  —  A  subscription  paper  con- 
taining an  ofl'er  to  induce  the  construction,  etc.,  of  a  railway,  contained  the  words, 
"  we,  the  undersigned,  hereby  promise  and  agree."  In  the  paper  was  the  further 
provision,  ^^each  subscriber  shotlld  be  liable  only  for  the  amount  opposite  his 
name."  Held^  that  the  intention  was  that  the  obligation  was  to  be  several,  and 
each  subscriber  could  be  separately  suetl. 

3.  Construction  of  Power.— A  committee  appointed  to  act  for  subscribers 
offering  money  to  induce  the  building  of  a  designated  line  of  railway,  can  not  go 
beyond  their  instructions  accompanying  such  appointment.    See  example. 

4.  Oonstruction  of  Contracts.— See  case  where  certain  contracts  made  by 
a  railway  company  with  a  committee  representing  a  number  of  subscribers  to  an 
eft*er  of  money  to  the  railway  company,  in  consideration  that  it  should  build  a 
designated  line  of  railway,  was  held  to  be  in  excess  of  the  power  of  the  committee, 
and  not  binding  upon  the  subscribers  appointing  said  committee. 

5.  Procedure  on  Certified  Questions.— Where  the  action  of  this  court 
uiK>n  one  of  the  certified  questions  practically  settles  the  litigation,  other  questions 
'Certified  will  not  be  considered. 
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on  motion  i>x>r  rehearing. 

6.  Praotioe  on  Oertifled  Questions  to  the  Supreme  Oourt.— Wheir 
questions  of  law  are' referred  by  the  Court  of  Civil  Appeals  to  this  court  for  deter- 
mination in  tlie  first  instance,  this  court  has  no  power  to  pass  upon  any  questions 
except  those  submitted.  Xor  can  it  inquire  into  tbeir  bearing  upon  the  ultimate 
decision  of  the  case. 

This  case  came  before  the  Supreme  Court  on  certificate,  under  section 
35  of  the  act  to  organize  the  Courts  of  Civil  Appeals,  from  the  Court  of 
Civil  Appeals,  Second  District,  in  an  appeal  from  the  County  Court  of 
Grayson  County. 

The  said  court  certified  certain  questions  as  novel  and  important,  aris- 
ing upon  the  construction  of  certain  instruments,  copies  of  which  accom* 
panied  the  certificate. 

The  questions  certified  and  instruments  construed  are  sufiSciently  given 
in  the  opinion. 

Don  A.  BlisSj  for  api)ellant. 

T.  W.  Gregory^  for  appellee. 

GAINES,  Associate  Justice. — In  this  case  the  Court  of  Civil  Appeals^ 
of  the  Second  Supreme  Judicial  District  have  certified  to  us  certain  ques- 
tions for  decision,  in  accordance  with  the  provisions  of  section  35  of  the  act 
to  organize  the  Courts  of  Civil  Appeals,  approved  April  13, 1892.  Laws  of 
1892,  p.  31.  The  certificate  sent  to  this  court  contains  copies  of  the  fol- 
lowing written  instruments:  First.  A  subscription  offer  signed  by  citizens 
of  the  city  of  Sherman  for  the  purpose  of  inducing  the  construction  of  a 
branch  of  the  St.  Louis,  Arkansas  <fe  Texas  Railway  to  that  city.  This 
instrument  nominates  and  appoints  a  committee  of  three  citizens  to  make 
a  contract  on  behalf  of  the  subscribers  with  the  railway  company.  Sec- 
ond. A  contract  between  the  committee,  acting  on  behalf  of  the  sub* 
scribers,  and  the  company  for  the  construction  of  the  road.  Third.  A 
contract  between  J.  H.  Britton  and  O.  T.  Lyons  on  the  one  part  and  the 
railway  company  on  the  other,  by  which  the  former,  among  other  thuigs, 
bind  themselves  to  procure  the  right  of  way  and  grade  the  road  at  their 
own  cost  and  expense  from  Sulphur  Springs  to  Sherman,  and  the  com- 
pany, in  consideration  thereof,  assign  to  them  the  subscription  list  first 
mentioned. 

The  questions  submitted  are: 

''1.  Whether  the  subscription  agreement  is  a  separate  contract,  so  as 
to  admit  of  a  separate  suit  thereon  against  each  subscriber  for  the  amount 
of  his  subscription. 

"  2.    Whether,  under  the  terms  of  the  subscription  agreement,  the  com* 
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mittee  had  authority  to  make  the  subsequent  contracts,  as  shown  in  said 
exhibit. 

"8.  Whether,  in  a  suit  by  Britton  and  Lyon,  as  assignees,  or  by  the 
railway  company,  against  one  of  the  subscribei*s,  the  latter  could  inter- 
pose as  a  defense,  in  the  nature  of  a  failure  of  consideration,  the  non- 
compliance of  the  railway  company  with  that  part  of  the  agreement  which 
required  it  to  locate  and  maintain  within  the  city  of  Sherman  passenger 
and  freight  depots,  and  to  establish  and  maintain  at  said  city  a  division 
of  its  road,  and  to  build  such  round  houses  and  machine  shops  as  might 
be  necessai'y  therefor,  assuming  that  it  had  complied  with  so  much  of  the 
contract  as  required  it  to  complete  the  construction  of  its  i-oad  into  the 
city  of  Sherman  on  or  before  the  1st  of  August,  1887,  and  to  maintain, 
equip,  and  operate  the  same.'* 

We  are  clearly  of  the  opinion,  that  the  first  question  should  be  answered 
in  the  affirmative,  although  the  words*' we,  the  undei'signed,  hereby 
promise  and  agree,*'  if  unqualified,  would  impart  a  joint  undertaking; 
yet  the  subsequent  provision  in  the  writing,  that  *'  each  subscriber '  *  should 
**  be  liable  only  for  the  amount  opposite  his  name,"  leaves  no  doubt  that 
the  intention  was  that  the  obligation  was  to  be  seveml. 

The  second  question  is  more  difficult.  Its  determination  requires  a  con- 
scruction  of  that  part  of  the  subscription  paper  which  authorizes  the  com- 
mittee to  make  a  contract  with  the  company,  as  well  as  of  the  contract 
which  was  actually  made.  In  efifect,  the  subscribers  to  the  former  in- 
strument severally  ofifer  to  pay  to  the  company  the  amounts  set  opposite 
their  respective  names,  '^  in  consideration  that  the  mil  way  company  shall 
within  a  reasonable  time  after  the  acceptance  hereof  construct,  maintain, 
and  operate  a  railway  from  or  near  Mount  Pleasant,  Texas,  to  Sherman, 
Texas,  to  connect  with  the  railway  of  said  company,  it  being  formerly 
the  Texas  &  St.  Louis  Railway;  and  shall  establish  and  maintain  in  the 
city  of  Sherman,  at  a  convenient  place,  depots  for  freight  and  passen- 
gers." The  committee,  by  the  terms  of  the  offer,  are  empowered  *'  to 
make  a  suitable  contract  with  the  said  railway  company,  and  to  provide 
therein  for  the  manner  of  collecting  this  subscription,  and  all  other  de- 
tails that  may  be  found  necessary  as  to  the  location  of  depots,  and  what- 
ever else  that  may  be  of  interest  to  the  town  in  making  the  same." 

By  the  contract  which  was  actually  entered  into  on  behalf  of  the  sub- 
scribers by  the  committee,  they  undertook  to  bind  the  subscribers  to  *'  pro- 
cure and  pay  for  the  right  of  way  for  said  company  from  the  west  line  of 
Hopkins  County  to  and  within  the  limits  of  the  city  of  Sherman,"  and 
to  ''  cause  to  be  constructed  the  grade  of  said  road  from  the  town  of  Sul- 
phur  Springs,  in  Hopkins  County,  to  and  within  the  corporate  limita  of 
the  city  of  Sherman,"  etc.  They  also  undertook  to  bind  the  subscribers 
to  procure  adequate  depot  grounds  for  the  railway  from  the  line  of  Hop- 
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kins  County  to  the  city  of  Sherman,  as  well  as  suitable  and  adequate 
grounds  for  depot  and  terminal  facilities  in  said  city. 

In  consideration  of  these  undertakings  on  behalf  of  the  subscribes  by 
the  committee,  the  railway  company,  among  other  things,  agreed  to  ac- 
cept the  giade  and  to  construct,  operate,  and  maintain  the  railway  to  the 
city  of  Sherman,  on  or  before  the  1st  day  of  August,  1887. 

These  are  the  prominent  featui-es  of  the  conti-aet,  and  we  think  they 
make  it  apparent  that  the  committee,  by  executing  it,  exceeded  the  powers 
which  the  subscribei-s  had  conferred  upon  them.  They  were  authorized 
to  make  out  any  contiact  which  they  might  think  would  secure  the  con- 
struction of  the  road — not  a  contract  to  bind  their  constituents  to  do  any- 
thing but  to  pay  the  amounts  of  their  subscriptions,  but  a  contract  that 
the  railway  company  should  construct  the  road  in  consideration  of  Uie 
sums  respectively  promised  by  them. 

The  contract  as  actually  made  attempts  to  bind  the  subscriber  to  an 
undertaking  not  only  to  procure  the  right  of  way  and  depot  grounds, 
but  also  to  construct  the  grade.  Until  this  was  done  the  railway  company 
was  bound  to  do  nothing.  The  offer  on  part  of  the  subscribei-s  clearly 
shows  that  it  was  contemplated,  that  in  order  that  the  railway  company 
should  avail  themselves  of  it,  it  should  promise  to  construct  and  maintain 
the  road,  without  further  aid  from  them  than  the  money  they  had  prom- 
ised to  pay.  The  contract  attempts  to  bind  them  to  do  what  they  did  not 
offer  to  do,  and  what  they  evidently  contemplated  the  railway  company 
should  promise  to  perform.  It  binds  the  railway  company  to  act  only  on 
condition  that  they  should  comply  with  stipulations  which  they  did  not 
authorize  their  committee  to  obligate  them  to  perform.  It  is  evident 
therefore  that  the  contract  contemplated  by  the  subscribei'S  and  tJiat  ac- 
tually made  are  essentially  different. 

If  it  could  be  said  that  the  agreement  accomplished  the  same  result  as 
that  contemplated,  and  imposed  no  additional  burden  upon  the  subscrib- 
ers, it  may  be  that  the  contract  should  be  upheld,  as  being  substantially 
the  same  as  that  which  was  authorized.     But  such  is  not  the  fact. 

The  two  contracts  —  that  between  the  railway  company  and  the  com- 
mittee, and  that  between  the  former  and  Britton  &  Lyon  —  indicate  that 
these  parties  contemplated  that  Britton  &  Lyon  should  do  all  that  the  com- 
mittee had  promised  on  behalf  of  the  subscribers,  in  consideration  of  an 
assignment  to  them  of  the  subscription  list.  But  the  subscribers  did  not 
empower  the  committee  to  stipulate  for  the  promise  of  Britton  <fe  Lywi 
to  do  a  part  of  the  work,  and  that  of  the  railway  company  to  do  the  re- 
mainder. Besides,  the  railway  company's  promise  was  conditional  upon 
the  compliance  of  Britton  <fe  Lyon  with  their  agreement,  or  upon  the  depot 
grounds  and  right  of  way  being  provided  and  the  grade  ccHnpleted  by 
some  other  persons  who  might  be  sub  tituted  in  their  place.  It  follows, 
we  think,  that  the  contract  actually  made  is  not  the  same  in  substance  as 
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tliat  contemplated  by  the  parties  to  the  subscription  list,  and  that  there- 
fore the  latter  were  not  bound  by  it.  For  the  reasons  stated,  we  are  of 
opinion  that  the  second  question  must  be  answered  in  the  negative. 

In  the  view  we  take  of  the  case,  the  third  question  becomes  abstract,  and 
need  not  be  answered. 

Delivered  April  27,  1893. 

STAYTON,  Chief  Justice,  dissenting. — ^There  can  be  no  doubt  of  the 
intention  of  the  Legislature  to  confer  upon  the  Supreme  Court  jurisdic- 
tion of  a  question  of  law  found  in  a  case  appealed  to  a  Court  of  Civil 
Appeals,  although  that  court  had  made  no  decision  of  the  question  or 
cause,  interlocutory  or  final  in  character;  nor  can  there  be  doubt  of  the 
intent  to  make  the  decision  of  the  Supreme  Court  on  the  question  certi- 
fied binding  upon  the  Court  of  Civil  Appeals. 

In  the  matter  before  this  court,  the  Court  of  Civil  Appeals  has  made 
no  decision  of  the  cause  nor  of  the  questions  certified,  and  the  question 
arises,  whether  the  Legislature  had  power  to  confer  such  jurisdiction  on 
this  court.  If  it  liad,  this  court  must  exercise  it;  but  if  it  had  not,  the 
exercise  of  such  power  is  usurpation. 

The  Constitution  declares,  that "  said  Courts  of  Civil  Appeals  shall  have 
appellate  jurisdiction  coextensive  with  the  limits  of  their  respective  dis- 
tricts, which  shall  extend  to  aU  civil  cases  of  which  District  Courts  or  County 
Courts  liave  original  or  appellate  jurisdiction,  under  such  restrictions  and 
regulations  as  may  be  prescribed  by  law." 

If,  under  this  clause  of  the  Constitution,  the  Legislature  had  not  re- 
stricted the  jurisdiction  of  these  courts,  they  would  have  had  appellate 
jnrisdiction  of  every  civil  cause  tried  in  a  District  or  County  Court  in 
the  exercise  of  original  or  appellate  jurisdiction,  simply  because  it  is  con- 
ferred by  the  Constitution. 

That  jurisdiction  has  been  somewhat  restricted  by  the  Legislature  under 
the  power  conferred  by  the  Constitution;  but  that  the  Court  of  Civil  Ap- 
peals has  jurisdiction  of  the  cause  in  which  the  questions  certified  are 
found  is  conceded. 

What  is  the  character  of  that  jurisdiction  ?  To  this  it  must  be  answered, 
•that  it  is  appellate  and  exclusive  so  long  as  the  cause  remains  undecided 
in  that  court.  This  would  follow  if  there  was  no  other  part  of  the  Con- 
stitution bearing  on  the  question  except  that  before  quoted;  for  the  dec- 
laration that  the  jurisdiction  of  the  several  Courts  of  Civil  Appeals  '*  shall 
extend  to  all  civil  cases,*'  etc.,  necessarily  makes  their  jurisdiction  in  the 
classes  of  cases  referred  to  exclusive,  for  the  time,  in  the  absence  of  some 
other  provision  in  the  Constitution  giving  to  some  other  court  concurrent 
or  co-ordinate  jurisdiction. 

When  it  is  said  that  the  jurisdiction  of  these  conrts  is  exclusive,  this 
word  is  used  to  express  a  jurisdiction  not  concurrent,  and  it  is  not  con- 
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tended  that  while  it  is  in  this  sense  an  exclusive  jurisdiction,  that  it  is  a 
final  jurisdiction. 

That  it  is  not  a  final  jurisdiction,  and  in  this  sense  an  exclusive  juris- 
tion,  is  made  apparent  by  that  part  of  the  Constitution  which  determines 
the  character  of  jurisdiction  possessed  by  this  court. 

The  Constitution  provides,  that  "the  Supreme  Court  shall  have  appel- 
late jurisdiction  only,  except  as  herein  specified,  which  shall  be  coexten- 
sive with  the  limits  of  the  State.  Its  appellate  jurisdiction  shall  extend 
to  questions  of  law  arising  in  cases  of  which  the  Courts  of  Civil  Appeals 
have  appellate  jurisdiction,  under  such  restrictions  and  regulations  as  the 
Legislature  ma}'  prescribe." 

This  part  of  the  Constitution  shows  that  the  jurisdiction  to  be  exercised 
by  this  court  is  an  exclusive  and  final  jurisdiction,  under  such  restric- 
tions as  the  LfCgislature  may  make;  that  it  is  appellate  only^  and  that  it 
extends  only  to  questions  of  law  arising  in  cases  over  which  Courts  of 
Civil  Appeals  have  appellate  jurisdiction;  while  under  another  clause  of 
the  Constitution  it  is  declared,  '*  that  the  decisions  of  said  courts  [Courts 
of  Civil  Appeals]  shall  be  conclusive  on  all  questions  of  fact  brought  be- 
fore them  on  appeal  or  error." 

All  these  provisions  of  the  Constitution  show  that  it  never  was  intended 
that  the  Courts  of  Civil  Appeals  and  this  court  should  have  jurisdiction 
concurrent  in  nature  in  any  case;  and  do  further  show  that  the  purpose 
was  to  clothe  this  court  with  power,  in  the  exercise  of  the  appellate  ju- 
risdiction conferred,  only  to  decide  questions  of  law  that  had  been  passed 
upon  by  a  Court  of  Civil  Appeals,  or  that  arise  in  a  case  decided  by  one 
of  those  courts. 

A  court  is  said  to  have  jurisdiction  concurrent  or  co-ordinate  with  that 
possessed  by  another  when  each  has  power,  under  the  same  facts  and  god- 
ditions,  to  determine  and  enforce  the  right  of  a  litigant;  and  the  general 
rule,  when  such  jurisdiction  is  possessed  by  two  or  more  courts,  is,  for  the 
one  first  acquiring  juiisdictiOn  of  a  particular  cause  to  retain  it;  but  there 
is  no  instance,  under  the  Constitution  of  this  State,  in  which  two  courts 
can  exercise  concurrent  or  co-ordinate  appellate  jurisdiction. 

On  the  contrary,  that  is  carefully  graded  from  the  lowest  court  exer- 
cising appellate  jurisdiction  to  the  highest. 

A  cause  may  be  appealed  from  a  Justice  Court  to  a  County  Court,  and 
thence  to  a  Court  of  Civil  Appeals,  under  certain  restrictions,  but  so  long 
as  the  case  is  pending  on  appeal  before  the  County  Court  its  jurisdiction 
is  exclusive,  and  a  Court  of  Civil  Appeals  can  exercise  no  jurisdiction 
over  it  until  the  County  Court  has  decided  the  case,  when  its  jurisdiction 
may  be  made  to  attach  in  all  cases  prescribed  by  law.  These  courts  may, 
in  their  order,  exercise  appellate  jurisdiction,  but  while  the  cause  is  with 
either  court  its  jurisdiction  is  exclusive  and  not  concurrent,  although  it 
may  not  be  the  court  of  last  resort  in  the  particular  case.     The  same 


Digitized  by  VjOOQIC 


1893.^  Darnell  v.  Lyon.  461 

would  be  true  as  to  the  jurisdiction  of  a  District  Court,  a  Court  of  Civil 
Appeals,  and  of  this  court  in  a  probate  matter  appealed  from  a  County 
<Jourt  to  a  District  Court. 

No  one  would  contend  that  appellate  proceedings  could  be  prosecuted 
to  a  Court  of  Civil  Appeals  directly  from  a  judgment  rendered  by  a  jus- 
tice of  the  peace,  thus  passing  by  the  County  Court,  which  has  an  inter- 
mediate appellate  jurisdiction  in  such  cases;  nor  thjit  an  appeal  or  writ  of 
error  could  be  prosecuted  to  bring  before  this  court  for  revision  a  decree 
of  a  County  Court  in  probate,  without  the  matter  first  having  been  heard 
in  a  District  Court  and  then  in  a  Court  of  Civil  Appeals;  and  the  reason 
why  this  could  not  be  done,  in  either  case  supposed,  lies  in  the  fact  that 
the  Constitution  has  not  conferred  on  a  Court  of  Civil  Appeals  any  power 
directly  to  review  the  judgment  of  a  justice  of  the  peace,  but  has  con- 
ferred on  such  courts  jurisdiction  to  review  the  judgment  of  a  County 
Court  made  in  the  exercise  of  its  appellate  jurisdiction  over  a  judgment 
rendered  by  a  justice  of  the  peace;  and  in  the  other  has  conferred  ujwn 
this  court  appellate  jurisdiction,  in  the  exercise  of  which  it  may  review  a 
decision  made  by  a  Court  of  Civil  Appeals  which,  in  proper  order,  had 
reviewed  a  judgment  rendered  by  a  District  Court  in  the  exercise  of  that 
appellate  jurisdiction  conferred  on  it  in  probate  cases  decided  by  a  County 
Court. 

That  the  Court  of  Civil  Appeals  has  full  and  complete  appellate  juris- 
diction to  hear  and  determine  every  question  of  fact  or  law  involved  in 
the  cause  from  which  questions  are  certified,  can  not  be  denied;  that 
it  has  exercised  this  power  is  not  claimed;  and  it  manifestly  follows, 
if  this  court  has  jurisdiction,  that  this  is  so  because  it  may  liave,  if  the 
Legislature  so  provides,  concurrent  appellate  jurisdiction  with  Courts  of 
Civil  Appeals  of  every  question  of  law  that  may  come  before  them;  for 
no  decision  has  been  made  by  the  Court  of  Civil  Appeals  which  this  court 
can  review  in  the  exercise  of  the  only  appellate  jurisdiction  conferred 
upon  it  by  the  Constitution  or  laws. 

Jurisdiction  of  a  given  cause  means  the  power  to  hear  and  determine 
the  rights  of  the  parties,  as  the  judges  of  the  court,  under  their  oflScial 
oaths,  may  think  it  ought  to  be;  and  to  refer  it  to  anotlier  court  for  a 
decision,  and  to  simply  register  its  decree  as  the  rule  of  right  between 
the  parties,  is  in  no  sense  the  exercise  of  jurisdiction. 

Appellate  jurisdiction  is  given  to  the  Courts  of  Civil  Appeals  solely  in 
order  that  it  may  be  exercised  by  them,  and  not  simply  tliat  they  may 
surrender  this  power,  and  refer  a  cause,  or  a  question  in  a  cause,  which 
such  court  ought  to  decide,  for  the  decision  of  this  court,  which  would 
be  but  another  method  of  giving  this  court  jurisdiction  of  cases  over 
which  the  Constitution  declares  the  Courts  of  Civil  Appeals  shall  have 
Jurisdiction. 
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A  court  can  no  more  surrender  or  refuse  to  exercise  a  jurisdiction  con- 
ferred on  it  by  law,  than  can  it  acquire  a  jurisdiction  not  given  by  law. 

The  several  Courts  of  Civil  Appeals  and  this  court  have  all  the  juris- 
diction conferred  upon  them  by  the  Constitution,  except  as  this  may  have 
been  taken  away  by  the  Legislature  under  the  power  confen-ed  on  it  by 
the  Constitution  to  restrict  the  jurisdiction  of  those  coui*ts;  but  the  Legis- 
lature has  no  power  to  confer  upon  a  Court  of  Civil  Appeals  jurisdiction 
conferred  on  this  court,  nor  to  confer  upon  this  court  jurisdiction  con- 
ferred by  the  Constitution  on  a  Court  of  Civil  Appeals.  Their  jurisdic- 
tion is  separated  by  the  Constitution,  necessarily  attaches  at  different 
stages  of  litigation,  and  can  not  become  concurrent  or  co-ordinate  in  anj 
matter. 

Concurrence  of  jurisdiction  must  be  given  by  law,  the  only  source  of 
jurisdiction,  or  it  does  not  exist;  it  can  not  be  made  to  depend  on  the 
volition  of  another  tribunal  having  jurisdiction,  nor  upon  the  refusal  of 
that  court  to  act,  or  its  order  suspending  action  for  a  time,  though  under 
some  circumstances  a  court  refusing  or  suspending  action  in  a  cause  of 
which  it  has  juiisdiction  may  be  compelled  by  some  superior  tribunal  to 
adjudicate  the  right  of  litigants. 

When  appellate  jurisdiction  only  is  given  to  a  court,  this  carries  with 
it  the  declaration  that  it  is  a  court  superior  to  some  other  court,  and  that 
its  power  is  to  be  exercised  in  reviewing,  and  correcting  when  neces- 
sary, the  judgments  of  such  inferior  court,  and  an  essential  to  the  exer- 
cise of  this  power  is  a  judgment  to  be  reviewed  and  affirmed  or  reversed, 
as  the  facts  and  law  may  require. 

Ordinarily  appeals  or  writs  of  en'or  lie  only  from  judgments  final  in 
their  nature,  and  in  this  State  few  appeals  have  yet  been  allowed  from 
interlocutory  judgments. 

That  the  jurisdiction  of  Courts  of  Civil  Appeals,  in  so  far  as  any  question 
now  involved  goes,  is  appellate  only,  and  that  such  is  the  jurisdiction  of 
this  court,  does  not  affect  the  question,  because  the  jurisdiction  of  each  in 
its  order  is  exclusive  and  not  concun'ent. 

To  authorize  a  Court  of  Civil  Appeals  to  exercise  its  appellate  jurisdic- 
tion there  must  be  a  final  judgment  by  a  District  or  County  Court,  as  the 
law  now  stands;  and  to  authorize  this  court  to  exercise  its  appellate  juris- 
diction there  must  be  a  decision  or  judgment  of  that  character  by  a  Court 
of  Civil  Appeals. 

This  is  made  clear  by  the  Constitution  itself,  and  legislation  repugnant 
to  it  has  no  effect. 

Courts  of  Civil  Appeals  have  '*  appellate  jurisdiction  coextensive  with 
the  limits  of  their  respective  districts,  which  shall  extend  to  all  civil  ocues 
of  which  the  District  or  County  Courts  have  original  or  appellate  juris- 
diction,*' etc. 

Jurisdiction  thus  expressly  conferred  is  necessarily  exclusive  when  not 


Digitized  by  VjOOQIC 


1893.']  Darnell  v.  Lyon.  463 

conferred  on  some  other  court,  and  the  words  of  the  Constitution,  read 
in  the  light  of  the  sections  of  the  same  instrument  conferring  some  appel- 
late jurisdiction  on  County  and  District  Courts,  exclude  the  intent  that 
the  Legislature  should  have  power  to  confer  on  a  Court  of  Civil  Appeals 
jurisdiction  of  a  cause  directly  from  a  Probate  or  Justice  Court,  as  fully 
as  do  they  exclude  the  intent  that  the  Legislature  should  have  power  to 
confer  on  such  courts  the  original  jurisdiction  conferred  by  the  Constitu- 
tion on  District  and  County  Courts. 

The  Legislature  would  be  as  much  wanting  in  iM)wer  to  confer  on 
Courts  of  Civil  Appeals,  in  the  fli*st  instance,  jurisdiction  to  try  cases  on 
appeal  to  either  of  its  subordinate  courts,  as  would  it  be  to  confer  on  such 
courts  Jurisdiction  over  cases  of  which  those  subordinate  courts  are  given 
original  jurisdiction;  and  so,  simply  because  the  Constitution  has  placed 
jurisdiction  where  it  was  intended  it  should  be  exclusively  exercised; 
thus  manifesting  again  the  intent  to  grade  appellate  power  and  to  confine 
that  conferred  on  Courts  of  Civil  Appeals  narrowly  to  the  review  of  judg- 
ments rendered  in  District  or  County  Courts. 

It  is  to  these  their  appellate  jurisdiction  extends  under  existing  laws. 

The  Constitution  further  dechires,  ''  that  the  decisions  of  said  courts 
shall  be  conclusive  on  all  questions  of  fact  brought  before  them  on  appeal 
or  error." 

Was  it  ever  contemplated  that  in  any  case  a  Court  of  Civil  Appeals 
should  decide  the  facts  of  a  cause  and  not  decide  the  law  ? 

Certainly  not,  for  this  would  not  be  the  exercise  of  the  jurisdiction 
conferred  by  the  Constitution;  it  would  not  really  be  the  exercise  of 
jurisdiction  at  all,  for  it  would  not  be  either  a  hearing  or  determination 
of  any  right. 

In  the  class  of  cases  to  which  that  belongs  from  which  questions  were 
certified,  the  Constitution  provided,  that  they  should  ''be  certified  to 
and  the  records  thereof  transmitted  to  the  proper  Courts  of  Civil  Appeals, 
to  be  decided  by  said  courts. ' ' 

They  were  required  to  be  sent  to  Courts  of  Civil  Appeals,  to  be  decided 
by  thenij  and  not  that  they  might  send  them,  in  whole  or  in  part,  to  this 
court  for  determination  in  the  first  instance. 

If  we  look  to  that  part  of  the  Constitution  that  fixes  the  jurisdiction 
of  this  court,  the  intent  is  not  less  certainly  manifested. 

So  far  as  the  present  question  goes,  the  declaration  is,  that  "The  Su- 
preme Court  shall  have  appellate  jurisdiction  only." 

The  purpose  for  which  this  appellate  jurisdiction  was  given  was  to  con- 
fer upon  the  Supreme  Court  power  to  review,  and,  if  found  erroneous, 
to  correct,  the  judgments  of  some  other  courts,  and  not  to  confer  on  the 
Supreme  Court  the  power,  in  the  first  instance,  to  determine  for  those 
courts  wliat  judgments  they  should  render  or  what  their  rulings  should 
be  on  questions  of  law  involved  in  cases  pending  before  them. 
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This  results  from  tlie  nature  of  the  jurisdiction  eonfeiTed. 

The  Constitution  further  declares,  that  this  jurisdiction  "  shall  extend 
to  questions  of  law  arising  in  cases  of  which  the  Courts  of  Civil  Appeals 
have  appellate  jurisdiction." 

Here  we  have  not  only  a  statement  of  the  nature  of  the  questions  on 
which  this  court  may  exercise  jurisdiction,  but  we  are  further  informed 
that  the  questions  mustai'ise  in  cases  over  which  appellate  jurisdiction  is 
given  to  Courts  of  Civil  Appeals. 

Thus  is  prescribed  the  jurisdiction  of  this  court;  but  it  was  not  deemed 
necessary  to  prescribe  the  stage  uf  litigation  at  which  this  jurisdiction 
should  or  might  be  exercised,  further  than  was  done  by  the  declaration 
that  its  jurisdiction  should  be  appellate  only;  which  implies,  when  not 
qualified,  that  the  court  from  which  appellate  proceedings  may  be  prose- 
cuted must  render  a  decree  or  judgment  final  in  its  character,  which  be- 
comes tlie  matter  for  review. 

It  has  never  been  held  in  this  State  that  a  court  having  appellate  juris- 
diction only  could  exercise  it  before  the  tribunal  from  which  the  cause 
comes  for  review  had  decided  it;  and  the  Constitution  ought  to  be  read 
in  the  light  of  former  decisions. 

The  Constitution  of  the  Republic  conferred  on  the  Supreme  Court  ap- 
pellate jurisdiction  only,  and  the  same  is  true  of  every  one  of  the  Consti- 
tutions of  the  State;  and,  under  all  of  them,  it  has  been  steadily  held  that 
the  Supreme  Court  could  not  take  jurisdiction  of  any  cause  until  a  judg- 
ment final  in  its  nature  had  been  rendered  by  the  court  from  which  the 
appeal  was  prosecuted. 

On  December  22,  1836,  a  law  was  passed  which  prescribed,  that  "the 
judge  of  an}'^  District  Court  may  at  his  discretion,  in  any  criminal  case, 
reserve  a  question  of  law,  which  to  him  may  appear  novel  or  difficult,  for 
the  consideration  and  discretion  of  the  Supreme  Court  at  the  next  suc- 
ceeding term,  and  the  Supreme  Court  shall  pronounce  such  sentence  or 
judgment  as  tUe  District  Court  ought  to  have  pronounced." 

Two  cases  arose  under  this  statute  in  which  the  opinion  of  the  Supreme 
Court  was  sought,  wherein  there  were  no  final  judgments,  and  in  both  the 
court  declined  to  take  jurisdiction.  The  Republic  v.  Laughlin,  Dallam, 
412;  Nash  v.  The  Republic,  Dallam,  631. 

In  the  case  last  cited  it  was  said,  that  ^^  the  Constitution  having  de- 
clared that  the  jurisdiction  of  the  Supreme  Court  shall  be  appellate  only, 
we  are  limited  to  the  review  of  the  adjudications  of  inferior  tribunals, 
and  until  their  decisions  are  made  no  subject  matter  ai'ises  on  which  the 
revisory  power  of  this  court  can  be  exerted.  *  *  *  It  is  therefore 
ordered  that  the  case  be  dismissed  for  want  of  jurisdiction." 

If  there  had  been  final  judgment  the  procedure  would  have  been  deemed 
only  as  an  additional  mode  of  bringing  the  case  before  the  court;  but 
llie  decision  has  been  at  all  times  that  the  appellate  court  can  not  act  un- 
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til  the  court  whose  decision  it  has  power  to  review  has  made  a  decision. 
Robinson  v.  Baillieul,  2  Texas,  160;  Ewing  v.  Kinnard,  2  Texas,  164; 
Dow  V.  Hotchkiss,  2  Texas,  471;  Phillips  v.  Hill,  3  Texas,  400;  Warren 
V.  Shuman,  5  Texas,  450;  Gross  v.  McClaran,  8  Texas,  341;  Stewart  v. 
Jones,  9  Texas,  469;  Little  v.  Morris,  10  Texas,  263;  Martin  v.  Crow, 
28  Texas,  613;  Green  v.  Banks,  24  Texas,  522;  Moore  v.  Schooner  Anna 
Maria,  11  Texas,  655;  Wampler  v.  Walker,  28  Texas,  599;  Rodrigues  v. 
Trevmo,  54  Texas,  201;  Linn  v.  Arambould,  55  Texas,  619;  Railway  v. 
Smith  County,  58  Texas,  76;  Milliken  v.  Sraoot,  64  Texas,  171;  Lumber 
Co.  V.  Williams,  71  Texas,  451. 

This  is  believed  to  be  the  universal  rule,  except  as  it  may  be  depai*ted 
from  in  cases  in  which  appeals  are  allowed  from  interlocutory  judgments, 
or  in  cases  in  which  the  exercise  of  jurisdiction  becomes  necessary  to  en- 
able the  appellate  court  to  exercise  jurisdiction  confeiTcd  on  it.  It  is  the 
rule  recognized  and  enforced  in  the  Supreme  Court  of  the  United  States, 
although  there  may  be  a  seeming  departure  from  it  in  questions  certified 
from  a  Circuit  Court  when  the  judges  were  opposed  in  opinion.  This 
will  be  noticed  hereafter. 

The  recent  amendment  to  the  Constitution  specified  the  cases  in  which 
this  court  should  exercise  its  appellate  jurisdiction,  as  follows:  "Until 
otherwise  provided  by  law,  the  appellate  jurisdiction  of  the  Supreme  Court 
shall  extend  to  questions  of  law  arising  in  the  cases  in  the  Courts  of  Civil 
Appeals  in  which  the  judges  of  any  Court  of  Civil  Appeals  may  disagree, 
or  where  the  several  Courts  of  Civil  Appeals  may  hold  differently  on  the 
same  question  of  law,  or  where  a  statute  of  the  Stale  is  lield  void." 

It  is  submitted,  that  in  each  of  the  enumerated  cases  a  decision  of  a 
Court  of  Civil  Appeals  was  contemplated  as  the  foundation  on  which  the 
jurisdiction  of  this  court  should  rest.  Where  a  statute  of  the  State  was  held 
void,  this  necessarily  involved  a  decision  by  a  Court  of  Civil  Appeals,  for 
without  this  there  could  be  no  holding  by  one  of  those  courts  that  a  stat- 
ute of  the  State  was  void. 

The  several  Courts  of  Civil  Appeals  could  not  hold  differently  on  the 
same  question  of  law  if  at  least  two  of  them  had  not  made  decisions  on 
the  same  question  of  law. 

By  cases  in  the  Courts  of  Civil  Appeals  in  which  the  judges  of  any  Court 
of  Civil  Appeals  may  disagi'ee,  I  understand  to  have  been  meant  cases  in 
which  there  might  be  dissent  or  want  of  unanimity  among  the  judges,  but 
notwithstanding  this  a  decision  determining  the  right  of  the  parties. 

This  seems  to  have  been  the  construction  put  on  this  part  of  the  Constitu- 
tion by  the  Legislature;  for  in  the  act  approved  April  13,  1892,  in  deter- 
mining in  what  cases  writs  of  error  might  be  granted  when  judgments 
were  reversed  and  a  cause  remanded  by  a  Court  of  Civil  Appeals,  it  was 
provided,  that  the  writs  might  issue  and  this  court  review  the  action  of 
Vol.  LXXXV.  Sup,— 30 
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the  Court  of  Civil  Appeals  in  **  cases  in  which  the  judges  of  any  Court  of 
Civil  Appeals  may  diagree/' 

That  the  word  "  disagree  "  as  here  used  meant  nothing  more  than  a  want 
of  unanimity  among  the  judges,  which  is  usually  induced  by  dissent,  is 
evident,  for  the  law  contemplates  that  there  shall  liave  been  a  judgment 
rendered  by  which  the  judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded. 

This  could  not  occur  if  the  disagreement  contemplated  was  such  that  no 
two  of  the  judges  could  agree  upon  a  judgment. 

For  more  than  half  a  century  the  Supreme  Court  of  this  State  has  been 
composed  of  three  judges,  and  no  cause  is  now  remembered  in  which  at 
least  two  of  the  judges  were  not  able  to  agi'ee  upon  a  judgment;  and  it 
ought  not  to  be  presumed  that  the  clause  of  the  Constitution  before  re- 
ferred to  was  intended  to  meet  a  difficulty  never  found  to  exist  for  so 
long  a  period. 

It  must  be  remembered  that  this  court  has  no  jurisdiction  advisory  to 
character,  and  that  to  it  is  not  given  any  general  supervision  or  control 
over  Courts  of  Civil  Appeals. 

On  the  question,  whether  the  Legislature  had  power  to  enact  the  law- 
relied  upon,  courts  ought  to  look  to  the  fact  that  through  such  a  power 
the  Legislature  would  be  enabled  practically  to  destroy  some  of  the  most 
important  courts  created  by  the  Constitution;  and  it  never  ought  to  be 
held  that  such  a  power  exists  in  the  Legislature,  unless  it  clearly  appeara 
to  liave  been  conferred  by  the  Constitution. 

A  power  in  one  department  to  desti*oy  another,  in  whole  or  in  part, 
would  be  anomalous. 

It  ought  not  to  be  contended,  because  power  to  review  judgments  of 
District  and  County  Courts  involves  the  exercise  of  appellate  jurisdiction, 
that  for  this  reason  this  court  has  jurisdiction  of  the  questions  certified; 
for,  as  before  stated,  junsdiction  to  review  the  judgments  of  these  trial 
courts,  whether  rendered  in  the  exercise  of  their  original  or  appellate 
jurisdictions,  is  expressly  conferred  on  Courts  of  Civil  Appeals,  while  the 
appellate  jurisdiction  conferred  on  this  court  gives  power  only  to  review 
judgments  of  Courts  of  Civil  Appeals. 

Those  courts,  as  well  as  this,  have  and  must  exercise  appellate  jurisdic- 
tion, because  it  was  conferred  to  be  used  and  not  to  be  surrendered;  and 
although  the  power  of  each  may  at  different  stages  of  the  litigation  oper- 
ate on  the  same  controversy,  their  jurisdictions  are  distinct;  and  from  the 
nature  of  judicial  power,  while  jurisdiction  in  a  particular  cause  is  pos- 
sessed by  the  one,  the  other  can  not  lawfully  act,  because  the  litigation 
on  the  one  hand  has  not  reached  that  point  at  which  the  jurisdiction  of 
this  court  can  attach;  and  on  the  other  has  passed  that  point  at  which  was 
exhausted  tlie  power  of  a  Court  of  Civil  Appeals  to  hear  and  determine. 

It  can  not,  with  plausibility,  be  contended  that  this  court  has  and  may 
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exercise  appellate  jurisdiction  in  any  case  pending  before  a  Court  of  Civil 
Appeals  in  wbich  there  is  a  question  of  law,  even  though  those  courts 
may  consent  to  or  invite  the  exercise  of  such  jurisdiction;  for  if  this  were 
true,  this  court,  without  a  law,  would  have  or  could  acquire  jurisdiction 
over  any  case  pending  before  Courts  of  Civil  Appeals;  for  there  is  no 
cause  in  which  there  does  not  exist  a  question  of  law. 

It  may  not  be  a  doubtful  or  controverted  question,  but  in  the  nature 
of  things  it  must  exist,  for  the  application  of  some  rule  of  law  is  neces- 
sary to  the  determination  of  every  right.  Courts  have  no  power  to  con- 
fer upon  themselves  or  upon  other  courts  any  jurisdiction  whatever — that 
must  come  through  a  law. 

It  is  equally  true  that  the  Legislature  has  not  power  to  confer  upon 
this  court  appellate  jurisdiction  over  any  case  pending  in  the  Courts  of 
Civil  Appeals  in  which  there  exists  a  question  of  law,  prior  to  a  decision 
of  the  cause  by  the  court  having  jurisdiction  over  it  under  the  terras  of 
the  Constitution;  for  the  existence  of  such  a  power  in  the  Legislature 
would  give  to  that  department  the  power  to  take  from  those  courts  the 
jurisdiction  conferred  upon  them  by  the  Constitution. 

Such  a  power  is  a  power  to  destroy,  and  it  will  not  be  insists  that  the 
Legislature  may,  in  effect,  destroy  a  court  created  by  the  Constitution. 
The  Constitution  gives  jurisdiction  to  Courts  of  Civil  Appeals,  and  com- 
mands the  Legislature  to  organize  so  many  of  them,  from  time  to  time, 
as  may  be  found  necessary  for  the  prompt  dispatch  of  the  business  over 
which  they  are  given  jurisdiction;  and  if  the  Legislature  may  require  or 
authorize  them  to  refer  all  questions  of  law  existing  in  causes  before  them 
to  this  court  for  decision,  in  the  first  instance  of  the  exercise  of  appellate 
power,  and  to  require  those  courts  to  register  the  decision  of  this  as  the 
rule  of  right,  then  the  Legislature  has  power  to  take  from  them  or  to  au- 
thorize them  to  surrender  the  power  to  hear  and  determine  causes  which 
the  Constitution  declares  they  shall  hear  and  determine.  That  the  Leg- 
islature has  no  power  to  do  either  is  too  clear  for  controverey. 

To  this  it  may  be  replied,  that  the  Legislature  has  neither  directed  nor 
authorized  these  courts  to  refer  to  this  court  for  decision  all  questions  of 
law  existing  in  cases  of  which  they  have  jurisdiction,  but  has  only  em- 
powered them  to  certify  to  this  court  for  decision  such  questions  of  law 
as  they  may  deem  novel  or  of  first  impression;  but  it  will  at  once  be  seen 
that  this  involves  the  same  character  of  power  that  would  be  necessary 
to  require  every  cause  in  which  a  question  of  law  exists  to  be  referred. 

The  difference  is  in  the  degree  of  power  exercised,  and  not  in  the  na- 
ture of  the  power. 

If  the  Legislature  has  power  to  select  one  or  more  classes  of  questions 
of  law,  or  to  authorize  those  courts  to  select  them,  and  then  to  transfer 
them  to  this  court  for  decision,  then  it  has  power  to  authorize  them  to 
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send  all  cases  to  this  court  for  decision  on  questions  of  law,  or  to  com- 
mand the  courts  to  send  them  here  for  decision. 

Jurisdiction  is  not  given  to  this  court  over  a  cause  or  question  in  a 
cause  pending  in  a  Court  of  Civil  Appeals  whenever  there  may  be  a  ques- 
tion of  law  involved  in  it,  but  it  is  given  to  review  questions  of  law 
^'arising  in  cases  of  which  the  Courts  of  Civil  Appeals  have  appellate  ju- 
risdiction, under  such  restrictions  and  regulations  as  the  Legislature  may 
prescribe." 

When  can  it  be  said  that  a  question  of  law  arises  in  a  case  in  a  Court  of 
Civil  Appeals  ? 

As  the  mere  existence  of  a  question  of  law  in  a  case  pending  before  a 
Court  of  Civil  Appeals  will  not  confer  jurisdiction  on  this  court,  such  a 
question  must,  within  the  meaning  of  the  Constitution,  be  said  to  arise  in 
a  case  in  a  Court  of  Civil  Appeals  whenever  it  decides  a  cause  and  has 
applied  or  refused  to  apply  a  rule  of  law  to  the  facts  found  to  exist 

Then,  and  not  before,  does  the  question  of  law  arise;  and  when  this  oc- 
curs, and  the  necessary  steps  are  taken  to  confer  on  this  court  jurisdic- 
tion in  the  particular  case,  then,  and  not  before,  does  it  become  the  duty 
of  this  court  and  within  the  lawful  power  of  this  court  to  decide  whether 
the  Court  of  Civil  Appeals  properly  applied  the  law  to  the  facts;  and  in 
the  nature  of  things  this  can  not  be  determined  until  that  court  has  made 
a  decision — has  heard  and  determined  the  right  of  the  parties. 

As  before  said,  a  final  judgment  or  decree  is  essential  to  the  exercise 
of  its  ordinary  appellate  jurisdiction  by  the  Supreme  Court  of  the  United 
States,  and  no  appeal  will  lie  until  such  a  decree  has  been  rendered  by  a 
subordinate  court,  nor  will  a  writ  of  error  lie  until  such  a  court  has  ren- 
dered a  judgment  final  in  its  nature.  Ins.  Co.  v.  Adams,  9  Pet,  602; 
United  States  v.  Bailey,  9  Pet,  272;  Bostwick  v.  BrinkertioflP,  106  U.  S., 
3;  Grant  v.  Ins.  Co.,  106  U.  S.,  430;  Ex  Parte  Tom  Long,  108  U.  S.,  556; 
Evans  v.  Gee,  14  Pet,  2;  Carr  v.  Hoxie,  13  Pet.,  460;  U.  S.  Rev.  Stats., 
arts.  692,  693. 

That  under  the  Act  of  Congress  of  April  29,  1802,  the  Supreme  Court 
of  the  United  States  has  many  times  exercised  jurisdiction  over  questions 
certified  from  Circuit  Courts  before  final  decisions  or  judgments  were  ren- 
dered, is  true,  and  this  is  relied  upon  as  authority  for  sustaining  jurisdic- 
tion on  the  certificate  now  before  us. 

The  act  of  Congress  referred  to  provided,  that  a  Circuit  Court,  at  the 
request  of  either  party,  might  certify  to  the  Supreme  Court  a  question  of 
law  existing  in  a  cause  in  reference  to  which  the  judges  of  the  Circuit 
Court  might  be  opposed  in  opinion;  that  the  Supreme  Court  should  de- 
cide the  question  of  law  thus  certified,  and  that  its  decision  of  the  ques- 
tion should  govern  the  Circuit  Court  in  its  subsequent  disposition  of  the 
cause. 

The  causes  from  which  questions  could  be  certified  are  such  as  the 
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Circuit  Courts  had  original  jurisdiction  over,  and  are  not  causes  over 
which  such  courts  had  appellate  jurisdiction;  for  the  same  act  provided, 
that  in  causes  brought  into  Circuit  Courts  by  appeal  or  writ  of  error  judg- 
ment should  be  rendered  in  conformity  to  the  opinion  of  the  judge  of  the 
Supreme  Court  who  sat  with  a  district  judge  to  hold  the  Circuit  Court, 
while  there  was  no  such  provision  applicable  to  cases  of  which  Circuit 
Courts  had  original  jurisdiction. 

In  the  class  of  cases  last  referred  to,  the  necessity  for  some  other  court 
to  decide  the  question  of  law  resulted  from  the  fact  that  the  court  was 
composed  of  only  two  judges,  and  their  concurrence  in  opinion  was  nec- 
essary for  the  decision  of  a  cause. 

Under  that  statute  jurisdiction  was  repeatedly  exercised  by  the  Supreme 
Court,  and  questions  were  decided  in  cjiuses  over  which  that  court,  under 
the  Constitution,  could  have  none  other  than  api>ellate  jurisdiction;  but 
no  direct  statement  is  found  of  the  theory  on  which  the  decision  of  an 
undecided  question  of  law  found  in  a  cause  pending  in  a  Circuit  Court, 
and  over  which  it  had  only  original  jurisdiction,  was  held  to  be  the  exer- 
cise of  appellate  junsdiction.  This  may,  however,  be  deduced  from  tlie 
decisions  made  on  certified  questions  and  on  kindred  jurisdictional  ques- 
tions. 

It  was  steadily  held  that,  under  the  statute  referred  to,  an  entire  cause 
could  not  be  thus  certified,  because  to  decide  an  entire  cause  before  a  de- 
cision by  the  Circuit  Court  would  be  to  exercise  an  original  and  not  an 
appellate  jurisdiction.  United  States  v.  Bailey,  9  Pet.,  272;  Webster  v. 
Cooper,  10  How.,  55;  White  v.  Turk,  12  Pet,  239;  Waterville  v.  Van 
Slyke,  116  U.  S.,  702;  Daniel  v.  Railway,  3  Wall.,  256;  Paving  Co.  v. 
Molitor,  113  U.  S.,  616;  Bank  v.  Knapp,  119  U.  S.,  360;  Jewell  v.  Knight, 
123  U.  S.,  433. 

In  Webster  v.  Cooper  the  whole  case  was  certified,  and  in  disposing  of 
the  matter  it  was  said:  '*  This  court  has  frequently  said,  that  this  prac- 
tice is  irregular,  and  could,  if  sanctioned,  convert  this  court  into  one  of 
original  jurisdiction  in  questions  of  law,  instead  of  being,  as  the  Consti- 
tution intended  it  to  be,  an  appellate  court  to  review  the  decisions  of 
inferior  tribunals.  Indeed,  it  would  impose  upon  it  the  duty  of  deciding 
in  the  first  instance  not  only  the  questions  of  law  which  properly  belonged 
to  the  case,  but  also  questions  merely  hypothetical  and  speculative,  and 
which  might  or  might  not  arise,  as  previous  questions  were  ruled  the  one 
way  or  the  other." 

The  line  which  divides  appellate  from  original  jurisdiction  in  these  cases 
is  con'ectly  applied;  for  in  the  nature  of  things  there  is  nothing  for  ap- 
pellate jurisdiction  to  act  upon  until  some  court  having  original  jurisdic- 
tion has  decided  the  right  of  the  parties,  unless  it  be  in  that  class  of  cases 
in  which  the  appellate  court  may  be  compelled  to  do  some  act  not  appel- 
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late  in  character,  but  for  the  fact  that  the  act  is  necessary  for  the  protecton 
or  exercise  of  the  appellate  jurisdiction  possessed. 

The  line  between  the  power  of  an  appellate  court  to  decide  any  ques- 
tion in  an  undecided  case  pending  before  a  court  of  original  jurisdiction, 
and  the  power  to  decide  a  single  question  of  law  necessary  to  the  decision 
of  that  cause,  while  it  is  pending  before  the  court  of  original  jurisdiction, 
is  shadowy;  but  the  inference  lo  be  drawn  from  the  decisions  of  the  Su- 
preme Court  of  the  United  States  is,  that  the  jurisdiction  to  decide  the 
questions  of  law  certified  becomes  appellate  jurisdiction  whenever  such 
decision  becomes  necessary  to  a  final  judgment  through  which  its  ordmary 
appellate  jurisdiction  may  be  made  to  attach. 

In  the  case  of  Marbury  v.  Madison,  1  Cranch,  68,  an  application  was 
made  to  the  Supreme  Court  of  the  United  States  for  mandamus  to  compel 
the  Secretary  of  State  to  deliver  commissions  signed  by  an  outg^omg  presi- 
dent, which  were  not  delivered. 

The  court  refused  to  gi-ant  the  relief  asked,  on  the  ground  that  it  had 
no  original  jurisdiction  to  do  so,  and  on  the  further  ground  that  the  mat- 
ter did  not  come  within  the  appellate  jurisdiction  of  the  court. 

The  court,  however,  in  the  opinion  rec*ognized  the  fact,  that  if  the  power 
in  question  was  one  necessary  to  be  recognized  to  enable  the  court  to  ex- 
ercise tlie  appellate  jurisdiction  conferred,  the  power  necessary  to  this  ^d 
would  be  appellate  power. 

In  disposing  of  the  question  the  court  said:  "To  enable  this  court, 
then,  to  issue  a  mandamus,  it  must  be  shown  to  be  an  exercise  of  appel- 
late jurisdiction,  or  to  be  necessary  to  enable  tJiem  to  exercise  appellate  juris- 
difition.  It  has  been  stated  at  the  bar,  that  the  appellate  jurisdiction  may 
be  exercised  in  a  variety  of  forms,  and  that  if  it  be  the  will  of  the  Legis- 
lature that  a  mandamus  should  be  used  for  that  purpose,  that  will  musi 
be  obeyed.  This  is  true,  yet  the  jurisdiction  must  be  appellate,  not 
original.  It  is  the  essential  criterion  of  appellate  jurisdiction,  that  it 
revises  and  corrects  the  proceedings  in  a  cause  already  instituted,  and 
does  not  create  that  case.  Although,  therefore,  a  mandamus  may  be  di- 
rected to  courts,  yet  to  issue  such  a  writ  to  an  oflScer  for  the  delivery  of 
a  paper  is,  in  effect,  the  same  as  to  sustain  an  original  action  for  that 
paper,  and  therefore  seems  not  to  belong  to  appellate  but  to  original  juris- 
diction. Neither  is  it  necessary  in  such  a  case  as  this  to  enable  the  court  to 
exercise  its  appellate  jurisdiction.** 

In  Ex  Parte  Crane,  5  Petei-s,  189,  it  was  held,  that  the  Supreme  Court 
of  the  United  States,  in  the  exercise  of  its  appellate  jurisdiction,  bad 
power  to  compel,  by  mandamus,  a  Circuit  Court  to  sign  a  bill  of  except 
tions  in  a  cause  tried  before  them. 

The  decision  was  evidently  based  on  the  proposition,  that  the  court  had 
jurisdiction  to  have  the  record  of  the  Circuit  Court  made  to  show  just 
what  occurred  on  the  trial,  and  that  the  Supreme  Court  might  have  be- 
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fore  it  for  revision  the  proceedings  as  they  actually  occuiTcd,  without 
which  the  appellate  jurisdiction  could  not  be  properly  exercised. 

The  opinion  of  the  court  was  by  Chief  Justice  Marshall,  and  there  was 
a  vigorous  dissent  by  Justice  Baldwin,  with  whom  concurred  Justice 
Johnson,  those  holding  that  the  issuing  of  the  writ  was  not  the  exercise 
of  appellate  jurisdiction,  and  that  such  jurisdiction  could  only  be  exer- 
cised after  final  judgment,  on  appeal  or  writ  of  error;  conceding,  how- 
ever, that  if  the  purpose  of  the  writ  had  been  to  compel  the  removal  of 
the  cause  to  the  Supreme  Coui't  for  revision  of  the  judgment  of  the  Cir- 
cuit Court,  that  this  would  have  been  the  exercise  of  appellate  power. 

In  Ex  Parte  Bradstreet,  7  Petei-s,  634,  it  appeared  that  a  District  Court 
of  the  United  States  had  dismissed  an  action  on  the  ground  that  the  plead- 
ings did  not  show  a  cause  within  the  jurisdiction  of  the  court;  but  on 
application  to  the  Supreme  Court  for  mandamus  to  compel  the  court  to 
reinstate  the  cause,  permit  amendments,  and  try  it,  it  was  held,  that  the 
court  would  not  control  the  question  of  amendment,  but  that  under  the 
pleadings  jurisdiction  might  be  shown,  and  writ  of  mandamus  was  granted 
<X)mmanding  the  reinstatement  and  trial  of  the  cause. 

The  ground  given  for  the  exercise  of  such  a  jurisdiction  was,  that  it  was 
necessary  to  enable  the  complainant  to  bring  his  case  before  the  Supreme 
€ourt,  that  they  might  adjudicate  his  right  after  it  had  been  passed  upon 
by  the  trial  court. 

In  Insurance  Company  v.  Heii-s  of  Wilson,  8  Peters,  291,  it  appeared 
that  a  judge  of  the  United  States  District  Court  for  Louisiana  refused  to 
sign  the  record  of  a  judgment  rendered  in  a  cause  by  his  predecessor  in 
office. 

Under  the  law  regulating  the  court  the  judgment  was  not  deemed  final 
and  could  not  be  enforced  until  the  record  was  signed  by  the  judge,  and 
application  was  made  to  the  Supreme  Court  for  mandamus  to  compel  the 
judge  to  sign  the  record. 

The  writ  was  awarded  in  the  exercise  of  the  appellate  jurisdiction  of  the 
court,  and  in  the  opinion  it  was  said:  "  Without  the  action  of  the  judge 
Hie  plaintiffs  can  take  no  step  unless  it  be  the  one  they  have  taken  in  this 
-case.  They  can  neither  issue  execution  on  the  judgment  nor  revise  the 
proceedings  by  writ  of  error.  And  if  the  reason  assigned  by  the  judge 
«liail  be  deemed  a  sufficient  answer  to  the  rule,  the  plain tififs  are  without 
remedy  on  their  judgment.'' 

These  cases  all  show  that  the  Supreme  Court  of  the  United  States  have 
ever  regarded  any  act  done  by  them,  looking  to  the  enforcement  of  the 
rendition  of  a  final  judgment  by  a  court  whose  judgment  they  have  power 
to  revise,  or  to  the  making  up  of  the  record  of  such  a  court  so  that  it  may 
fairly  represent  the  proceedings  had  in  a  cause,  as  the  exercise  of  appel- 
late jurisdiction;  and  so,  simply  because  unless  such  a  power  rests  in  that 
•<5oiirt  its  appellate  jurisdiction  may  be  defeated. 
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The  same  rule  has  been,  to  some  extent,  recognized  in  this  Stat«. 
Kleiber  v.  McManus,  66  Texas,  49;  Schultze  v.  McLeary,  73  Texas,  92. 

On  what  ground,  in  the  light  of  the  decisions  referred  to,  ought  it  to 
be  held  that  the  Supreme  Court  of  the  United  States  exercised  appellate 
power  in  the  decision  of  questions  certified  under  the  act  of  Congress  be- 
fore referred  to  ? 

It  is  submitted  that  there  can  be  no  other  ground  than  that  it  was  neces- 
sary such  jurisdiction  should  be  exercised  to  enable  the  court  to  exercise 
the  appellate  jurisdiction  conferred  by  the  Constitution. 

The  Circuit  Courts  could  render  no  judgments  when  the  judges  dis- 
agreed, for  there  were  but  two  judges,  and  their  right  to  decide  equal; 
and  the  necessity  for  a  final  judgment  as  the  basis  for  a  revision  by  that 
court  was  evidently  the  ground  on  which  the  appellate  jurisdiction  of  the 
Supreme  Court  was  based. 

The  reasoning  through  which  such  a  result  may  have  been  reached  may 
not  be  satisfactory  to  all  minds,  but  on  whjit  other  ground  can  the  deci- 
sions be  based  ? 

Under  the  organization  of  the  Courts  of  Civil  Appeals  no  necessity 
arises  for  a  decision  by  this  court  in  the  first  instance  of  the  questions 
certified  to  this  court. 

If  the  ground  suggested  be  not  that  on  which  the  Su|>reme  Court  of 
the  United  States  exercise  appellate  jurisdiction  on  questions  certified, 
and  it  be  true  that  the  holding  was  broadly  that  appellate  jurisdiction 
existed  without  reference  to  the  necessity  for  its  exercise  to  secure  a  judg- 
ment final  in  its  nature,  which  the  court  would  have  power  to  revise,  then 
the  inquiry  arises,  whether  this  court  should  follow  the  decisions  of  tliat 
court  or  decisions  made  by  the  Supreme  Court  of  the  Republic,  recognized 
by  the  Supreme  Court  of  this  State,  on  the  same  question.  Phillips  v. 
Hill,  3  Texas,  398. 

I  deem  it  my  duty  to  follow  the  latter,  not  only  because  the  decisions- 
made  under  the  Constitution  of  the  Republic  were  made  upon  an  article 
of  a  Constitution  in  all  material  respects  the  same  as  that  now  in  force 
here  and  operative  in  this  State,  and  may  therefore  be  supposed  to  have 
been  looked  to  as  furnishing  a  rule  of  interpretation  or  construction,  but 
also  because  I  believe  the  rule  announced  by  the  Supreme  Court  of  the 
Republic  to  be  the  only  correct  one  to  be  applied  to  the  matter  now  before- 
this  court. 

I  think  the  certificate  should  be  dismissed;  but  as  a  majority  of  the  court 
hold  that  jurisdiction  exists,  I  concur  in  the  decision  made  on  the  ques- 
tions certified. 
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on  motion  for  rehearing. 

GAINES,  Associate  Justice. — We  are  of  opinion  that  this  motion 
shoald  be  overruled.  We  see  no  good  reason  to  change  or  modify  our 
former  opinion  upon  the  questions  presented. 

Counsel  for  appellee,  however,  insist,  in  effect,  that  we  were  in  error, 
because  the  invalidity  of  the  whole  of  the  contracts  in  controversy  was 
not  put  in  issue  by  the  pleadings,  and  because  if  invalid  they  may  have 
been  subsequently  ratified  by  the  subscribers.  But  these  are  not  matters 
for  our  consideration.  When  questions  of  law  are  referred  by  the  Court 
of  Civil  Appeals  directly  to  this  court  for  determination,  in  the  first  in- 
stance, we  have  no  power  to  pass  upon  any  questions  except  those  submit- 
ted. We  can  not  inquire  into  their  bearing  upon  the  ultimate  determina- 
tion of  the  case.  The  statute  does  not  direct  that  the  transcript  shall  be 
sent  to  this  court;  nor  have  we  the  power  to  so  order.  Hence  we  are 
without  the  means  of  entering  into  any  collateral  questions  of  the  char- 
acter of  those  presented  in  the  motion  for  a  rehearing,  and  they  must  be 
determined  by  the  Court  of  Civil  Appeals.  Our  decision  of  the  naked 
questions  presented  does  not  necessarily  determine  the  case. 

The  motion  for  a  rehearing  is  overruled. 


MoUon  overruled. 


Delivered  June  15,  1893. 

Associate  Justice  Brown  did  not  sit  in  this  case. 


2.^    S.^/^-3^^ 


J.  B.  Pace  v.  C.  L.  Potter. 
No.  13. 

1.  Oase  Adhered  to— Service  of  Oitation  on  Nonresidents.— York 
T.  The  State,  73  Texas,  651,  adiiered  to,  iu  hokllu/s^  that  a  motion  to  quash  citation 
made  by  a  defemlant  served  with  citation  without  the  State  operates  as  an  appear- 
ance to  the  next  term  of  the  court. 

2.  Trespass  upon  Unenclosed  Lands.— The  rule  of  the  common  law 
making  it  a  duty  of  the  o\Yner  of  cattle  to  confine  them  to  his  own  land,  and 
hohling  him  liable  for  trespasses  committed  by  them  upon  the  uucucloseil  land  of 
another,  was  never  in  force  in  Texas.  It  is  inapplicable  to  our  situation,  and  the 
customs  and  habits  of  the  early  settlers  of  the  country,  and  inconsistent  with  our 
legislation  with  regard  to  fences  and  stocic. 

3.  Same-rCase  in  Judgment.— Plaintiif  and  defendant  owned  lands  ad- 
joining. By  the  fences  of  otlier  land  owners  the  territory  occupied  by  the  plaint- 
iff and  defendant  became  surrounded  by  fences.  The  defendant  put  cattle  ui>on 
his  land.  Held,  that  such  act  and  conditions  did  not  make  him  liable  in  damages 
from  his  cattle  pasturing  upon  the  lands  of  the  plaintiff ;  othen\'ise.  if  the  defend- 
ant had  taken  and  held  exclusive  possession  of  the  lands  of  the  plaintiff  within 
such  an  enclosure. 
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Error  to  Court  of  Civil  Appeals,  Second  District 

Tiiis  was  an  appeal  from  the  District  Court  of  Cooke  County.  Tried 
below  before  Hon.  D.  E.  Barrett. 

The  statement  of  the  case  and  the  findings  of  the  Court  of  Ciyil  A|^ 
peals  are  given  in  the  opinion. 

IT.  TT.  i^Tood  and  Davis  cfc-fiarrw,  for  appellant. — 1.  (1)  The  court  erred 
in  the  third  conclusion  of  fact,  in  holding  that  the  defendant  took  the 
exclusive  or  any  other  possession  of  plaintiff's  lands,  or  used  them« 

(2)  The  court  erred  in  finding  for  the  plaintiff,  for  the  proof  shows 
that  the  plaintiff's  lands  were  unfenced,  and  that  he  did  nothing  to  pre^ 
vent  stock  from  grazing  thereon,  and  that  at  most  defendant's  stock 
merely  strayed  upon  plaintiff's  unenclosed  lands. 

(3)  The  court  erred  in  finding  for  plaintiff,  for  under  the  facts  it  was 
the  duty  of  plaintiff  to  build  a  partition  fence  between  his  lands  and  the 
lands  of  the  defendant  if  he  did  not  desire  defendant's  stock  to  graze 
thereon.  Rev.  Stats.,  art.  2431,  et  seq.;  Railway  v.  Johnson,  65  Texas, 
393,  394;  Haskins  v.  Huling,  2  Willson'sC.  C.,sec.  161;  Buford  v.  Houta, 
133  U.  S.,  320;  3  Wait's  Act.  and  Def.,  329;  Myers  v.  Dodd,  68  Am. 
Dec,  624;  Railway  v.  Hunger,  49  Am.  Dec.,  239;  Van  Leuven  v.  Lyke, 
49  Am.  Dec.,  346. 

2.  The  statutes  of  Texas  providing  that  when  a  citation  or  the  service 
thereof  is  quashed,  the  defendant  shall  be  held  to  answer  to  the  next  term, 
was  intended  to  embrace  irregular  citations,  and  not  citations  absolutely 
void  because  of  attempts  to  exercise  extra  territorial  jurisdiction;  but  if 
said  statutes  are  construed  so  as  to  prevent  a  nonresident  from  appearing 
in  court  and  protesting  against  the  exercise  of  jurisdiction,  then  said  stat- 
utes are  repugnant  to  the  Constitution  of  the  United  States.  Feibleman 
V.  Edmonds,  69  Texas,  339;  Hockstadler  v.  Sam,  73  Texas,  315;  Pen- 
noyer  v.  Neff,  95  U.  S.,  714;  Harness  v.  Hyde,  98  U.  S.,  476;  Alley  v. 
Caspari,  6  Am.  St.  Rep.,  178,  note. 

3.  In  December,  1888,  at  the  time  the  defendant  appeared  and  objected 
to  the  notice,  because  the  court  was  without  jurisdiction,  it  was  a  wroag- 
ful  attempt  to  exercise  extra  territorial  jurisdiction  under  existing  kw, 
as  evidenced  by  a  uniform  line  of  decision  in  Texas,  and  his  api)earance 
for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court  did  not  con- 
fer jurisdiction;  and  to  change  the  line  of  decisions  as  in  this  State,  after 
the  plea  had  been  filed,  and  attach  to  it  a  consequence  not  attached  to  ii 
by  existing  law,  is  repugnant  to  the  Constitution  of  the  United  States  and 
a  judicial  enactment  of  a  retroactive  law.  De  Witt  v.  Monroe,  20  Texas, 
293;  Feibleman  v.  Edmonds,  69  Texas,  339;  Hockstadler  v.  Sam,  73 
Texas,  315;  Douglass  v.  Pike,  101  U.  S.,  677;  Havemeyer  v.  Iowa,  8 
Wall.,  294;  Thomson  v.  Lee,  3  Wall.,  327. 
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C.  B,  Stuarty  for  appellee. — The  only  question  to  be  determined  is, 
whether  or  not  the  enclosing  of  plain tifiTs  land  by  appellant,  and  the  use 
of  same,  entitles  plaintiff,  under  the  facts  herein,  to  recover  tlierefor.  To 
develop  that  inquiry  and  raise  that  question,  appellee  assigns  but  one 
<K)unter-propo8ition,  which  is  as  follows: 

Where  A  and  B  own  adjoining  tracts  of  land  which  are  unenclosed,  and 
A  encloses  both  tracts  and  uses  B's  land,  he  is  liable  to  B  for  its  rental 
value. 

It  is  undisputed  in  this  case  that  Potter  and  Pace  (appellee  and  appel- 
lant) owned  adjoining  tracts  of  land,  which  were  at  the  time  of  their  ac- 
quisition unenclosed.  The  lands  of  both  afterward  became  enclosed  on 
the  north,  west,  and  south  by  certain  cattle  companies  that  owned  the  land 
contiguous  to  Potter  and  Pace  on  north,  west,  and  south.  Pace  bought 
from  the  Kit  Carter  Company,  which  owned  the  land  east,  and  when  he 
bought  stipulated  that  said  company  should  build  a  line  fence  east  of  his 
land,  so  as  to  cut  him  off  from  said  company.  When  Pace  did  this,  he 
perfected  the  enclosure,  which  after  that  contained  only  his  land  and  Pot- 
ter's. He  afterwards  grazed  his  cattle  promiscuously  upon  Potter's  land. 
3  Washb.  on  Real.  Prop.,  150;  Busw.  on  Lim.  and  Adv.  Poss.,  sec.  247; 
Cunningham  v.  Frandtzen,  26  Texas,  34;  Chandler  v.  Rushing,  38  Texas, 
591. 

HENRY,  Associate  Justice.  — This  suit  was  instituted  by  the  defend- 
ant in  error  in  the  District  Court  of  Cooke  County,  to  recover  of  plaintiff 
in  error  damages  for  the  use  of  nine  sections  of  land  for  the  period  of 
fifteen  montlis,  alleged  to  be  of  the  value  of  15  cents  per  acre  per  annum. 

Plaintiff's  petition  charged  that  the  defendant  was  a  resident  of  the 
State  of  Virginia,  and  service  of  notice  of  the  suit  was  made  upon  him  in 
that  State. 

Tlie  defendant  firet  appeared  only  by  a  plea  objecting  to  the  jurisdic- 
tion of  the  court,  and  moved  to  quash  the  citation  and  service  thereof. 

The  court  sustained  the  plea,  but  held  that  it  operated  as  an  appearance 
to  the  next  term  of  the  court.  In  this  there  was  no  error.  York  v.  The 
State,  73  Texas,  651. 

The  conclusions  of  fact  found  by  the  Court  of  Civil  Appeals  are  sub- 
stantially as  follows: 

The  Kit  Carter  Cattle  Company  owned  a  large  body  of  land.  The 
plaintiff  owned  nine  sections,  lying  immediately  west  of  said  body  of  land. 

Other  persons  who  pastured  the  lands  lying  contiguous  to  said  cattle 
company's  land,  in  enclosing  their  lands  for  pastures,  constructed  lines  of 
fence  on  the  east,  north,  west,  and  south  sides  of  the  said  lands  belong- 
ing to  plaintiff  and  the  cattle  company.  **The  lines  of  fence  thus  ccm- 
structed  connected  with  each  other,  and  the  lands  of  the  plaintiff  and  of  the 
Kit  Carter  Cattle  Company  were  thus  included  in  a  common  enclosure. 
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"  Plaintiff  built  none  of  this  fence,  and  had  no  interest  in  it;  nor  did 
he  know  that  his  land  was  enclosed  until  shortly  before  the  institution  of 
this  suit. 

"The  Kit  Carter  Cattle  Company  built  none  of  this  fence,  and  had  no 
interest  in  it,  except  a  half-interest  in  about  a  mile  on  the  south  side  of 
that  portion  of  the  same  afterwards  sold  to  Pace,  as  below  indicated. 

'*  The  Kit  Carter  Cattle  Company  used  the  lands  within  its  enclosure, 
including  the  land  of  the  plaintiff,  for  pasturing  stock  until  about  tlie 
month  of  July,  1888.  At  this  date  the  Kit  Carter  Cattle  Company  built 
a  fence  north  and  south,  on  and  along  the  east  line  of  the  41,000  acres 
sold  to  defendant,  and  thus  the  lands  of  plaintiff  and  defendant  were  left 
in  a  common  enclosure. 

'*The  partition  fence  thus  constructed  was  built  at  the  instance  of  the 
defendant,  and  for  him,  as  a  part  of  the  inducement  to  the  sale  by  tlie 
cattle  company  to  him. 

**  From  the  date  of  the  sale  in  July,  1888,  until  the  month  of  March, 
1889,  the  plaintiff's  nine  sections  of  land  were  in  the  enclosure  of  the  de- 
fendant, and  the  defendant  used  this  enclosure  for  the  purpose  of  pastur- 
ing his  stock. 

"  In  March,  1889,  or  about  that  time,  the  defendant  separated  his  land 
from  that  of  the  plaintiff  by  building  a  fence  between  them." 

The  District  Court  rendered  a  judgment  for  the  plaintiff,  which  was  af- 
firmed by  the  Court  of  Civil  Appeals. 

It  is  not  contended  that  the  rule  of  the  common  law  making  it  the  duty 
of  the  owner  of  cattle  to  confine  them  to  his  own  land,  and  holding  him 
liable  for  trespass  committed  by  them  upon  the  unenclosed  land  of  another, 
was  ever  in  force  in  this  State. 

It  is  inapplicable  to  our  situation  and  the  customs  and  habits  of  the 
early  settlers  of  the  country,  and  inconsistent  with  our  legislation  in  re- 
gard to  fences  and  stock.  Rev.  Stats.,  titles  43,  93;  Railway  v.  Johnson, 
65  Texas,  389;  Buford  v.  Houtz,  133  U.  S.,  320;  7  Am.  and  Eng.  Encyc. 
of  Law,  889. 

Under  the  propf,  we  are  of  the  opinion  that  plaintiff's  land  must  be 
treated  as  having  been  unfenced  in  respect  to  the  cattle  belonging  to  the 
defendant.  Before  any  enclosure  was  made  in  that  section  of  the  country 
it  was  all  subject  to  be  grazed  upon  by  the  cattle  of  everybody,  while 
running  at  large,  without  creating  a  cause  of  action  in  favor  of  the  owners 
of  the  lands  against  the  owners  of  the  cattle.  No  cattle  owner  had  then 
the  right  to  confine  or  herd  his  stock  upon  another  person's  land,  or  in 
any  manner  enclose  or  take  possession  of  it.  But  if  the  owner  of  any 
land  desired  to  exclude  from  it  cattle,  when  running  at  large,  he  could 
do  so  by  enclosing  his  own  land.  After  that  was  done  in  one  instance, 
all  outside  or  unenclosed  land  continued  in  its  former  status.     The  ap- 
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propriate  remedy  of  every  land  owner,  including  the  last  one  whose  land 
continued  in  its  original  condition,  was  to  fence  his  land,  as  others  had 
done. 

We  do  not  mean  to  be  understood  to  say,  that  if  the  surrounding  land 
owners  should  by  erecting  fences  on  their  own  lands  entirely  surround 
and  enclose  the  land  of  another,  that  the  cattle  of  other  people  could  con- 
tinue to  range  upon  it,  or  that  such  fences  could  be  molested  by  anybody 
but  the  ownei-s  of  them  for  the  purpose  of  making  any  use  of  the  land, 
but  we  do  not  think  that  the  ownera  of  such  fences,  erected  upon  their 
own  lands,  would  be  required  to  keep  them  up  so  as  to  prevent  their  cattle, 
or  tlie  cattle  of  other  people,  from  grazing  upon  lands  never  enclosed  by 
the  owner. 

None  of  the  fences  were  constructed  by  the  plaintiff,  and  none  by  the 
defendant,  before  this  controvei*sy  arose,  except  on  his  east  line,  or  be- 
tween him  and  the  land  of  the  Kit  Carter  Cattle  Company,  which  was 
consti'ucted  at  his  instance.  By  the  acts  and  agency  of  other  land  own- 
ei-s,  a  large  body  of  the  land  belonging  respectively  to  tlie  plaintiff,  the 
defendant,  and  the  Kit  Carter  Cattle  Company  was  fenced  in  the  same 
enclosure.  As  to  said  owners  these  lands  were  in  the  identical  situation 
tliat  existed  before  any  of  the  contiguous  lands  had  been  fenced. 

To  say  the  least,  each  of  said  owners  had  the  right  to  put  his  own  cat- 
tle upon  his  own  land,  inside  the  general  enclosure  existing  as  the  result 
of  the  fencing  in  of  their  own  lands  by  the  surrounding  owners.  If  the 
defendant  desired  to  protect  his  land  from  the  cattle  of  the  Kit  Carter 
Cattle  Company,  his  remedy  was  by  fencing  it  off.  He  did  that.  If  he  had 
desired  the  same  protection  against  the  plaintiff's  cattle,  his  remedy  would 
have  been  the  same.  It  does  not  appear,  however,  that  he  needed  such 
remedy  against  the  plaintiff. 

The  plaintiff's  condition  was  in  every  particular  the  same.  If  he  de- 
sired protection  against  the  cattle  of  an  adjoining  land  owner,  his  remedy 
was  to  construct  a  fence  for  the  purpose.  He  did  not  do  so.  On  the 
contrary,  the  defendant,  it  seems,  constructed  a  fence  for  the  sole  pur- 
pose of  protecting  plaintiff's  land.  We  do  not  think  that  he  was  under 
obligation  to  do  so,  nor  that  before  it  was  constructed  he  was  liable  to 
plaintiff  for  the  acts  complained  of. 

The  defendant  would  have  been  liable  to  the  plaintiff  if  he  had  taken 
exclusive  possession  of  the  land  enclosed.  If  the  Court  of  Civil  Appeals 
Jiad  found  as  a  fact  that  such  exclusive  possession  was  taken,  we  would 
be  bound  by  it.  That  court  does  find,  as  a  conclusion  of  law,  that  such 
exclusive  possession  was  taken  by  the  defendant,  but  neither  from  the 
conclusions  of  fact  in  their  original  opinion  nor  in  the  statement  of  the 
evidence  in  their  opinion  rendered  on  the  motion  for  a  rehearing,  is  there 
anything  which  in  our  opinion  sustains  such  conclusions  of  law. 
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The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District  Court 
will  be  reversed  and  a  judgment  here  rendered  for  the  appellant. 

Bever^ed  and  rendered 
Delivered  May  1,  1898. 


Nancy  Teat  et  al,  v.  W.  L.  McGaughet  et  al. 
No.  14. 

1.  Mandamus,  when  Issued  Against  an  Offioer.  —  A  writ  of  mao- 
damus  will  lie  a^inst  an  officer  to  compel  the  performance  of  a  plain  and  impera- 
tive duty.  The  act  to  be  compelled  must  be  one  which  he  has  no  discretion  to 
refuse  to  perform,  and  which  does  not  call  for  the  exercise  of  his  judgment  upon 
matters  of  fact. 

2.  Mandamus— Original  Jurisdiotion  of  Supreme  Oourt.~We are 
clearly  of  opinion  that  it  was  inteuded  noi titer  by  the  recent  amendments  to  the 
Constitution  nor  by  the  statutes  which  have  been  passed  in  pursuance  thereof,  to 
confer  jurisdiction  on  this  court  to  try  a  case  on  mandamus  in  which  the  act  sought 
to  be  compelled  may  involve  the  determination  of  a  doubtful  question  of  fact  It 
was  not  intended  that  the  jurisdiction  should  be  exercise<l  in  any  ease  unless  the 
officer  was  under  a  legal  obligation  to  do  the  act,  and  the  right  to  have  it  performed 
was  not  dependent  upon  the  determination  of  such  doubtful  questions  of  fai*!. 

3.  Laches  a  Bar  to  Mandamus.—Laches  may  be  a  bar  to  a  writ  of  man- 
damus, and  mandamus  is  refused  on  that  ground  when  this  court  is  asked  to  com- 
pel the  Commissioner  of  the  General  Land  Office  to  cancel  a  patent  forty-five  years 
after  its  issuance,  alleged  to  have  been  issued  by  mistalce.  and  to  issue  another 
patent  in  another  name.  It  seems  that  the  certificate  and  field  notes  were  in  the 
name  in  which  it  was  sought  to  have  the  patent  issued. 

4.  Jurisdiction  to  Qrant  Mandamus.—Qutere,  whether  the  L^slatuie, 
in  attempting  to  define  the  jurisdiction  of  the  Supreme  Court  In  mandamus  suits, 
has  sufficiently  '^  specified  the  cases"*  in  which  the  court  may  grant  the  writ,  as 
required  by  the  Constitution. 

5.  Statutes  Construed.— The  constitutional  clause  drawn  into  discussion 
is:  '"The  Legislature  may  confer  original  jurisdiction  on  the  Supreme  Court  to 
issue  writs  of  quo  warranto  and  mandamus  in  such  cases  as  may  be  specified,  ex- 
cept as  against  the  Governor  of  the  State."  The  statute  is:  "  The  Supreme  Court, 
or  any  justii-e  thereof,  shall  have  power,  ♦  ♦  *  and  in  term  time  or  vacation 
may  issue  writs  of  quo  warranto  or  mandamus  against  any  district  judge  or  officer 
of  the  State  government,  except  the  Governor  of  the  State." 

This  was  an  original  application  to  the  Supreme  Court,  seeking  to  con- 
trol the  action  of  the  Commissioner  of  the  General  Land  OflSce. 
The  facts  are  set  out  in  the  opinion  of  the  court. 

Jas,  B.  Goff^  for  plaintiffs. —  In  the  judgment  of  petitioners,  and  from 
utterances  of  the  court  on  former  partial  hearing,  their  right  to  the  relief 
prayed  for  depends  on  the  decision  of  two  questions,  viz.: 

1.    Has  the  court  jurisdiction  to  grant  the  relief  sought  ? 
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2.    Have  plaintiffs  an  adequate  remedy  at  law  ? 

As  to  the  first  question,  it  is  submitted  that  this  jurisdiction  is  clearly 
conferred  by  section  8  of  article  5  of  the  Constitution  of  Texas,  as  amended 
under  joint  resolution  of  the  Twenty-second  Legislature,  which  provides, 
that  "  The  Supreme  Court  and  the  justices  thereof  shall  have  power  to 
issue  writs  of  habeas  corpus  as  may  be  prescribed  by  law;  and  under  such 
regulations  as  may  be  prescribed  by  law,  the  said  courts  and  the  justices 
thereof  may  issue  the  writs  of  mandamus,  procedendo,  certiorari,  and  such 
other  writs  as  may  be  necessary  to  enforce  its  jurisdiction"  (General 
Laws  1891,  page  197);  and  under  article  1012  of  chapter  14  of  the  Acts 
of  the  Called  Session  of  the  Twenty -second  Legislature,  approved  April 
18,  1892  (General  Laws  Called  Session  1892,  page  21),  which  provides, 
that  '*  The  Supreme  Court  or  any  justice  thereof  shall  have  power  to  issue 
writs  of  habeas  coi-pus  as  may  be  prescribed  by  law;  and  the  said  coui't, 
or  the  justices  thereof,  may  issue  writs  of  mandamus,  procedendo,  certi« 
orari,  and  all  writs  necessary  to  enforce  the  jurisdiction  of  said  couiii;  and 
in  term  time  or  vacation  may  issue  writs  of  quo  warranto  or  mandamus 
against  any  district  judge  or  ofDcer  of  the  State  government  except  the 
Grovemor  of  the  State." 

It  is  apparent  from  the  language  of  the  foregoing  section  of  the  organic 
law  that  its  framers  intended  thereby  to  remedy  a  defect  in  tlie  Consti- 
tion,  to  which  it  is  an  amendment,  and  which  conferred  on  this  court  ap- 
pellate jurisdiction  only,  by  conferring  jurisdiction  to  coerce  refractory 
officers  of  the  government  to  perform  their  duties,  and  the  original  juris- 
diction in  such  cases  as  the  one  at  bar  was  intended. 

It  is  well  known  matter  of  Texas  history,  that  previous  to  the  adoption 
of  said  amendment  many  controvei-sies  had  arisen  in  our  courts  relative 
to  the  power  of  the  judiciary  to  control  the  action  of  membei-s  of  the  ex- 
ecutive department,  resulting  in  much  litigation  and  in  conflicting  deci- 
sions of  this  court;  it  having  been  held  in  the  case  of  Kuechler  v.  Wright, 
40  Texas,  600,  that  the  District  Court  had  such  power,  and  in  the  case  of 
Bledsoe  v.  International  <fe  Great  Northern  Railway  Company,  40  Texas, 
637,  and  in  seveml  otlier  cases,  that  it  had  not;  and  there  can  be  no  doubt 
that  the  provisions  above  referred  to  in  the  Constitution  and  act  were  in- 
tended to  settle  this  controversy  by  conferring  original  jurisdiction  upon 
the  highest  court  in  the  State  to  hear  and  determine  such  controversies, 
in  order  that  they  might  be  brought  to  speedy  issue  and  finally  adjudi- 
cated without  having  to  pass  the  ordeal  of  several  tribunals. 

It  is  plain  in  the  amendment  to  the  Constitution  the  intent  was  to  con- 
fer on  the  Supreme  Court  original  jurisdiction  in  all  cases  of  mandamus; 
else  why  declare  that  it  should  have  appellate  jurisdiction  only  "  except 
as  herein  specified,"  and  immediately  afterward  specify  ''  writs  of  man- 
damus?" 

It  also  seems  that  the  Legislature,  in  article  1012  (Acts  of  Special  Ses- 
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sion,  page  21),  intended  to  carry  out  the  same  view,  as  they  provided, 
that  the  Supreme  Court  or  any  justice  thereof  shall  have  power  to  issue 
writs  of  mandamus,  etc.,  against  any  officer  of  the  State  government  ex- 
cept the  Governor. 

The  language  of  the  Constitution  is  broad  enough  to  cover  the  case  at 
bar,  as  the  power  conferred  to  issue  the  writ  is  unlimited,  except  that  it 
must  be  issued  ''  under  such  regulations  as  may  be  prescribed  by  law." 
The  language  used  in  the  same  section,  authorizing  the  issuance  of  writs 
of  habeas  corpus,  is  significant,  in  tliat  it  is  restrictive  in  only  permitting 
the  issuance  of  said  writ  in  cases  ' '  prescribed  by  law.  * '  The  Legislature 
framed  the  statute  in  almost  the  identical  language  of  the  Constitution, 
adding  the  "  regulations,"  viz.,  that  writs  of  quo  warranto  and  mandamus 
might  be  issued  *'  in  term  time  or  vacation,"  and  excepting  the  Governor. 

It  will  not  do  to  contend,  as  defendant's  answer  seems  to  suggest,  that 
the  intention  of  the  amendment  and  act  was  only  to  give  the  court  [K)wer 
to  issue  the  writ  of  mandamus  as  a  means  of  enforcing  its  appellate  juris- 
diction, as  this  view  is  plainly  negatived  by  the  language  of  both,  viz., 
in  the  Constitution  authorizing  the  issue  of  *'  writs  of  mandamus,  proce- 
dendo, certiorari,  and  such  other  writs  as  may  be  necessary  to  enforce  its 
own  jurisdiction,"  i.  e.,  those  writs  without  qualification,  and  also  such 
other  or  additional  writs  as  might  be  proper  to  enforce  jurisdiction;  and 
the  statute  using  the  clearer  language,  *'  writs  of  mandamus,  procedendo, 
and  all  writs  necessary  to  enforce  the  jurisdiction  of  said  court." 

As  to  the  second  question,  it  is  an  insufficient  answer  to  say  that  the 
statute  provides  the  action  of  trespass  to  try  title,  whereby  petitioners 
may  recover  possession  of  the  land  granted  to  their  ancestor,  as  this  would 
not  be  an  entirely  adequate  remedy,  as  after  having  secured  possession  their 
title  has  been  established  only  as  against  the  person  then  in  possession, 
who  may  be  a  mere  squatter,  and  they  would  still  be  deprived  of  their 
legal  title  by  reason  of  the  error  of  the  Commissioner  which  they  seek  to 
have  corrected,  and  they  would  be  subject  to  the  same  controversy  every 
time  any  one  not  a  party  to  the  suit  chose  to  question  their  right  to  the 
land. 

If  the  land  belongs  to  petitioners,  as  alleged  in  their  petition,  they  have 
a  right  to  have  their  title  made  clear,  and  this  can  only  be  done  by  the 
cancellation  of  the  erroneous  title,  during  the  existence  of  which  they 
have  simply  an  equity,  the  apparent  legal  title  being  in  another,  viz., 
any  one  named  Lucy  Wilkinson;  and  should  they  desire  to  sell,  it  would 
be  difficult  to  find  a  purchaser. 

C,  A.  Chilbersan,  Attorney-General,  and  Frank  Andrews^  assistant,  for 
defendants. — We  are  met  at  the  threshold  of  the  proceeding  with  a  juris- 
dictional question:   Has  the  Supreme  Court  of  this  State,  under  our  Coa* 
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stitution  and  laws,  original  jurisdiction  to  issue  and  enforce  the  writ  of 
mandamus  against  the  Commissioner  of  tlie  General  Land  Office  ? 

The  question  is  one  of  fii-st  impression  in  the  jurisprudence  of  this  State, 
and,  so  far  as  we  are  advised,  has  never  heretofore  been  presented  to 
this  court  for  its  determination.  It  has  not  under  our  present  Constitu- 
tion as  amended  September  22,  1891,  and  prior  to  tlie  adoption  of  the 
amendment  all  preceding  Constitutions  have  provided  that  the  Supreme 
Court  should  have  "  api>ellate  jurisdiction  only/'  Const.  1876,  art.  5, 
sec.  3;  Const.  1869,  art.  5,  sec.  3;  Const.  1866,  art.  4,  sec.  3;  Const.  1861, 
art.  4,  sec.  3;  Const.  1845,  art.  4,  sec.  3. 

Under  former  Constitutions,  so  far  as  we  are  able  to  ascertain,  there 
was  never  any  pretense  that  the  Supreme  Court  had  any  original  jurisdic- 
tion to  issue  the  writ  of  mandamus.  Its  jurisdiction  was  appellate  only; 
but  having  once  obtained  jurisdiction  of  any  cause  of  action,  it  had  au- 
thority in  the  exercise  of  such  jurisdiction  to  issue  any  and  all  writs 
necessary  to  enforce  the  same.  Wells  v.  Littlefield,  62  Texas,  28;  Garza 
V.  Baker,  58  Texas,  487;  Churchill  v.  Martin,  65  Texas,  367. 

The  amendment  to  the  Constitution  of  September  22,  1891,  provides, 
that  "  the  Supreme  Court  shall  have  appellate  jurisdiction  only,  except 
as  herein  specified. ' ' 

The  specified  exception  is,  "  The  Legislature  may  confer  original  juris- 
diction on  the  Supreme  Court  to  issue  writs  of  quo  waiTanto  and  manda- 
mus in  such  cases  as  may  be  specified,  except  as  against  the  Governor  of 
the  State."     Const.,  art.  5,  sec.  3. 

This  provision  clearly  does  not  confer,  by  force  of  its  own  terms,  any 
original  jurisdiction  upon  the  Supreme  Court.  It  is  purely  permissive  in 
its  nature.  It  does  not  attempt  to  confer  any  jurisdiction  upon  that 
court  of  itself,  but  provides  that  the  Legislature  may  confer  original  juris- 
diction in  a  limited  and  specified  class  of  cases. 

The  Constitution  not  only  does  not  confer  any  such  original  jurisdic- 
tion as  is  asked  to  be  exercised  by  the  plaintiffs  in  this  case,  but  it  limits 
the  authority  of  the  Legislature  to  confer  such  jurisdiction,  and  provides 
how  the  same  may  be  conferred  by  the  Legislature  if  it  see  proper  to  act 
at  all.  It  is  plain  that  the  question  of  whether  or  not  this  court  shall 
have  original  jurisdiction  in  the  limited  class  of  subjects  mentioned  in 
the  Constitution  is  a  question  in  the  first  instance  for  legislative  discre- 
tion. If  in  the  exercise  of  its  discretion  the  Legislature  shall  see  fit  to 
confer  such  jurisdiction  upon  this  court,  it  must  proceed  in  the  manner 
indicated  in  the  Constitution. 

**The  Legislature  may  confer  original  jurisdiction  on  the  Supreme 
Court  to  issue  writs  of  quo  warranto  and  mandamus  in  such  cases  as  may 
Jbe  specified." 

The  Legislature  must  not  only  confer  this  jurisdiction  upon  the  court 
Vol.  LXXXV.  Sop.— 31 
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pointedly,  but  it  must  also  specify  in  what  cases  the  writ  may  issue.  It 
must  be  observed  that  the  power  is,  to  confer  original  jurisdiction  to  issue 
the  writs  in  such  cases  as  may  be  specified,  except  as  against  the  Gover- 
nor of  the  State.  It  is  not  provided  that  the  Legislature  may  confer 
original  jurisdiction  upon  this  court  to  issue  the  writs  against  such  per- 
sons or  officers  as  may  be  specified,  but  that  it  shall  extend  only  to  sucb 
cases  as  may  be  specified,  and  that  it  shall  not  extend  to  the  Governor  of 
the  State  in  any  class  of  cases.  The  distinction  between  persons  or  offi- 
cers and  cases  is  very  broad  and  plain.  It  is  unmistakable.  In  view  of 
this  provision,  it  was  necessary  to  specify  the  cases  in  which,  and  not  the 
oflScers  against  whom,  the  writs  could  issue. 

If  the  Legislature  had  provided  tliat  this  court  should  have  original 
jurisdiction  to  issue  the  writ  of  mandamus  in  all  cases  where  the  Secre- 
tary of  State  refused  to  file  charters,  the  Comptroller  of  Public  Accounts 
refused  to  draw  his  warrants,  the  Commissioner  of  the  General  Land  Office 
refused  to  receive  and  accept  files  or  issue  or  cancel  patents,  or  the  Treas- 
urer  refused  to  pay  money,  in  pusuance  of  law  requiring  them  to  do  so,  or 
where  district  or  county  judges  or  judges  of  the  Courts  of  Civil  Appeals 
refused  to  proceed  to  judgment,  then  a  class  of  cases  would  have  been 
enumerated  and  specified  in  which  the  writ  could  issue  from  this  court. 
Or  if  it  had  been  provided  that  when  any  person  usurped  a  public  fran- 
chise or  intruded  himself  unlawfully  into  a  public  ofl^ce,  that  this  court 
should  have  original  jurisdiction  to  issue  the  writ  of  quo  wai-mnto  and 
remove  the  usurper  or  intruder,  a  class  of  cases  would  have  been  specified 
as  required  by  the  Constitution. 

This  provision  of  the  Constitution  evidently  intended  that  cases  in 
which  the  original  jurisdiction  could  be  conferred  upon  this  court  should 
be  specifically  enumerated,  and  should  be  only  such  cases  as  experience 
and  legislative  wisdom  should  determine  and  point  out  as  necessary,  pro- 
vided tliat  the  writs  should  not  in  any  class  of  cases  extend  to  the  Gov- 
ernor of  the  State;  and  that  where  a  case  or  cases  should  be  specified  in 
which  the  writ  should  issue,  they  could  not  issue  against  the  Governor^ 
though  he  be  the  actor  in  a  specified  case  in  which  the  jurisdiction  was 
conferred. 

The  Legislature,  if  it  ever  attempted  to  confer  any  original  jurisdic- 
tion upon  this  court,  has  not  acted  in  pursuance  of  the  constitutional  pro- 
vision. It  is  insisted  that  the  Legislature  has  not  even  attempted  to  con- 
fer original  jurisdiction  upon  this  court  to  issue  either  of  the  writs  named 
in  the  Constitution. 

A  careful  examination  of  the  act  of  the  Twenty-second  Legislature, 
General  Laws,  Special  Session,  page  19  (the  only  act  upon  the  subject 
since  the  adoption  of  the  constitutional  amendment),  discloses  that  no 
such  jurisdiction  is  conferred.  The  only  part  of  that  act  relating  to  the 
jurisdiction  of  the  court  is  article  1012,  as  follows:    *'  The  Supreme  Courts 
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or  any  justice  thereof,  shall  have  power  to  issue  writs  of  habeas  corpus  as 
may  be  provided  by  law;  and  the  said  court  or  the  justices  thereof  may 
issue  writs  of  mandamus,  procedendo,  certiorari,  and  all  writs  necessary 
to  enforce  the  jui'isdlction  of  said  court;  and  in  term  time  or  vacation 
may  issue  writs  of  quo  warranto  or  mandamus  against  any  district  judge 
or  officer  of  the  State  government,  except  against  the  Governor  of  the 
State." 

This  is  the  only  law  relative  to  the  jurisdiction  of  the  Supreme  Coui-t 
to  issue  these  writs,  and  it  8a3rs  nowhere,  by  terms  or  implication,  that 
this  court  shall  have  original  jurisdiction  to  issue  these  writs  against  any 
officer.  This  article  confers  no  authority  or  jurisdiction  upon  the  Su- 
preme Court  which  it  did  not  fully  possess  under  the  Constitution.  It 
may  be  contended  that  by  virtue  of  the  last  clause  of  the  article  quoted 
the  Legislature  attempted  to  confer  original  jurisdiction  upon  the  Supreme 
Court  to  issue  these  writs,  or  else  there  could  be  no  object  in  placing  this 
clause  in  the  article  and  twice  naming  the  writ  of  mandamus.  This  sug- 
gestion is  wholly  without  force. 

It  is  impossible  to  discover  any  legislative  object,  purpose,  or  intent 
in  the  first  clause  of  the  same  article,  which  provides,  that  the  Supreme 
Court  or  any  justice  thereof  shall  have  power  to  issue  writs  of  habeas  cor- 
pus as  may  be  prescribed  by  law. 

The  Constitution  has  substantially  the  same  provision,  and  the  statute 
above  quoted  neither  takes  from  nor  adds  to  the  power  of  the  court.  The 
same  may  be  said  with  equal  force  of  the  second  clause  of  the  same  arti- 
cle, and  also  the  preceding  article.  The  third  and  last  clause,  relating  to 
the  writs  to  be  issued,  could  not  have  been  intended  by  the  Legislature^ 
to  confer  original  jurisdiction  upon  this  court,  and  if  so,  it  wholly  failed 
in  its  purpose. 

As  heretofore  shown,  this  court  had  always  been  denied  original  juris- 
diction under  every  preceding  Constitution.  It  had  had  '' appellate 
jurisdiction  only."  It  is  not  believed,  therefore,  that  the  Legislature  in- 
tended to  change  the  jurisdiction  of  this  court  in  so  important  a  matter 
by  the  use  of  such  vague,  indefinite,  and  uncertain  terms.  If  it  means 
anything,  it  means  nothing  more  than  that  this  court  may  either  in  term 
or  in  vacation  issue  the  writs  when  necessary  to  enforce  its  jurisdiction. 
There  is  a  total  absence  of  any  words  sufficient  to  confer  original  jurisdic- 
tion; and  if  such  had  been  the  legislative  intention,  some  word  or  term 
would  certainly  have  been  used  to  clearly  and  unmistakably  indicate  this 
intention.  It  was  an  innovation  in  our  system  of  jurisprudeuce;  a  de- 
parture in  our  system  of  practice.  If  such  had  been  the  intention  of  the 
Legislature,  it  would  have  used  no  uncertain  terms,  and  would  reason- 
ably have  provided  some  mode  of  procedure.  It  is  true  this  court  has 
power  to  make,  establish,  and  enforce  all  the  necessary  rules  for  practice 
and  procedure  for  the  government  of  said  court  and  all  other  coui'ts  in 
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this  State,  so  as  to  expedite  the  dispatch  of  business  in  said  courts.  Bat 
so  far  as  we  have  been  able  to  ascertain,  this  court  has  never  made  and 
established  any  rules  of  practice  and  procedure  relative  to  its  alleged  orig- 
inal jurisdiction.  The  Legislature  clearly  established  none,  though  it  has 
prescribed  many  rules  in  such  classes  of  cases  as  this  and  other  courts  had 
unquestioned  jurisdiction  of  by  virtue  of  the  Constitution  and  laws. 

Had  the  Legislature  so  intended,  it  would  have  been  an  easy  matter  to 
have  said,  that  "  the  Supreme  Court  shall  have  original  jurisdiction  upon 
proper  application  to  issue  the  writs  of  quo  warranto  and  mandamus," 
and  to  have  specified  a  class  of  cases  in  which  such  writs  might  issue,  or 
to  have  used  some  words  or  terms  of  unmistakeable  import  to  have  con- 
ferred original  jurisdiction  upon  this  court.  But  such  is  not  the  case  in 
the  statute  under  consideration. 

The  court  ought  not  to  enlarge  its  jurisdiction  and  make  radical  inno- 
vations uix>n  a  well  established  system  of  jurisprudence  without  the  plain- 
est grant  of  power  from  the  proper  constitutional  authority.  It  certainly 
ought  not  to  do  so  by  force  of  its  own  construction,  and  there  seems  to 
be  no  reasonable  construction  of  the  act  in  question  that  would  warrant 
the  conclusion  that  any  original  jurisdiction  was  intended  to  be  conferred 
upon  this  court.  We  are  confidently  of  the  opinion  that  if  the  able  coun- 
sel for  the  plain tiflPs  in  this  case  had  read  that  article  of  the  act  above 
cited,  without  a  well  grounded  intention  to  discover  some  original  juris- 
diction in  this  court,  the  thought  of  such  original  jurisdiction  would 
never  once  have  occurred  to  him. 

The  Constitution,  however,  does  not  enlighten  us  any  upon  the  act,  for 
the  Constitution  provided  that  original  jurisdiction  may  be  conferred  in 
such  cases  as  may  be  specified.  No  cases  have  been  specified,  and  the  very 
absence  of  any  specification  of  cases  or  attempt  otherwise  to  comply  with 
the  Constitution,  leads  us  inevitably  to  the  conclusion  that  the  Legislature 
made  no  attempt  to  confer  any  original  jurisdiction  upon  this  court. 

The  question  of  original  jurisdiction  in  tliis  court  was  and  is  an  ex- 
periment, and  it  is  the  only  question  of  jurisdiction  not  positively  settled 
by  the  Constitution  itself;  the  only  one  left  open  for  legislative  action  or 
change.  In  all  other  things  the  jurisdiction  of  the  court  is  appellate  only, 
and  fixed  by  the  terms  of  the  Constitution. 

This  feature  of  the  court's  jurisdiction  being  purely  experimental,  it 
was  left  so  that  it  need  not  be  conferred  upon  the  court  at  all,  for  the 
provision  is  jiurely  permissive,  and  so  that  if  once  given  and  found  un- 
satisfactory, it  could,  by  repeal,  be  taken  away. 

The  framei*s  of  the  constitutional  amendment  did  not  intend  to  fasten 
irrevocably  upon  this  court  a  jurisdiction  which,  unless  very  greatly  lim- 
ited, would  prove  a  fruitful  source  of  evil;  one  which  would  permit  every 
nature  of  case  and  petty  grievance,  in  which  either  of  the  writs  oould 
issue,  to  be  brought  before  this  court  for  decision.     ♦     ♦     * 
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GAINES,  Associate  Justice, — ^This  is  an  application  to  this  court  for 
a  writ  of  mandamus  to  the  Commissioner  of  the  General  Land  OfBce.  It 
is  alleged  in  the  petition,  in  substance,  that  the  plaintiffs  are  the  heii-s  of 
Leroy  Wilkerson ;  that  he  died  in  1836;  and  that  on  the  2d  day  of  March, 
1838,  a  certificate  was  issued,  at  the  instance  of  the  administrator  of  his 
estate,  to  his  heii-s,  for  one-third  of  a  league  of  land;  that  on  the  10th  day 
of  November,  1845,  they  caused  it  to  be  located  upon  a  certain  tract  in 
the  petition  described,  and  that  in  pursuance  of  the  location  they  caused 
the  land  to  be  surveyed  and  the  field  notes  of  the  survey  and  the  certifi- 
cate to  be  returned  to  the  General  Land  Office. 

It  is  further  alleged,  that  the  Commissioner  of  the  Land  Office  at  that 
time  ordered  the  patent  to  issue  to  the  heirs  of  Leroy  Wilkerson,  but  that 
no  such  patent  ever  issued;  and  that  thereafter,  on  the  24th  day  of 
August,  1846,  by  mistake,  a  patent  was  issued  to  the  heirs  of  Lucy 
Wilkerson. 

It  is  further  averred,  that  no  such  pei*son  ever  existed  as  Lucy  Wilker- 
son, and  that  there  is  no  person  claiming  the  land  by  virtue  of  that  pat- 
ent, but  that  it  is  in  possession  of  one  Deidrich  Rode,  who  is  in  posses- 
sion of  the  land,  claiming  adversely  to  plaintiflFs. 

It  is  further  averred,  that  plaintiffs  had  demanded  of  defendant  Mc- 
Gaughey,  as  Commissioner  of  the  General  Land  Office,  that  he  cancel  the 
patent  previously  issued,  and  that  he  issue  a  patent  to  the  heirs  of  Leroy 
Wilkerson,  and  that  he  had  refused. 

The  plaintiffs  pray  for  a  writ  commanding  the  Commissioner  to  cancel 
the  old  and  to  issue  a  new  patent  in  accordance  with  the  certificate.  Rode 
was  made  a  party,  and  though  served  with  process,  has  not  appeared. 

The  defendant  McGaughey  filed  exceptions  to  the  jurisdiction  of  the 
court,  general  and  special  demurrers,  and  an  answer  to  the  merits.  The 
cause  has  been  submitted  upon  the  exceptions  and  demurrers. 

A  writ  of  mandamus  will  lie  against  an  officer  to  compel  the  perform- 
ance of  a  plain  and  imperative  duty  when  the  plaintiff  has  no  other  ade- 
quate means  of  redress.  The  act  to  be  compelled  must  be  one  which  he 
has  no  discretion  to  refuse  to  perform,  and  which  does  not  call  for  the 
exercise  of  his  judgment  upon  matters  of  fact.  When  there  are  confiict- 
ing  claims  to  be  affected  by  the  act  sought  to  be  enforced,  which  may 
call  for  the  determination  of  mixed  questions  of  law  and  fact,  the  officer 
can  not  be  drawn  into  the  litigation  and  forced  to  act  until  the  right  has 
been  determined  and  his  duty  made  clear. 

In  The  Commissioner  v.  Smith,  5  Texas,  471,  Mr.  Justice  Wheeler  says: 
"  It  is  only  in  those  cases  where  the  right  or  title  is  not  litigated  that  the 
party  may  proceed  by  mandamus  against  the  Commissioner  at  the  seat  of 
government-  But  where  there  are  questions  of  fact  to  be  litigated  between 
those  holding  adverse  claims,  before  the  right  of  the  party  to  his  patent  can 
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be  determined,  he  may  and  ought  to  sue  upon  his  survey  and  certificate  in 
the  county  in  which  the  laild  is  situated,  and  then  settle  the  question  of 
right." 

The  principle  here  recognized  is  the  rule  of  the  common  law,  as  is  well 
illustrated  by  the  case  of  Rex  v.  Banks,  3  Burr.,  1^52.  That  was  a 
proceeding  for  a  mandamus  to  compel  certain  officer  to  take  action  to 
bring  about  an  election  of  a  mayor,  and  it  appeared  that  there  was  a  de 
facto  mayor  who  was  performing  the  functions  of  office.  Upon  that  fact 
being  shown  to  the  court,  the  acting  mayor  was  required  to  be  made  a 
party.  We  now  quote  from  the  report  of  the  case;  *' Lord  Mansfield 
proposed,  that  the  counsel  for  the  defendants  should  file  their  affidavits, 
that  the  prosecutor's  counsel  might  be  able  to  judge  whether,  upon  the 
affidavits  of  both  sides  compared  together,  it  was  a  doubtful  election,  and 
fit  to  be  tried  upon  an  information  in  the  nature  of  a  quo  warranto,  or 
w/iether  it  was  a  mere  colorable  election  and  clearly  void.  For  if  the 
former  should  prove  to  be  the  case,  the  court  ought  not  to  grant  a  man- 
damus; in  the  latter  case  they  ought.'*  The  affidavits  were  filed,  and  the 
counsel  for  the  prosecutor  being  satisfied  that  it  was  a  doubtful  question, 
dismissed  his  case. 

The  limitation  upon  the  writ  here  enforced  accords  with  the  definition 
of  its  scope  as  laid  down  by  all  the  authorities. 

A  different  practice,  in  certain  cases  at  least,  seems  to  have  grown  up 
in  the  District  Courts  of  this  State,  and  seems  also  to  have  been  recognized 
as  proper  by  this  court.  When  there  have  been  conflicting  claims  to  Und 
filed  upon  by  a  party,  he  has  been  permitted  to  bring  suit  against  the  ad- 
verse claimant  and  the  surveyor,  and  to  pray  a  mandamus  against  the 
latter,  to  compel  him  to  make  the  survey.  In  such  a  case  the  mandamus 
is  incidental  to  the  main  litigation.  The  practice  is  convenient  and  un- 
objectionable upon  broad  principles,  provided  the  officer  is  absolved 
from  the  payment  of  costs  in  cases  in  which  the  right  is  not  clear.  The 
practice  has  probably  been  acquiesced  in  by  reason  of  the  tendency  of  our 
courts  to  discourage  a  multiplicity  of  suits.  Whether  it  should  be  upheld 
or  not,  we  are  not  called  upon  to  decide  in  this  case. 

But  we  are  clearly  of  the  opinion  that  it  was  intended  neither  by  the 
recent  amendments  to  the  Constitution  nor  by  the  statutes  which  have  been 
passed  in  pursuance  thereof,  to  confer  jurisdiction  upon  this  court  to  try 
A  case  on  mandamus  in  which  the  act  which  is  sought  to  be  compelled 
may  involve  the  determination  of  a  doubtful  question  of  fact.  The  ma- 
chinery of  the  court  is  not  adapted  to  the  trial  of  such  a  cause.  The  Bill 
of  Rights  secures  the  right  of  trial  by  jury,  and  while  the  people  doubt- 
less could  amend  the  Constitution  so  as  to  modify  or  limit  the  right,  we 
do  not  think  any  modification  was  intended  by  the  provision  in  the  hite 
amendments  which  authorized  the  Legislature  to  confer  jurisdiction  upon 
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tlus  court  to  issue  the  writ  of  mandamus  in  certain  specified  cases.  We 
^ink  it  was  not  intended  that  we  should  exercise  that  jurisdiction  in  any 
case,  unless  the  officer  was  under  a  clear  legal  obligation  to  do  the  act, 
and  the  right  to  have  it  performed  was  not  dependent  upon  the  determi- 
nation of  any  doubtful  question  of  fact. 

The  plaintiffs  in  this  case  seek  to  compel  the  Commissioner  of  the  Gen- 
eral Land  Office  to  cancel  a  patent  issued  nearly  a  half-century  ago,  and 
delivered  to  some  person  unknown,  and  now  in  the  possession  of  an  ad- 
verse claimant  of  the  land  which  it  purports  to  convey;  and  to  issue  an- 
other in  its  stead.  The  ground  for  the  action  is,  that  the  Commissioner 
who  issued  the  existing  patent  mistook  the  name  in  the  certificate  and 
wrote  "  Lucy"  instead  of  "  Leroy;"  and  that  there  was  no  such  i)ei-son 
tis  Lucy  Wilkerson.  TiiC  similarity  of  the  two  names  when  wiitten  by 
other  than  a  clerical  hand  makes  tlie  allegation  plausible.  But  the  fact 
that  some  one  took  out  the  patent  would  indicate  that  as  early  as  1846 
there  was  a  claimant  of  the  land  under  the  patent  as  issued. 

If  the  fact  be  as  alleged,  it  is  most  probable  that  within  any  reasonable 
time  after  the  patent  issued  it  could  have  been  clearly  established.  Now 
i!a  proof,  if  proved  at  all,  must  rest  upon  doubtful  presumptions.  If  a 
fact,  the  Commissioner  who  committed  the  error  would  probably'  have 
-corrected  it  upon  having  his  attention  called  to  it;  or  if  he  had  refused, 
it  may  be  that  he  could  then  have  been  compelled  to  issue  another  pat- 
ent. But  the  present  officer,  who  stands  removed  nearly  fifty  years  from 
the  transaction,  and  knows  nothing  of  the  facts  except  as  disclosed  by 
the  records  of  his  office,  occupies  very  different  ground. 

Laches  may  be  a  bar  to  a  writ  of  mandamus.  The  State  v.  Kirby,  17 
S.  C,  563;  Chum  v.  Trustees,  32  Ohio  St.,  236;  The  People  v.  Common 
Council,  78  N.  Y.,  56;  The  People  v.  Seneca  Common  Pleas,  2  Wend., 
264;  The  People  v.  Delaware  Common  Pleas,  2  Wend.,  256.  And  we 
have  no  doubt  that  this  presents  a  clear  case  for  the  application  of  the 
doctrine.  It  is  a  sufficient  reason  for  refusing  the  writ  here  applied  for, 
that  the  plaintiffs  have  slept  so  long  upon  their  rights  that  the  facts  have 
become  obscured,  and  that  so  far  as  this  court  can  see,  the  determination 
of  the  litigation  would  most  probably  require  the  decision  of  doubtful 
questions  of  fact.  Upon  this  ground  alone  we  deem  it  proper  to  dismiss 
the  case  without  passing  upon  any  other  question  presented  by  the  excep- 
tions and  demurrers. 

There  may  be  a  serious  question  whether  in  attempting  to  define  our 
Jurisdiction  in  mandamus  suits  the  Legislature  has  sufficiently  "specified 
the  cases"  in  which  we  may  grant  the  writ,  as  required  by  the  amend- 
ment. While  it  would  have  been  regular  and  more  logical  to  determine 
that  question  in  the  first  place,  the  result  to  the  plaintiffs  is  the  same, 
•whether  we  should  entertain  the  jurisdiction  or  not.    We  prefer  to  leave 
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the  question  open  and  say  this  much,  so  that  our  action  may  not  be  con- 
strued  as  a  decision  upon  it. 


The  petition  is  dismissed. 
Delivered  May  4,  1893. 


Dismissed. 


Mart  A.  Tackaberry  v.  City  National  Bank  of  Fort  Worth. 

No.  10. 

1.  Assignment  for  Benefit  of  Creditors  —  Schedule  —  Construo- 
tion.— An  assignment  by  a  debtor  purported  to  convey  all  the  property  owieU 
by  her  (the  li^rautor),  "except  such  property  as  is  exempt  by  law  from  levy  ad 
sale  under  execution.'^  To  the  assignment  was  attached  a  schedule  of  her  indcbt- 
eduess,  as  well  as  an  inventory  of  her  property.  This  embraced  her  place  of  bisi- 
ness,  particularly  described,  and  some  other  real  property,  but  it  did  not  embra» 
the  property  on  which  she  and  her  family  resided.  The  heading  to  the  last  Dam«d 
paper  was  as  follows :  •'  Inventory  of  property  assigned  by  Mary  A  Tackaberry." 
and  to  it  was  attached  her  affidavit,  that  *'the  foregoing  inventory  or  schedule  is^ 
in  all  respects  just  and  true,  according  to  tlie  best  of  my  knowledge  and  belief .'' 
The  business  place  was  sold  by  her  assignee,  and  suit  was  brought  by  Mrs.  Tackt- 
berry  against  the  purchaser.  Held,  that  the  purpose  of  the  scheilule  prescribe* 
by  the  assignment  law  is  manifest,  aud  the  heading,  which  was  evidently  made  for 
the  purpose  of  identifying  it,  ought  not  to  be  given  the  effect  of  a  conveyance; 
and  especially  so  when  repugnant  to  the  clause  of  the  deed  indicating  what  was 
intended  to  pass  by  it.  The  statute  recognizes  the  exemptions  in  the  Constitutioa 
and  laws  in  favor  of  the  assigning  debtor. 

2.  Abandonment  of  Business  Homestead.  —  An  abandonment  of  a 
place  of  business  occurs  when  the  head  of  the  family  ceases  to  use  the  property 
for  the  purpose  for  which  the  exemption  is  given,  if  he  have  no  present  inteotioa 
to  resume  that  or  to  pursue  some  other  calling  or  business  on  the  property.  In 
such  condition  of  facts  at  the  assignment  the  business  homestead  pa&ses  by  the 
assignment. 

3.  Same— Intent.— A  voluntarj'  di8<*ontinuance  of  business  ought  to  be  given 
the  same  weight  on  the  question  of  abandonment  as  is  given  to  a  removal  from  the 
home;  and  in  the  one  ea.«e.  as  in  the  other,  the  remaining  question  of  fact  neces- 
sary to  he  ascertaineil  to  determine  whether  abandonment  exists,  in  a  given  case, 
is  that  of  intention. 

4.  Assignment— Status  of  Property  —  Schedules.— Where  a  deed  of 
assignment  conveys  all  the  property  of  the  debtor  except  that  not  subject  to  foiwl 
sale  for  payment  of  de?)t8.  and  there  arises  controversy  as  to  what  passes  by  such 
deed,  the  status  of  the  property  at  the  time  of  the  assignment  is  the  question  to 
be  considered;  and  upon  the  court  is  imposed  the  burden  of  ascertaining  whether 
the  facts  existing  when  the  deed  of  assignment  became  operative  withdrew  the 
property  from  liability  to  execution. 

5.  Business  Homestead— Abandonment— Pact  Case.— A  debtor  be- 
ing insolvent  made  an  assignment  of  all  her  property  not  exempt  from  execution. 
She  had  a  home,  and  a  business  homestead.  The  natural  effect  of  tlie  assignment 
was  to  close  her  business.  In  the  schedule  of  assets  the  business  house  was  in- 
serted.   The  testimony  showed  tliat  the  assignor  had  no  lixeil  intention  at  any 
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time  either  to  resume  the  husiness  she  had  formerly  carried  on,  or  to  conduct  any 
other  business  such  as  would  have  continued  the  exemption  of  the  place  of  business. 
Held^  the  finding  that  the  business  homestead  passed  by  the  assignment  was  sup- 
ported by  the  evidence. 

ON   REHEARING. 

6.  Praotioe  as  to  Omissions  in  B'indingrs  of  Fact.— If  a  plaintiff  in 
error  desires  a  specific  finding  by  the  District  Court,  or  the  Court  of  Civil  Appeals, 
he  should  ask  it.  In  absence  of  such  request  the  action  of  the  trial  court  will  not 
be  revised  when  the  statement  of  facts  shows  evidence  upon  which  the  judgment  is 
sustained. 

7.  Practice  on  Error  —  Uncontro verted  Facts.— While  this  court  on 
error  will  not  pass  upon  controverteil  facts,  it  may  look  to  such  as  are  uncoutro- 
verted  and  assume  that  the  trial  judge  gave  to  them  proper  weight. 

Writ  of  Error  to  Court  of  Civil  Appeals  for  Second  District,  in  a  case 
from  District  Cyurt  of  Tarrant.  Tried  below  before  Hon.  R.  E.  Beck- 
ham. 

This  suit  was  brought  on  the  2d  day  of  October,  1888,  by  Mi-s.  M.  A. 
Tackaljerry,  against  the  City  National  Bank  of  Fort  Worth,  Texas,  in 
trespass  to  Xxy  title  for  two  lots  and  business  house  thereon,  in  the  city  of 
Fort  Worth. 

On  the  16th  day  of  March,  1888,  plaintiff  in  error  made  a  general  as- 
signment of  her  property,  under  the  statute  of  Texas,  for  the  benefit  of 
her  creditors,  appointing  George  Mulkey  assignee. 

At  the  time  of  the  execution  of  said  deed  of  assignment,  and  for  a  num- 
ber of  years  prior  thereto,  she  was  the  owner  of  the  premises  in  contro- 
versy, and  in  the  actual  possession  and  occupancy  of  same,  carrying  on 
her  mercantile  business  therein. 

At  tlic  time  of  making  said  deed  of  assignment  she  was  a  bona  fide  res- 
ident and  citizen  of  the  city  of  Fort  Worth,  State  of  Texas,  and  the  head 
of  a  family,  consisting  of  heraelf  and  her  three  minor  children,  residing 
with  her,  her  husband  having  previously  died 

Upon  the  execution  of  the  deed  of  assignment,  Mulkey,  the  assignee, 
sold  and  conveyed  the  premises  in  controvei'sy  to  defendant  in  error. 
Plaintiff  in  error  brought  this  suit  to  recover  said  premises,  on  the  ground 
that  same  was  her  business  homestead  at  time  of  the  execution  of  the  deed 
of  assignment,  and  as  such  was  exempt  to  her,  and  excepted  from  the  op- 
eration of,  and  did  not  pass  under,  said  deed  of  assignment,  and  that 
the  sale  and  conveyance  of  same  by  said  Mulkey,  assignee,  was  without 
authority  and  of  no  effect. 

The  defendant  pleaded  a  general  denial,  and  set  up  title  by  purchase 
from  Mulkey  witliout  notice  of  claim  of  the  plaintiff;  pleaded  estoppel, 
etc. 

May  15,  1890,  trial  without  a  jury,  and  judgment  that  plaintiff  take 
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nothing  by  her  suit,  and  that  the  defendant  was  entitled  to  the  property, 
quieting  the  title  thereto  against  the  plaintiff. 

The  case  was  taken  by  writ  of  error  to  the  Supreme  Court  for  revision, 
thence  jmssed  to  the  Court  of  Civil  Appeals  for  the  Second  District 

January  3,  1893,  tlie  judgment  below  was  affirmed. 

Motion  for  rehearing  was  overruled,  and  a  writ  of  error  was  aliened 
by  Supreme  Court. 

Hyde  Jennings  and  W,  L.  Husbands y  for  plaintiff  in  en*or. — 1.  A  deed 
of  assignment  for  the  benefit  of  creditoi-s,  accompanied  with  an  inventory 
of  proi)crty,  in  which  exempt  property  is  mentioned  and  described,  would 
not  operate  as  a  conveyance  of  such  exempt  property,  said  deed  of  iwign- 
ment  containing  a  clause  expressly  excepting  from  its  operation  all  prop- 
€rty  exempt  from  forced  sale  under  execution.  1  Sa^'les'  Civ.  Stats.,  p. 
61,  art.  65a. 

2.  The  mere  fact  that  one  makes  a  deed  of  assignment,  and  thereupon 
tem|>orarily  ceases  business,  does  not,  i|)so  facto,  constitute  an  abandon- 
ment of  his  place  of  business  as  his  business  homestead,  and  deprive  same 
eo  instinti  of  its  character  of  exempt  property  so  as  to  at  once  render  it 
subject  to  forced  sale  under  execution.  Gassoway  v.  Wliite,  70  Texas, 
477;  Scheuber  v.  Ballow,  64  Texas,  166;  Wynne  v.  Hudson,  66  Texas,  1 
Bowman  v.  Watson,  66  Texas,  296;  Clift  v.  Kaufman,  60  Texas,  64 
Welbom  v.  Downing,  11  S.  W.  Rep.,  502. 

Bally  Teniple  &  Bally  for  defendant  in  error. — 1.  The  inventory  at- 
tached to  the  deed  of  assignment,  containing  a  specific  description  of  the 
premises  in  controversy  as  being  one  of  the  items  conveyed  by  said  deed, 
would  have  the  same  effect  as  if  said  premises  had  been  conveyed,  in 
terms,  in  the  body  of  the  deed.  Linn  v.  Wright,  18  Texas,  337;  Keat- 
ing V.  Vaughn,  61  Texas,  522;  Bun*,  on  Assign.,  sees.  128,  134. 

2.  The  deed  of  assignment  (the  inventory  being  read  as  i>art  thereof) 
hy  its  terms  conveys  to  the  assignee  the  real  estate  in  controvei-sy.  2  Pars, 
on  Con.,  7  ed.,  •503,  •506;  United  States  v.  Peck,  102  U.  S.,  65;  2 
Whart.  on  Con.,  sec.  659;  Whart.  on  Ev.,  sec.  939,  et  seq.;  Wait  on 
Fraud.  Con.,  sec.  343;  Tounsend  v.  Stearns,  32  N.  Y.,  213;  Story  on 
Con.,  sec.  809;  Chitty  on  Con.,  11  Am.  cd.,  137. 

3.  The  undisputed  evidence  shows  that  if  the  premises  were  ever  at  any 
time  exempt,  plaintiff  had  abandoned  the  same  as  her  business  homestead 
before  and  at  the  time  she  made  the  assignment,  and  hence  the  same  passed 
to  the  assignee.  Shryock  <fe  Rowland  v.  Latimer,  57  Texas,  674;  Pfciffer 
<k  Co.  v.  McNatt  k  March,  74  Texas,  640;  Bowman  v.  Watson,  66  Texas, 
295;  Watt5  v.  Miller,  76  Texas,  13;  Kaufman  &  Runge  v.  Fore,  7S 
Texas,  308. 
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STAYTON,  Chief  Justice. — Plaintiff  in  error  made  a  general  assign- 
ment as  an  insolvent  debtor,  for  the  benefit  of  all  her  creditors,  in  accord- 
ance with  the.  statute  regulating  that  subject,  and  defendant  in  error 
claims  the  lots  in  controvei*sy  through  purchase  from  the  assignee. 

She  was  the  head  of  a  family  prior  to  and  at  the  time  the  assignment 
was  made,  and  had  been  for  sometime  engaged  in  a  mercantile  and  manu- 
facturing business,  conducted  on  the  lots  in  controversy,  which  were  pro- 
tected from  forced  sale  by  reason  of  the  purpose  for  which  they  were  used. 

She  also  owned  a  house,  in  which,  with  her  family,  she  resided,  but 
this  was  not  contiguous  to  the  property  in  conti-ovei-sy. 

The  deed  of  assignment,  without  describing  it,  purported  to  convey  all 
the  property  owned  by  her,  "except  such  property  as  is  exempt  by  law 
from  levy  and  sale  under  execution;'*  and  to  it  was  attached  a  statement 
giving  the  names  of  her  creditors  and  the  sum  due  to  each,  as  well  as  an 
inventory  of  her  property,  which  embraced  the  lots  in  controverey,  par- 
ticularly described,  as  well  as  some  other  real  proi>erty,  but  it  did  not 
embi*ace  the  property  on  which  she  and  family  resided. 

The  heading  to  the  paper  last  named  was  as  follows,  *'  Inventory  of 
property  assigned  by  Mary  A.  Tackaberry,'*  and  to  it  was  attached  her 
affidavit  stating  that  "  the  foregoing  inventory  or  schedule  is  in  all  re- 
spects just  and  true,  according  to  the  best  of  my  knowledge  and  belief." 

This  action  was  brought  by  plaintiff  in  error  to  recover  the  property, 
on  the  ground  that  title  thereto  did  not  pass  to  the  assignee,  because  ex- 
cepted from  the  assignment. 

The  cause  was  tried  without  a  jury  and  a  judgment  rendered  for  de- 
fendant; but  as  no  conclusions  of  fact  and  law  were  filed,  we  have  no 
means  for  ascertaining  on  what  ground  the  judgment  was  based;  but  the 
Court  of  Civil  Appeals  held  that  these  papers  were  to  be  read  together, 
and  evidenced  an  intention  to  convey  all  property  not  exempt  from 
forced  sale,  and  also  to  convey  the  property  in  controversy,  even  though 
it  was  exempt  property,  and  would  not  have  passed  but  for  effect  given 
to  the  scliedule. 

The  deed  of  assignment  does  not  refer  to  the  schedule  for  description 
of  the  property  intended  to  be  conveyed  by  the  general  description  given, 
and  the  schedule  was  evidently  made  to  comply  with  the  statute,  which 
requires  a  schedule  of  all  the  assignor's  property,  whether  exempt  or  not. 
Civ.  Stats.,  art.  65b. 

To  guard  against  misconception  that  might  arise  from  compliance  with 
this  requirement,  it  is  provided,  in  the  seventh  paragraph  of  the  article 
referred  to,  that  "  nothing  contained  in  this  act  shall  affect  the  assignor's 
right  to  retain  all  such  of  his  property  as  is  by  the  Constitution  and  laws 
of  this  State  exempt  from  execution." 

The  purpose  of  the  schedule  is  manifest,  and  the  heading,  which  was 
evidently  made  for  the  purpose  of  identifying  it,  ought  not  to  be  given 
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effect  as  a  conveyance,  and  especially  so  if  repugnant  to  the  clause  in  the 
deed  declaring  the  intention  to  convey  and  determining  in  general  terms 
what  was  intended  should  i)ass  under  the  conveyance.  That  it  was  not 
intended  proi>erty  exempt  from  forced  sale  ^should  i)ass,  is  made  clear  by 
the  deed;  and  if  this  was  the  character  of  the  proi>erty  in  controvei^y 
when  the  deed  was  delivered,  then  the  exception  contained  in  it  must  be 
given  effect,  as  fully  as  though  the  excepting  clause  in  the  deed  had 
minutely  described  the  proi>erty  excepted  from  its  operation. 

The  schedule  can  not  extend  the  operation  of  the  deed  beyond  the  in- 
tent manifested  by  it;  but  if  there  was  uncertainty  as  to  the  proj^erty  in- 
tended to  be  conveyed,  a  schedule  referred  to  for  description  would  be 
as  effective  for  the  purpose  of  identification  as  would  be  a  description 
given  in  the  face  of  the  deed. 

As  held  in  Keating  v.  Vaughn,  61  Texas,  518,  the  schedule  referred  to, 
or  required  to  be  made,  may  be  looked  to  for  some  puriK)ses  in  construing 
a  deed,  but  it  can  not  be  looked  to  and  made  to  operate  as  a  conveyance 
of  property  which  the  deed  expressly  provides  shall  be  excepted  from  its 
operation. 

The  case  before  us  is  a  much  stronger  case  than  was  the  case  of  Ex 
Parte  Jardine  (10  Law  Reports,  Chancery  Api>eal,  322),  which  well  illus- 
trates the  rule  as  to  the  effect  to  be  given  to  a  schedule.  In  that  case  it 
api)eared,  that  the  makers  of  the  deed,  in  terms,  by  it  conveyed  all  the 
working  plant  owned  and  used  by  them  as  iron  foundere,  which  was  de- 
scribed in  the  deed  with  some  minuteness,  but  reference  was  therein  made 
to  a  schedule,  executed  at  the  same  time,  for  a  more  particular  enumera- 
tion of  the  things  intended  to  be  conveyed. 

The  deed  upon  its  face  showed  no  intention  to  convey  the  stock  in 
trade  owned  by  its  makers,  but  did  provide  that  the  schedule  should  be 
"  read  and  construed  as  forming  part  of  these  presents." 

The  heading  to  the  schedule  stated  somewhat  in  detail  the  general 
classes  of  property  embraced  in  its  enumeration,  and  showed  the  purpose 
for  which  it  was  made,  and  in  this  was  made  a  genei-al  statement  of  prop- 
erty that  would  embrace  the  stock  in  trade. 

The  schedule  was  contained  in  twenty-one  pages,  and  on  the  twentieth 
and  twenty-first  pages  appeared  the  following:  "  The  stock  in  trade  con- 
sists of  bolts,  brass  work,  wrought  and  cast  iron  work,  brass  and  other 
work,  l)Oth  finished  and  in  preparation;  also,  all  cast  and  wrought  iron, 
steel,  timber,  and  all  other  stock  in  trade  in  and  uiK)n  the  before  men- 
tioned foundry,  work  shops,  and  premises;"  and  it  concluded  as  follows: 
**The  contents  of  the  twenty  preceding  sheets  is  a  complete  and  exact 
inventory  of  the  fixtures,  machinery,  utensils,  and  things  in,  ui)on,  or 
about  the  St.  Paul's  Foundr}',  Blackburn,  mortgaged  by  us  this  day  to 
Mr.  William  Jardine  for  securing  the  sum  of  £4000  and  interest" 
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The  schedule  was  signed  by  the  makers  of  the  deed,  which  was  intended 
to  operate  only  as  a  mortgage. 

After  stating  that  the  deed  did  not  show  an  intention  to  convey  the 
stock  in  trade,  the  court  thus  correctly  stated  the  rules  of  law  applicable 
to  the  facts:  *'  But  it  is  said  tliat  the  words  [of  the  deed]  are  enlarged  by 
the  inventory.  The  inventory  is  not  a  pait  of  the  deed,  but  is  made  a 
part  of  it  for  the  purpose  of  giving  a  more  detailed  description  of  the 
articles  included  in  the  deed.  This  inventory  also  contained  a  list  of 
things  of  an  entirely  different  nature,  and  the  argument  is,  that  therefore 
tliey  are  included  in  the  deed.  In  my  opinion,  the  reference  to  the  in- 
ventory has  no  such  effect.  If  something  clearly  within  the  terms  of  the 
deed  had  been  omitted  from  the  inventory,  such  omission  would  not  have 
prevented  its  passing  by  the  deed.  So,  on  the  other  hand,  we  can  not 
hold  the  scope  of  the  deed  to  be  enlarged  by  a  mere  reference  to  a  de- 
tailed catalogue  of  the  things  which  were  intended  to  be  conveyed." 

It  does  not  follow,  however,  because  the  deed,  in  connection  with  the 
schedule,  can  not  be  held  to  convey  property  exempt  at  the  time  the  deed 
was  delivered,  that  an  inquiry  may  not  be  made  as  to  what  property  was 
or  was  not  exempt  at  that  time ;  nor  does  it  follow  that  the  schedule  may 
not  be  looked  to,  so  far  as  relevant,  for  the  purpose  of  ascertaining  facts 
on  which  must  rest  the  question  of  exemption. 

If  the  property  was  exempt  at  the  time  the  deed  was  delivered,  no  title 
to  it  passed  to  the  assignee,  and  he  could  convey  none  to  defendant  in 
error,  although  the  exemption  may  have  been  subsequently  lost;  while, 
on  the  other  hand,  if  the  property  was  not  exempt,  it  passed  to  the  as- 
signee, and  through  his  deed  defendant  in  error  has  title. 

The  rule  that  the  home  of  the  family,  so  long  as  it  continues  to  be  the 
property  of  the  head  of  the  family  and  is  occupied  by  the  family  as  a 
residence,  can  not  be  considered  as  abandoned,  whatever  may  be  the  in- 
tent as  to  future  occupancy,  is  a  wholesome  rule,  and  ought  not  to  be 
departed  from;  and  it  may  be  conceded  that  the  same  general  principles 
applicable  to  the  abandonment  and  consequent  loss  of  exemption  apply  to 
the  place  of  business  as  well  as  to  the  residence. 

If  the  family  remove  from  the  homestead,  with  intent  never  to  occupy 
it  again,  this  is  an  abandonment  of  the  right  to  further  exemption,  un- 
less the  removal  be  mala  fide  on  the  part  of  the  head  of  the  family  con- 
sisting in  part  or  in  whole  of  a  husband  and  wife;  and  abandonment  of 
a  place  of  business  will  exist  whenever  the  head  of  the  family  ceases  to 
use  his  property  for  a  purpose  for  which  the  exemption  is  given,  if  he 
have  no  present  intention  to  resume  that  or  to  pursue  some  other  calling 
or  business  on  the  property. 

Cessation  of  business,  the  pursuit  of  which  gives  the  exemption,  has 
practically  the  same  relation  to  the  right  to  have  the  exemption  continue 
as  has  the  removal  of  the  family  from  the  home;  and  in  these  cases  the 
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intention  with  which  the  removal  of  the  family  or  cessation  of  business 
is  made  determines  the  further  right  to  exemption. 

It  has  been  held  in  several  cases,  that  the  making  by  an  insolvent  of  a 
general  assignment  foi*  the  benefit  of  his  creditors  does  not,  of  itself,  de- 
feat his  right  to  have  exemption  of  his  place  of  business  continue;  but 
it  never  has  been  held  that  the  exemption  would  continue  if,  at  the  time 
the  assignment  was  made,  there  was  no  intention  to  continue  on  tlie 
premises  the  former  business,  or  to  pursue  some  other  of  character  sucli 
as  to  give  exemption. 

In  Scheuber  v.  Ballow,  64  Texas,  168,  it  was  shown  that  the  assignor, 
at  the  time  the  assignment  was  made,  intended  to  continue  to  use  tbe 
former  place  of  business  for  a  purpose  that  would  continue  the  exemption. 

In  Gassoway  v.  White,  70  Texas,  477,  no  intention  was  shown  to  cease 
to  use  the  property  in  a  business  that  would  oontinue  the  exemption;  but 
in  that  case  it  was  said,  ^^  where  such  use  is  definitely  abandoned,  it  is  no 
longer  exempt." 

As  said  in  Archibald  v.  Jacobs,  69  Texas,  254,  ordinarily  property  ex- 
empt, because  then  used  as  a  place  of  business,  would  not  pass  by  assign- 
ment under  the  statute  for  the  benefit  of  creditors,  because  when  tbe 
assignment  takes  effect  facts  exist  which  give  the  exemption;  but  this  is 
not  true  if,  prior  to  or  contemporaneously  with  the  voluntary  breaking 
up  of  the  business,  there  be  an  intention  not  to  resume  that  or  to  carry  on 
some  other  business  on  the  property. 

A  voluntary  discontinuance  of  business  ought  to  be  given  the  same 
weight  on  question  of  abandomcnt  as  is  given  to  a  removal  from  the  home; 
and  in  the  one  case  as  in  the  other,  the  remaining  question  of  fact  neces- 
sary to  be  ascertained  to  determine  whether  abandonment  exists  in  a  given 
case,  is  that  of  intention* 

If  the  removal  of  the  family  from  the  home  or  the  voluntary  discon- 
tinuance of  the  calling  or  business  be  without  intent,  in  the  one  case, 
again  to  use  the  property  as  a  home,  or  in  the  other  to  resume  the  old  or 
to  pursue  some  other  business  on  the  property,  then  abandonment  exists. 

As  mere  ownership  of  property  with  and  on  which  the  head  of  a  family 
might  carry  on  a  business  does  not  give  to  such  property  exemption  from 
the  claims  of  creditors,  to  give  that  exemption  it  is  necessary  that  the 
property  be  used  for  the  conduct  of  the  business;  and  when  an  insolvent 
debtor  assigns  all  his  property  not  exempt  from  forced  sale,  in  a  contro- 
versy as  to  what  passed  by  the  deed,  a  court  is  compelled  to  determine 
whether  the  facts  existing  when  the  deed  became  operative  withdrew  par- 
ticular property  from  liability  to  forced  sale  for  debts  of  the  assignor;  for 
its  status  at  the  time  the  deed  became  operative  is  the  sole  matter  that  can 
be  looked  to  for  determining  what  was  conveyed  and  what  was  excepted 
from  the  conveyance,  when  there  is  no  description  of  the  property  eon- 
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veyed  or  intended  to  be  excepted  other  than  that  all  the  maker's  property 
is  conveyed,  except  that  not  subject  to  forced  sale  for  payment  of  debts. 

Property  may  have  been  exempt,  by  reason  of  the  manner  of  its  use, 
when  the  assignor  determined  to  make  an  assignment;  or  it  may,  for  the 
same  reason,  have  been  exempt  when  the  deed  was  written;  but  if  before 
its  delivery  the  use  of  the  property  for  the  purpose  that  gave  the  ex- 
emption ceased,  then  the  property  would  not  be  longer  exempt,  if  there 
was  no  intention  again  to  use  it  in  carrying  on  the  calling  or  business  of 
the  head  of  the  family. 

The  deed,  list  of  debts,  and  the  schedule  of  property  are  shown  to  have 
been  made  out  before  the  deed  was  signed  or  the  schedule  sworn  to,  and 
some  period  of  time  presumably  intervened  the  doing  of  these  things  and 
the  delivery  of  the  deed  and  other  papers;  and  it  ought  not  to  be  pre- 
sumed, in  view  of  the  fact  that  the  stock  in  trade  and  other  personal 
property  with  which  it  was  conducted  passed  by  the  assignment,  and  was 
intended  so  to  pass,  that  the  business  was  carried  on  or  intended  to  be 
carried  on  after  the  deed  and  schedule  were  made  out,  for  transactions  in 
the  ordinary  course  of  trade  would  necessarily  have  rendered  the  schedule 
incorrect. 

This  is  not  like  ^  case  in  which  a  mechanic  having  a  shop  and  tools  with 
which  he  carries  on  his  business  makes  an  assignment  in  general  terms  con- 
veying all  his  propert}^  except  such  as  is  exempt  from  forced  sale. 

In  that  case  everything  owned  and  necessary  for  the  business  is  excepted; 
while  in  this  and  like  cases,  all  the  pei-sonal  property  necessary  to  the  ex- 
istence of  the  business,  it  must  be  conceded,  passed  and  was  intended  to 
pass  by  the  assignment. 

The  business  was  practically  destroyed  by  the  conveyance  of  the  things 
necessary  to  its  existence;  and  the  same  inferences  as  to  discontinuance 
of  business  ought  not  to  be  drawn  in  the  two  cases,  solely  from  the  fact 
that  an  assignment  was  made. 

If  it  were  shown  that  the  business,  however,  was  carried  on  until  the 
very  moment  the  deed  became  operative,  we  do  not  see  that,  upon  prin- 
ciple, the  result  would  be  different;  for  all  persons  making  such  convey- 
ances do  so  with  the  knowledge  that  the  act,  in  its  consummation,  destroys 
the  business,  and  must  be  held  to  have  contemplated  that  result. 

Thus  is  furnished  one  of  the  facts  on  which  abandonment  must  depend. 

It  is  fairly  evident  that  the  assignor  did  not  understand  that  it  was  her 
duty  to  make  a  schedule  of  all  her  property,  exempt  and  unexempt; 
and  while,  as  before  said,  the  schedule  can  not  be  made  to  convey  prop- 
erty excepted  from  the  operation  of  the  deed,  it  may  be  true  that  it  ought 
to  be  looked  to,  in  the  light  of  the  facts  of  the  case,  to  ascertain  what  she 
understood  to  be  exempt  property  and  therefore  not  conveyed. 

She  must  be  supposed  to  have  comprehended  the  facts  on  which  ex- 
emption depended,  and  it  is  not  unfair  to  infer,  when  she  omitted  from 
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the  schedule  property  clearly  exempted,  that  she  understood  the  situation 
of  the  scheduled  property  to  be  such  that  exemption  could  not  be  given 
to  it;  that  the  business  had  ceased,  without  intention  to  resume  it,  or  to 
begin  and  prosecute  some  other  on  the  property,  through  which  exemp- 
tion might  be  continued  even  after  temporary  suspension. 

The  exception  in  the  deed  lias  effect  without  bringing  the  property  in 
controversy  within  its  operation;  and  we  are  of  opinion,  that  the  trial 
court,  under  the  evidence,  might  have  found  that  the  business  ceased  be- 
fore the  delivery  of  the  deed,  and  was  bound  to  find,  in  any  event,  that 
it  ceased  simultaneously  with  the  delivery  of  the  deed ;  and,  in  view  of 
the  judgment,  it  ought  now  to  be  presumed  that  such  was  the  finding. 

The  evidence  shows  beyond  controversy  that  the  assignor  had  no  fixed 
intention  at  any  time  either  to  resume  the  business  she  had  formerly  car- 
ried on  or  to  conduct  some  other  business  on  the  lots  such  as  would  have 
continued  the  exemption,  notwithstanding  a  temporary  cessation. 

Other  questions  presented  need  not  be  discussed,  for  those  already  con- 
sidered are  conclusive  of  the  rights  of  the  parties,  and  the  judgment  will 
be  aflSrmed. 

It  is  so  ordered. 

Delivered  April  6,  1898. 


ON   REHEARING. 

STAYTON,  Chief  Justice. — ^The  motion  for  rehearing  assumes  that 
the  Court  of  Civil  Appeals  found  as  a  fact  that  the  property  in  contro- 
versy was  not  abandoned  as  a  place  of  business  prior  to  or  simultaneously 
with  the  taking  effect  of  the  deed  of  assignment,  but  no  such  finding  was 
made;  nor  did  this  court  assume  directly  to  make  a  finding  on  that  fact 

The  District  Court  gave  no  findings  of  fact,  but  the  testimony  bearing 
on  the  question  of  abandonment  was  without  conflict  and  amply  sufficient 
to  show  that  fact,  and  in  disposing  of  the  cause  this  court  assumed  that 
the  District  Court  in  rendering  the  judgment  gave  such  effect  to  evidence 
as  it  was  entitled  to. 

If  plaintiff  in  error  desired  a  specific  finding  by  the  District  Court  or 
the  Court  of  Civil  Appeals  on  the  question  of  abandonment,  this  should 
have  been  asked,  and  by  failing  to  do  so,  she  is  not  entitled  to  have  a  re- 
vei-sal  of  the  judgment  in  the  face  of  uncontradicted  evidence  sufficient 
to  prove  the  vital  fact  on  which  the  right  of  the  parties  depends. 

While  it  is  not  the  province  of  this  court  to  pass  upon  controverted 
facts,  it  may  look  to  such  as  are  uncontroverted,  and  assume  that  the  trial 
court  gave  to  them  proper  weight.  If  a  case  should  arise  in  which  « 
Court  of  Civil  Appeals  finds  a  conclusion  of  fact  without  any  evidence  to 
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sustain  it,  this  court  would  not  be  without  power  to  disregard  such  a 
finding. 

The  other  questions  presented  by  the  motion  do  not  require  further 
discussion,  and  it  will  be  overruled. 

Motion  overruled. 

Delivered  May  11,  1893. 


T.  J.  Sams  v.  J.  A.  Creager  bt  al. 
No.  70. 

1.  Insufficient  Excuse  for  Failure  to  File  Motion  for  Rehearing. 
"See  application  for  leave  to  file  motion  for  rehearing  after  expiration  of  fifteen 
days  held  to  show  no  excuse  for  not  filing  the  motion  within  the  fifteen  days  pre- 
scribed by  law. 

2.  Accident  as  Excuse.— If  the  application  should  show  that  a  failure  to  file 
motion  for  rehearing  was  caused  from  accident,  or  cause  other  than  neglect  of  the 
party  afTected  by  the  judgment,  this  court  might  consider  the  application,  notwith- 
standing the  Court  of  Civil  appeals  had  not  acted  upon  it. 

8.  Practice  on  Application  for  Writ  of  Error.— In  absence  of  a  sat- 
isfactory reason  for  the  failure  to  file  motion  for  rehearing,  the  rule  denying  the 
writ  upon  nonobservance  of  the  law  requiring  such  motion  will  be  enforced. 

This  is  an  application  for  writ  of  error  to  Court  of  Civil  Appeals,  Sec- 
ond District,  in  an  appeal  from  Wilbarger  County. 

The  Court  of  Civil  Appeals  affirmed  the  judgment  of  the  trial  court  on 
February  16,  1893. 

The  appellants  failed  to  file  a  motion  for  rehearing  within  fifteen  days 
after  the  judgment  of  affirmance. 

Subsequently,  April  6,  the  following  affidavit  was  filed,  accompanied 
with  a  motion  for  rehearing  which  had  been  sent  by  mail  to  the  clerk  of 
said  Court  of  Civil  Appeals,  and  had  been  returned  by  said  clerk  for  the 
reason  that  it  had  not  been  presented  within  the  fifteen  days  after  the 
judgment: 
"  To  the  Court  of  Civil  Appeals^  Second  Supreme  Judicial  District: 

*'  T.  L,  Mar  sails  and  T,  J,  Sams  v.  J,  A,  Creager  et  al, — Appeal  from 
the  District  Court  of  Wilbarger  County. — Now  comes  appellant  T.  J. 
Sams,  by  his  attorney  of  record,  Joseph  Hall,  and  his  said  attorney  states 
upon  oath,  that  said  above  cause  was  transferred  b}'  the  Supreme  Court  of 
Texas  to  this  court  upon  its  organization;  that  thereafter  he  requested  the 
clerk  of  this  court,  by  letter,  to  give  him  some  information  about  said 
cause,  and  was  informed  b}^  said  clerk  that  this  court  had  taken  said  cause 

under  consideration  on  or  about  the day  of  January,  1893,  and  would 

hand  down  an  opinion  in  about  three  weeks  thereafter. 
Vol.  XXLXV.  Sup.— 32 
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*'  That  he  was  a  subscriber  to  the  Fort  Worth  Daily  Gazette,  and  exam- 
ined each  issue  to  ascertain  what  disposition  had  been  made  of  said  cause 
by  this  court,  and  also  requested  a  member  of  the  bar  at  this  place  to  no- 
tice said  paper  for  any  reference  to  said  cause  appearing  in  it.  That  with- 
out fault  on  his  part  he  never  discovered  that  an  opinion  had  been  handed 
down  by  this  court  until  said  opinion  was  published  in  full  in  the  Gazette 

of  February ,  1893.     That  on  the  morning  the  Gazette  containing 

said  opinion  reached  this  place  (Amarillo)  affiant  left  for  Deaf  Smith 
County  on  professional  business,  and  was  absent  four  days.  That  on  his 
return  home  a  motion  was  presented  by  mail  to  the  clerk  of  this  court  for 
a  rehearing  in  said  cause  in  behalf  of  appellant  Sams,  and  that  said  motion 
was  returned  to  affiant  by  the  clerk  of  this  court  and  not  filed,  because  pre- 
sented after  the  expiration  of  fifteen  days  from  the  rendition  of  the  judg- 
ment in  said  cause  by  this  court,  which  said  motion  is  hereto  attached  and 
made  a  part  hereof. 

"Affiant  says,  that  he  used  due  diligence  in  his  efforts  to  learn  the  opm- 
ion  of  this  court  in  said  cause  as  soon  as  the  same  was  handed  down,  and  his 
said  motion  for  rehearing  was  presented  to  the  clerk  of  this  court  as  soon. 
as  possible  after  learning  that  said  cause  had  been  disposed  of.  Where- 
fore he  prays  this  honorable  court  to  permit  him  to  file  his  said  motion  for 
rehearing  nunc  pro  tunc. 

**  Joseph  Hall, 
'•Attorney  for  Appellant  T.  J.  Sams. 

*'  Sworn  to  and  subscribed  before  me,  this  2d  day  of  April,  A.  D.  1893. 
[l.  8.]  *'J.  W.  Link, 

**N.  P.,  Potter  County,  Texas." 

Upon  said  motion  and  accompanying  application  for  a  rehearing,  the 
Court  of  Civil  Appeals,  on  April  26,  1893,  made  the  following  order: 

*'This  day  came  on  to  be  heard  the  application  of  appellants  to  file 
motion  for  rehearing  herein  nunc  pro  tunc,  which  having  been  heard  and 
considered  by  the  court,  is  refused." 

Appellants  filed  petition  for  writ  of  error. 

STAYTON,  Chief  Justice. — The  application  for  writ  of  error  shows 
that  no  motion  for  rehearing  was  filed  in  the  Court  of  Civil  Appeals 
within  the  time  prescribed  by  the  statute,  and  the  reasons  shown  for  the 
failure  to  do  so  f urnisiied  no  excuse  for  this  failure,  and  that  court  refused 
to  consider  the  motion. 

If  it  had  been  shown  that  the  failure  to  file  the  motion  within  the  time 
prescribed  by  law  resulted  from  accident  or  cause  other  than  neglect  of 
applicant,  this  court  might  consider  the  application,  notwithstanding  that 
the  Court  of  Civil  Appeals  had  not  acted  on  the  motion  for  a  rehearing; 
but  as  no  such  facts  are  shown,  the  rule  which  requires  persons  to  file  and 
have  acted  upon  motions  for  rehearing  before  coming  to  this  court  for 
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relief  must  be  enforced,  and  for  its  nonobservance  the  application  for 
writ  of  error  will  be  dismissed,  without  consideration  of  the  questions  in- 
volved in  the  case. 

It  is  so  ordered. 

Application  dismissed. 

Delivered  May  18,  1898. 


Heirs  of  Shelby  Corzine  v.  Edward  Williams  et  al. 

No.  18. 

1.  Rifirht  of  Survivor  to  Sell  Oommunity  Property.— It  would  seem 
that  there  must  be  some  period  of  time  after  which,  Id  the  absence  of  proof  to  tlie 
contrary  at  least,  it  shoukl  be  presumed  as  a  matter  of  law  that  all  obligations, 
pecuniary  or  otherwise,  chargeable  upon  community  property  at  the  death  of  tiie 
husbands  bad  been  discharged. 

2.  Same— Case  in  Judfirment— Presumptions.— The  husband  had  been 
dead  fifteen  years  when  the  widow  assumed  to  convey  a  land  certificate,  commu- 
nity property,  in  discharge  of  an  obligation  against  the  common  estate.  In  the 
meantime  she  had  talcen  out  letters  of  administration  upon  the  estate,  it  had  been 
partitioned  either  In  whole  or  In  part,  and  the  administration  had  been  closed. 
Held: 

1 .  That  her  power  over  the  community  as  survivor  ought  to  be  held  to  have 
ceased. 

2.  It  would  seem  that  any  presumption  which  should  be  Indulged  by  reason  of 
lapse  of  time  as  to  her  power  to  make  a  conveyance  would  be  met  by  tlie  counter- 
presumption  that  she  had  fully  administered  the  estate,  and  had  exhausted  her 
power  over  the  community  propertj'. 

3.  The  deed  of  the  widow  did  not  affect  the  rights  of  the  heirs  of  the  husband. 
3.  Estoppel  by  Deed— Case  in  Judgrment.- Thehusband  dieil  lul839. 

Soon  after  his  death  the  widow  took  out  letters  of  administration.  Between  1840' 
and  1850  commissioners  of  partition  were  appointed.  They  made  a  report  which 
was  approved  by  the  court.  The  administration  was  closed  prior  to  1855.  No 
ortler  of  sale  was  made  authorizing  or  confirming  the  sale  of  the  land  certificate  in 
controversy.  June  12,  1855,  she  executed  a  deed  for  the  certificate,  an  unlocated 
balance,  to  Vivian,  under  whom  the  plaintift's  claim,  reciting  an  order  of  court 
authorizing  her  *'to  execute  and  fulfill  the  contract  of  the  deceased  husband, 
♦  *  ♦  the  said  Vivian  having  delivered  up  to  me  the  bond  of  said  Shelby  Corzine 
[the  husband  J  to  make  title  to  one-half  of  said  league  and  labor  of  land.'*  The 
certificate  sold  was  an  unlocAtecl  balance,  and  less  than  half  the  acreage  of  the  cer- 
tificate described.    Held: 

1.  Said  deed  was  invalid  as  against  the  heirs  of  the  husband. 

2.  That  by  reason  of  the  recitals  in  the  deed  the  heirs  of  the  widow  were  estopped 
to  deny  the  title  of  the  grantee  in  the  deed. 

3.  The  recitals  evidenced  title,  and  the  effect  of  them  was  not  limited  by  the 
words  of  the  dee<l  which  by  its  terms  only  conveyed  ''  all  the  right,  title,  and  in- 
terest of  Shelby  Corzine." 

4.  Tbe  children  took  nothing  as  heirs  of  their  mother  in  the  land  certificate. 
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Error  to  Court  of  Civil  Appeals  for  Second  District. 

Tiiis  was  an  appeal  fix>m  the  District  Court  of  Eastland  County,  in  which 
a  judgment  was  rendered  that  the  plaintiffs  take  half  the  land  in  contro- 
versj^  and  that  the  intervenors  take  the  remaining  half.  The  plaintiffs 
appealed. 

The  statement  and  conclusions  of  facts  made  by  the  Court  of  Civil  Ap- 
peals on  the  decision  of  the  case  follow. 

'*  The  controversy  in  this  case  arises  upon  the  admissibility  and  effect 
of  the  following  instrument,  read  in  evidence  on  the  trial  below: 

"  The  State  of  Texas  ^  County  of  Harrison, — Know  all  men  by  these  pres- 
ents, that,  I,  Sarah  Corzine,  administratrix  of  the  estate  of  Shelby  Corzine, 
by  virtue  of  the  power  in  me  vested  by  the  County  Court  of  San  Augus- 
tine County,  to  execute  and  fulfill  the  contract  of  Shelby  Corzine,  de- 
ceased, and  as  administratrix  aforesaid,  do  hereby  assign  and  forever 
relinquish  to  George  W.  Vivian  all  the  right,  title,  and  interest  of  the  late 
Shelby  Corzine,  his  heirs  and  assigns,  in  and  to  the  following  described 
land  certificate  number  |yff ,  issued  at  Austin,  August  23,  1850,  to  Shelby 
Corzine,  assignee  of  Nancy  Ussery,  for  9,669,810  square  varas,  unlocated 
balance  of  headright  certificate  number  98,  issued  by  the  Board  of  Land 
Commissioners  of  San  Augustine  County  to  Sherby  [Shelby]  Corzine,  as- 
signee of  Nancy  Ussery,  for  one  league  and  one  labor  of  land,  dated  1st 
February,  1838.  The  said  George  W.  Vivian  having  delivered  up  to  me 
the  bond  of  said  Sherby  [Shelby]  Corzine  to  make  title  to  one-half  of  said 
league  and  labor  of  land. 

"In  testimony  whereof,  I  hereunto  aflSx  my  hand  and  seal,  this  12th 
day  of  June,  1855,  using  a  scroll  by  way  of  seal. 

[Signed]  "  Sarah  Corzine.     [Seal.l 

"Attest: 

"J.   M.   BiRDSONG. 

"S.  S.  Adams. 

"  This  instrument  purported  to  have  been  acknowledged  before  C.  C. 
Galloway,  a  notary  public  at  Gilmer,  in  Upshur  County,  March  31,  1859. 
It  was  recorded  in  Eastland  County,  where  the  land  in  controversy  is 
situated,  in  May,  1878.  It  was  admitted  in  evidence,  over  the  objection 
of  intervenors,  as  an  ancient  instrument,  notwithstanding  the  attorney 
for  intervenors  had  filed  an  aflSdavit  to  the  effect  that. he  believed  tbe 
same  to  be  a  forgery.  It  was  shown  that  at  least  one  of  the  subscribing 
witnesses  was  dead  and  the  other  could  not  be  found,  and  that  both  bad 
resided  in  Harrison  County  in  about  1855,  and  that  the  oflftcer  who  took 
the  acknowledgment  was  dead,  though  the  handwriting  of  his  signature 
to  the  acknowledgment  was  clearly  proven,  by  the  deposition  of  his  son, 
to  be  genuine.  It  was  also  shown  by  the  deposition  of  Mrs.  White,  one 
of  the  intervenors,  that  about  the  date  of  said  acknowledgment  the 
grantor,  her  mother,  was  at  Gilmer.     The  evidence  also  tended  to  show 
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that  plaintiffs  below,  who  claimed  under  said  instrument,  had  obtained  it 
from  a  person  who  had  probably  been  the  administrator  of  the  estate  of 
their  ancestor.  The  intervenors  claimed  in  opposition  to  this  conveyance 
as  the  hell's  of  Shelby  and  Sarah  Corzine. 

''  The  record  discloses  that  Shelby  Corzine,  with  his  wife  Sarah,  settled 
in  San  Augustine  County  in  1834  or  1835,  and  tliat  he  became  the  owner 
of  headright  certificate  number  98,  issued  February  1,  1838,  to  Shelby 
Corzine,  as  the  assignee  of  Nancy  Ussery,  for  one  league  and  labor  of 
land;  that  Shelby  died  at  San  Augustine  in  1839,  and  his  relict,  Sarah, 
died  in  Navarro  County  in  1870.  Soon  after  his  death  Sarah  Corzine  took 
out  letters  of  administration  on  his  estate  in  San  Augustine  County,  and 
returned  an  inventory,  in  which  was  included  the  original  certificate,  of 
which  three -quartei-s  appeared  to  have  been  located  in  Nacogdoches 
County,  the  balance  then  unlocated. 

'*  It  appeal's  that  commissioners  were  appointed  in  this  administration 
to  partition  the  estate,  and  that  they  made  a  report,  which  was  adopted. 

"  The  record  does  not  disclose  what  that  report  was,  nor  how  the  prop- 
erty was  partitioned,  nor  exactly  when  the  partition  proceedings  occurred; 
probably,  though,  from  1840  to  1850.  It  is  affirmatively  shown  that  no 
order  could  be  found  in  the  minutes  or  among  the  papers  pertaining  to 
the  estates  of  descedents  in  San  Augustine  County,  authorizing  any  such 
sale  as  the  above  instrument  indicates.  It  is  affirmatively  shown  that  all 
the  pi'obate  minutes  of  said  county  have  been  preserved,  and  that  no  or- 
der could  be  found  closing  the  administration  and  discharging  the  ad- 
ministrator, though  Mrs.  White  testified  by  deposition  that  the  adminis- 
tration was  closed  prior  to  1855.  It  does  not  appear  that  any  .proceedings 
were  had  in  said  administration  subsequent  to  the  partition  proceedings. 
There  was  no  evidence  of  the  existence  of  any  bond  of  Shelby  Corzine 
except  the  recital  in  said  instrument.  In  October,  1860,  George  W. 
Vivian  transferred  the  certificate  described  in  said  instrument  as  issued  in 
1850  to  G.  B.  Woods,  the  father  of  plaintiffs  below,  and  soon  thereafter 
same  was  located  on  the  land  in  controversy,  but  it  does  not  distinctly 
appear  by  whom  this  was  done.  The  patent  was  issued  to  Shelby  Cor- 
zine, his  heirs  or  assigns,  in  1872.  Plaintiffs  instituted  this  suit  on  the 
3d  day  of  December,  1888,  against  defendants,  to  recover  possession  of 
the  land  in  controversy,  and  intervenors  filed  their  petition  in  interven- 
tion on  the  14th  of  December,  1888. 

"There  was  a  trial  before  the  court  without  a  jury  in  January,  1890, 
which  resulted  in  a  judgment  in  favor  of  plaintiffs  for  one-half  and  inter- 
venors for  the  other  half  of  the  land,  from  which  judgment  both  plaint- 
iffs and  intervenors  have  appealed,  the  number  of  acres  involved  being 
1476.  We  conclude  that  no  order  was  ever  made  by  the  Probate  Court 
of  San  Augustine  County  authorizing  the  administratrix  of  Shelby  Cor- 
zine's  estate  to  dispose  of  the  certificate  in  controvei'sy,  and  also  that  the 
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conclusion  of  the  trial  court  is  sustained  in  holding  that  the  administra- 
tion of  this  estate  was  closed  prior  to  the  execution  of  the  conveyance 
quoted  above." 

The  Court  of  Civil  Appeals  reversed  the  judgment  below  and  rendered 
judgment  for  the  plaintiffs  for  the  entire  tract  of  land  in  controversy. 

The  intervenors  prosecute  the  writ  of  error. 

D,  O,  Hunt,  for  appellants,  the  plaintiffs  below,  and  the  defendants  in 
error. —  1.  A  conveyance  made  by  the  surviving  husband  or  wife  in 
liquidation  of  an  existing  debt,  contract,  or  obligation  which  is  or  may 
become  a  charge  against  the  interest  of  the  deceased  spouse  in  the  com- 
munity estate,  is  valid,  and  binds  the  interest  of  the  heirs  of  such  deceased 
person.  Rev.  Stats.,  art.  2857;  Wilson  v.  Helms,  59  Texas,  680;  Burleson 
v.  Burleson,  28  Texas,  383;  Good  v.  Coombs,  28  Texas,  48;  Johnson  v. 
Harrison,  48  Texas,  257;  Veramendi  v.  Hutchins,  48  Texas,  531;  Wenar 
V.  Stenzel,  48  Texas,  485;  Mitchell  v.  De  Witt,  20  Texas,  299;  Primm  v. 
Barton,  18  Texas,  206. 

2.  The  court  erred  in  holding  that  the  intervenors  had  any  Interest  in 
said  land,  when  the  same  had  been  conveyed  to  George  W.  Vivian,  the 
vendor  of  plaintiffs'  ancestor,  by  Sarah  Corzine,  surviving  wife  of  Shelby 
Corzine,  deceased,  who  was  the  mother  and  grandmother  of  intervenors, 
because  said  deed  made  by  said  Sarah  Corzine  to  said  George  W.  Vivian, 
dated  June  12,  1855,  recited  the  existence  of  a  community  obligation, 
and  the  said  Sarah  Coi*zine  recognized  it  as  a  valid  and  subsisting  obliga- 
tion against  said  community  and  paid  or  discharged  it  by  the  conveyance 
of  the  land  in  controversy  to  said  Vivian ;  and  the  said  intervenors  are 
bound  by  the  recitals  in  said  deed,  and  are  estopped  to  deny  the  existence 
of  said  debt  or  obligation,  nearly  thirty-five  years  after  its  payment  by 
the  said  survivor  of  said  community.  Gould  v.  West,  82  Texas,  338; 
Portis  V.  Hill,  30  Texas,  529;  Jones  v.  Jones,  15  Texas,  148;  Primm  r. 
Barton,  18  Texas,  225;  Watrous  v.  McGrew,  16  Texas,  514;  3  Washb.on 
Real  Prop.,  99;  Teid.  on  Real  Prop.,  sec.  731;  11  How.,  321;  21  How., 
228;  Johnson  v.  Timmons,  50  Texas,  521. 

3.  The  court  erred  in  holding  that  said  deed  from  Sarah  Corzine  to 
George  W.  Vivian  was  not  good  as  an  administratrix's  deed  in  the  ab- 
sence of  proof  of  an  order  of  sale,  report,  and  confirmation  of  sale,  because 
the  Probate  Court  is  a  court  of  general  jurisdiction,  and  after  a  lapse  of 
nearly  thirty-five  years  from  the  date  of  the  deed,  when  the  parties  claim- 
ing it  had  taken  the  depositions  of  the  clerk  of  the  court,  who  was  the 
custodian  of  the  papers  and  records  of  the  county  where  such  administra- 
tion was  i>endiug,  for  the  purpose  of  showing  the  existence  of  such  orders, 
and  when  none  could  be  found,  the  court  would  presume  the  existence  of 
the  same  in  support  of  said  deed.  Johnson  v.  Shaw,  41  Texas,  428;  White 
V.  Jones,  67  Texas,  638;  Baker  v.  Coe,  20  Texas,  430;  Graham  v.  Haw- 
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skins,  Posey's  U.  C,  513;  Bayne  v.  Garrett,  17  Texas,  334  Menifee  r. 
Hamilton,  32  Texas,  513. 

D.  O.  Hunt,  on  motion  for  rehearing,  cited:  Hensel  v.  Kegans,  79  Texas, 
347;  Auerbach  v.  Wylie,  84  Texas,  615;  McDonald  v.  Hamblen,  78 
Texas,  628;  Johnson  v.  Timmons,  50  Texas,  534;  Veramendi  v.  Hutch- 
ins,  48  Texas,  532;  Box  v.  Word,  65  Texas,  159;  Primm  v.  Barton,  18 
Texas,  225;  Jones  v.  Jones,  15  Texas,  148. 

a.  B,  Truly  and  Moore,  Williams  &  Butts,  for  intervenors,  the  plaint- 
iffs in  en'or. — 1.  There  was  no  legal  proof  that  the  deed  was  executed 
in  liquidation  of  a  debt  or  obligation  which  either  was  or  might  become 
a  charge  upon  the  community  estate  of  the  maker  and  her  deceased  hus- 
band.    Yancy  v.  Batte,  48  Texas,  46;  Edwards  v.  Brown,  68  Texas,  335. 

2.  The  rule  invoked  by  appellants  has  no  application,  because  the  deed 
under  which  they  hold  was  not  executed  by  Sarah  Corzine  as  the  surviv* 
ing  wife  of  her  deceased  husband  in  satisfaction  of  a  community  debt, 
but  in  her  capacity  as  administratrix  of  his  estate,  and  its  validity  must 
be  tested  by  the  law  probate. 

3.  Recitals  in  administrator's  deed  made  without  the  authority  or  ap- 
proval of  the  court  can  not  prejudice  the  estate,  or  per  se  estop  the  lieirs 
of  the  deceased,  as  they  are  not  parties  to  the  deed  in  so  far  as  the  inter- 
est inherited  from  the  deceased  is  concerned.  Bartley  v.  Harris,  70  Texas, 
183;  Tucker  v.  Murphy,  66  Texas,  359;  Terrell  v.  Martin,  64  Texas, 
125;  Mast  v.  Tibbies,  60  Texas,  307. 

4.  The  orders  of  the  Probate  Court  being  matters  of  record,  in  the  ab- 
sence of  proof  of  the  loss  or  destruction  of  the  records,  this  court  can  not 
presume  the  existence  of  orders  requisite  to  the  validity  of  an  adminis- 
trator's deed,  however  general  the  jurisdiction  of  the  Probate  Court  may 
•be,  or  however  ancient  the  deed  may  be.  Bray  v.  Aikin,  60  Texas,  691; 
Mast  V.  Tibbies,  60  Texas,  307. 

5.  The  deed  did  not  purport  to  convey  the  entire  property  sued  for 
nor  the  grantor's  interest  therein,  but  only  the  interest  of  her  deceased 
husband.  Perrin  v.  Perrin,  62  Texas,  480;  Robinson  v.  Martel,  11 
Texas,  153. 

GAINES,  Associate  Justice. — This  is  a  writ  of  error  to  the  Court  of 
Civil  Appeals  of  the  Second  Supreme  Judicial  District,  from  a  judgment 
of  that  court  reveraing  and  rendering  the  judgment  of  the  trial  court. 

The  action  was  one  of  trespass  to  try  title,  and  was  brought  by  Edward 
Williams  and  others  as  plaintiffs  against  John  T.  Hardin  and  others  as  de- 
fendants. Elizabeth  White  and  othei-s  intervened,  claiming  the  land  as 
heirs  of  Shelby  Corzine  and  Sarah  Corzine.  Upon  the  trial  of  the  cause, 
4he  defendants  showed  no  title,  and  the  court  gave  judgment  for  the 
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plaintiffs  for  one  undivided  half  of  the  land  and  for  intervenors  for  tlie 
other  half.  The  plaintiffs  appealed,  and  the  Court  of  Civil  Appeals  re- 
vei-sed  the  judgment  of  the  trial  court,  and  rendered  judgment  for  the 
plaintiffs  for  the  entire  premises  in  controversy. 

The  land  was  patented  to  Shelby  "  Corzine,  his  heirs  or  assigns,"  by 
virtue  of  a  certificate  for  the  unlocated  balance  of  a  former  certificate  is- 
sued to  Nancy  Ussery.  The  court  found  that  the  certificate  belonged 
originally  to  the  community  estate  of  Shelby  Corzine  and  Sarah  Corzine, 
who  were  husband  and  wife,  and  that  the  intervenors  were  their  heu-s. 
The  plaintiffs  claimed  under  one  George  W.  Vivian,  to  whom  Saiah  Cor- 
zine executed  a  purported  transfer  of  the  certificate.  The  court  foimd 
that  that  transfer,  though  attacked  as  a  forgery,  had  been  duly  executed. 
The  following  is  a  copy  of  the  instrument: 

"  Tlie  State  of  Texas ^  County  of  Harrison, — Know  all  men  by  these  pres- 
ents, that  I,  Sarah  Corzine,  administratrix  of  the  estate  of  Shelby  Corzine, 
by  virtue  of  the  power  in  me  vested  by  the  County  Court  of  San  Augus- 
tine County  to  execute  and  fulfill  the  contract  of  Shelby  Corzine,  de- 
ceased, do  hereby  assign  and  forever  relinquish  to  George  W.  Vivian  all 
the  right,  title,  and  interest  of  the  late  Shelby  Corzine,  his  heirs  and  as- 
signs, in  and  to  the  following  described  land  certificate  number  -J-fM'  ^^ 
sued  at  Austin,  August  23,  1850,  to  Shelby  Corzine,  assignee  of  Nancy 
Ussery,  for  9,669,810  square  varas,  unlocated  balance  of  headright  cer- 
tificate number  98,  issued  by  the  Board  of  Land  Commissioners  of  San 
Augustine  County  to  Shelby  Corzine,  assignee  of  Nancy  Ussery,  for  one 
league  and  labor  of  land,  dated  1st  February,  1838.  The  said  George 
W.  Vivian  having  delivered  up  to  me  the  bond  of  said  Shelby  Corzine  to 
make  title  to  one-half  of  said  league  and  labor  of  land. 

^'In  testimony  whereof,  I  hereunto  affix  my  hand  and  seal,  this  12th 
day  of  June,  1855,  using  scroll  by  way  of  seal. 

'*  Sarah  Corzine." 

This  instrument  was  signed  by  two  subscribing  witnesses,  and  was 
acknowledged  by  a  notary  public  in  March,  1859.  In  addition  to  tiie 
foregoing,  the  conclusions  filed  by  the  Court  of  Civil  Appeals  show  the 
following  facts:  Shelby  Corzine  and  Sarah,  his  wife,  settled  in  San  Augus- 
tine County  in  1834  or  1835.  He  died  in  that  county  in  1839,  and  she 
died  in  1870.  Soon  after  her  husband's  death,  Sarah  Corzine  took  out 
letters  of  administration  in  San  Augustine  County  upon  his  estate.  It 
appears  that  sometime  between  1840  and  1850  commissioners  were  ap- 
pointed to  make  partition  of  the  estate;  that  they  made  a  partition  and 
report,  and  that  the  report  was  adopted.  No  order  was  found  upon  the 
minutes  or  among  the  papers  of  the  County  Court  of  San  Augustine  County 
authorizing  the  administratrix  to  transfer  the  certificate,  nor  did  any  order 
appear  closing  the  administration  and  discharging  the  administratrix.  It 
was  aflirniatively  shown  that  all  the  probate  minutes  of  the  county  had 
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been  preserved.  There  was  testimony  that  the  administration  had  been 
closed  prior  to  the  year  1855.  The  Court  of  Civil  Appeals  concluded, 
that  no  such  order  was  made  as  that  recited  in  the  purported  transfer  of 
the  certificate,  and  that  at  the  time  of  its  execution  the  administration 
had  been  closed.  It  was  also  found  that  there  was  no  evidence  of  the  ex- 
istence of  the  bond  for  title  from  Shelby  Corzine  to  George  W.  Vivian, 
except  the  recital  in  the  instrument  herein  before  set  out. 

Upon  this  state  of  facts,  the  Court  of  Civil  appeals  held,  in  effect,  that 
Sarah  Corzine,  as  surviving  wife,  had  the  power  to  transfer  the  certificate 
in  discharge  of  her  husband's  written  obligation  to  that  effect,  and  that 
after  tlie  lapse  of  more  than  thirty  years,  which  has  occurred  since  the 
transaction,  it  should  be  presumed  that  the  bond  for  title,  as  recited  by 
her,  did  actually  exist.  In  this  view  we  do  not  concur.  That  the  sur- 
vivor in  community  may  sell  the  common  estate  for  the  purpose  of  pay- 
ing the  debts  against  it,  is  too  well  settled  to  admit  of  question  in  this 
court;  and  it  would  seem  that  the  reasons  for  the  exercise  of  a  similar 
power  in  case  of  an  outstanding  title  bond  are  equally  cogent.  But  we 
do  not  undei'stand  that  this  power  necessarily  continues  under  all  circum- 
stances throughout  the  life  of  the  survivor.  When  either  the  husband 
or  the  wife  dies  intestate,  an  undivided  half  of  the  common  estate  de- 
scends to  his  or  her  heirs,  as  tlve  case  may  be,  subject  only  to  the  pay- 
ment of  debts.  With  the  qualification  stated,  their  right  in  the  property 
is  equal  to  that  of  the  survivor;  and  from  that  principle  it  would  seem 
to  result  that  there  must  be  some  i)eriod  of  time  after  which,  in  the  ab- 
sence of  satisfactory  proof  to  the  contrary  at  least,  it  should  be  presumed 
as  a  matter  of  law  that  all  obligations,  pecuniary  or  otherwise,  chargeable 
upon  the  property  had  been  discharged. 

That  the  surviving  wife  can  not  sell  the  community  property  to  pay 
community  debts  during  an  administration  upon  her  deceased  husband's 
estate,  is  not  to  be  questioned.  Whether  she  has  power  to  do  so  or  not 
after  an  administration  has  been  closed  which  leaves  the  estate  unsettled, 
we  need  not  here  decide.  Here  we  have  a  case  in  which  the  husband  had 
been  dead  more  than  fifteen  years  when  the  wife  assumed  to  convey  the 
community  property  in  discharge  of  an  obligation  against  the  common 
estate.  In  the  meantime  she  had  taken  out  letters  of  administration  upon 
the  estate,  it  had  been  partitioned,  either  in  whole  or  in  part,  and  the 
administration  had  been  closed;  and  we  think  that  her  power  over  tlic 
community  as  survivor  for  any  purpose  ought  to  be  held  to  have  ceased. 
And  in  this  case,  at  least,  it  would  seem  that  any  presumption  of  power 
which  should  be  indulged  by  reason  of  lapse  of  time,  as  to  her  power  to 
make  the  conveyance,  would  be  met  by  the  counter-presumption  that  she 
Iiad  fully  administered  the  estate  and  exhausted  her  power  over  the  com- 
munity property.     We  conclude  that  the  deed,  in  so  far  as  it  sought  to 
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<K>nvey  the  interest  in  the  certificate  which  belonged  to  her  deceased  hus- 
band in  his  lifetime,  was  executed  without  authority  of  law. 

This  brings  us  to  the  question  of  the  effect  of  the  purported  transfer  of 
Sarah  Corzine  upon  her  interest  in  the  certificate.  Although  executed 
befoi-e  the  passage  of  our  statute  which  dispensed  with  the  use  of  seals,  it 
is  both  signed  and  sealed  by  the  assignor,  and  is  therefore  a  deed.  The 
recitals  in  the  deed  as  to  her  authority  were  found  not  to  be  true.  Not 
only  had  the  court  made  no  order  directing  her  as  administrati'ix  to  make 
the  conveyance,  but  she  had  at  the  time  ceased  to  be  administratrix  of 
her  husband's  estate.  As  administratrix  she  could  convey  nothing,  and 
she  does  not  attempt  to  convey  in  any  other  capacity.  The  instrument 
does  not  even  puriK)rt  to  convey  any  interest  but  that  of  her  husband.  It 
follows,  that  if  it  took  effect  at  all,  it  must  have  been  by  way  of  estoppel. 
"  Few  rules  of  law  are  better  established  as  of  greater  antiquity  than  that 
a  man  may  bind  himself  irrevocably  by  putting  his  seal  to  a  grant  or  cov- 
enant, and  will  not  be  allowed  to  contradict  any  declaration  or  averment 
contained  in  the  instrument  and  essential  to  its  purpose.  A  recital  or  al- 
legation in  a  deed  or  bond,  which  is  certain  in  its  terms  and  relevant  to 
the  matter  in  hand,  will  therefore  be  conclusive  between  the  parties  in 
any  controversy  growing  out  of  the  instrument  itself  or  the  transaction 
in  which  it  was  executed."  Smith's  Lead.  Cases,  8  ed.,  Am.  note,  p.  819, 
and  cases  cited. 

The  doctrine  of  an  estoppel  by  deed  is  essentially  different  from  that 
of  an  estoppel  in  pais,  and  is  founded  upon  the  theory  that  the  parties 
have  contracted  upon  the  basis  of  the  recited  facts.  The  instrument  in 
question  recites,  that  the  grantor  is  the  administratrix  of  her  deceased 
husband's  estate;  that  a  court  which  could  have  had  jurisdiction  over  the 
estate  had  ordered  her  to  fulfill  the  obligation  of  a  certain  bond,  by  which 
her  intestate  had  bound  himself  to  make  title  to  Vivian  to  one-half  of  tlie 
Nancy  Ussery  certificate,  by  conveying  to  the  obligee  a  certificate  which 
had  been  issued  for  the  unlocated  balance  of  the  original.  It  purports  to 
<;onvey  the  interest  of  the  intestate  as  directed  in  the  order  of  the  court. 
If  the  facts  which  are  so  recited,  and  which  Sarah  Corzine  was  estopped 
to  deny,  had  been  true,  what  would  have  been  the  effect  of  the  deed  ? 
Clearly  it  would  have  been  to  convey  the  entire  property  in  the  certifi- 
cate to  the  grantee,  unless  its  operation  is  to  be  restricted  by  the  use  of 
the  words,  **  all  the  right,  title,  and  interest  of  the  late  Shelby  Corzine." 

But  in  the  lifetime  of  the  husband  the  community  estate. is  managed  in 
his  name,  and  upon  his  death  it  is  administered  in  his  name,  and  sold  and 
conveyed  simply  as  his  property.  Therefore  we  are  of  opinion,  that  if 
the  facts  recited  in  the  deed  had  been  true  it  would  have  passed  not  only 
the  interest  of  the  deceased  husband  in  the  cer<tificate,  but  also  that  of  the 
wife.  Sarah  Corzine,  the  grantor,  was  therefore  estopped  by  the  deed  to 
claim  any  interest  in  the  certificate  as  against  Vivian,  the  grantee,  and 
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those  claiming  under  him,  and  her  heirs  are  bound  as  privies  by  that 
estoppel.  It  follows  that  the  intervenors  could  claim  nothing  through 
her;  but  they  are  not  precluded  from  claiming  as  the  heirs  of  Shelby  Cor- 
zine  the  interest  which  she  had  no  power  to  convey,  and  whrch  did  not 
pass  by  the  deed  made  by  her. 

It  follows  that  the  plaintiffs  are  entitled  to  recover  one-half  of  the  land 
located  by  virtue  of  the  certificate  for  the  unlocated  balance  of  the  Nancy 
Ussery  league  and  labor;  and  that  the  intervenoi*s  are  entitled  to  recover 
the  other  half,  as  adjudged  by  the  trial  court. 

The  judgment  of  the  Court  of  Civil  Appeals  is  accordingly  revei-sed, 
4ind  the  judgment  of  the  District  Court  of  Eastland  County  is  in  all  things 
4iffirmed. 

Delivered  May  18,  1893. 


The  Texas  <fe  Pacific  Railway  Company  v.  Sidney  Wilson. 

No.  62. 

1.  Findings  of  Faot  by  Oourt  of  Civil  Appeals  —  Petition  for 
l^rit  of  Error.— Where  some  or  all  of  the  conclusions  of  fact  or  law  made  hy  the 
trial  court  are  adopted  by  the  Court  of  Civil  Appeals  without  bein^  incori)orated 
into  the  opinion,  and  without  being  made  up  as  the  conclusions  of  that  court,  such 
<!onclusions,  properly  certified,  should  be  sent  up  with  the  application  for  writ  of 
«rror.  and  in  the  absence  of  this  the  app1ic*ation  ought  to  be  dismissed. 

2.  Requisites  for  Application  for  Writ  of  Error— Statute— Bales. 
When  the  rules  were  adopte<1  it  was  not  thought  necessary  nor  advisable  to  em- 
brace in  theni  the  statutes  on  the  same  subject;  consequently  the  rule  in  regard  to 
applications  to  this  court  for  writs  of  error  (Rule  1)  must  be  considered  in  connec- 
tion with  article  1011b  of  Act  of  April  13, 1892.    Laws  S|)ec.  Sess.  22d  Leg.,  p.  20. 

3.  Same. — It  will  be  seen  that  the  law  requires  that  the  petition  of  theappll- 
eant  shall  follow  an  allegation  of  the  names  and  residences  of  the  opposite  party, 
**  with  a  brief  statement  of  the  nature  of  his  case  and  the  ground  upon  which  the 
writ  of  error  is  prayed."  No  statement  of  the  pleadings  or  their  substance  is  re- 
quired, or  proper,  unless  it  is  made  so  by  reason  of  some  issue  upon  them  being 
presented  to  this  court  for  its  decision.  Otherwise,  a  mere  designation  of  the  na- 
ture of  the  pleading,  or  the  character  of  the  action,  is  all  that  is  proi)er  in  ''  the 
fitatement  of  the  nature  of  the  case.'' 

4.  Same— Jurisdiotion. — Where  it  does  not  otherwise  appear  in  the  record, 
the  petition  shoidd  show  by  appropriate  allegations  of  fact  relating  to  the  subject 
matter  of  the  controversy,  or  the  amount  In  vol  veil,  that  the  case  is  one  over  which 
this  court  can  exercise  jurisdiction. 

5.  Petition  for  Writ  of  Error  and  Accompanying  Transcript.— 
The  transcript  that  accompanies  the  i^etition  will  be  treated  by  the  court  as  a  part 
of  It,  and  may  be  referre<l  to  In  tlie  petition ;  what  appears  In  the  transcript  should 
not  be  copied  into  the  petition. 

6.  Same. — The  error  or  errors  complainetl  of  as  ground  for  writ  of  error  should 
be  distinctly  pointed  out  in  the  petition.  This  is  es.scMtiaI,  and  is  not  remedied  by 
a  recital  of  tlie  motion  for  rehearing  and  the  action  of  the  court  upon  it. 
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Application  for  Writ  of  Error  to  the  Court  of  Civil  Appeals,  Second 
District,  in  an  appeal  from  the  District  Court  of  Grayson  County. 

The  judgment  below  was  affirmed,  and  the  Texas  <fe  Pacific  Railway 
Company,  the  appellant,  filed  application  for  writ  of  error. 

The  application  was  held  deficient  in  not  having  in  the  accompanjing 
transcript  a  certified  copy  of  the  conclusions  of  fact  found  by  the  Court 
of  Civil  Appeals.  The  applicant  was  given  ten  days  in  which  to  furnish 
the  necessary  copy.    A  perfected  transcript  was  filed  within  the  extension. 

The  opinion  sufficiently  shows  the  application  and  transcript. 

T,  J.  Freeman  and  F.  d.  DHlard,  for  application. 

STAYTON,  Chief  Justice. — The  law  requires  application  for  writs  of 
error  to  be  accompanied  by  certified  cop}^  of  conclusions  of  law  and  fact 
filed  in  the  cause  by  the  Court  of  Civil  Appeals;  but  in  this  case,  except 
as  to  one  finding,  that  court  adopted  the  findings  of  fact  made  by  the 
trial  court. 

The  only  finding  found  in  the  transcript  accompanying  the  application 
is  the  one  made  by  the  Court  of  Civil  Appeals,  and  thus  we  are  not  fur- 
nished with  such  information  as  is  necessary  to  enable  us  to  know  whether 
the  rulings  of  that  court  are  correct  in  reference  to  the  matters  on  whicU 
the  application  is  based. 

When  some  or  all  of  the  conclusions  of  fact  or  law  made  by  the  trial 
court  are  adopted  by  a  Court  of  Civil  Appeals,  without  being  incorpor- 
ated in  the  opinion,  and  without  being  made  up  as  the  conclusions  of  that 
court,  such  conclusions,  properly  certified,  should  be  sent  up  with  the  ap- 
plication, and  in  the  absence  of  this  the  application  ought  to  be  dismissed. 

The  failure  in  this  respect  in  the  application  was  doubtlessly  an  inad- 
vertence, and  the  applicant  will  be  allowed  ten  days  within  which  to  send 
up  a  certified  copy  of  the  conclusions  of  law  and  fact  filed  by  the  district 
judge;  and  if  this  be  not  done  the  application  will  be  dismissed. 

Delivered  April  27,  1893. 

HENRY,  Associate  Justice. — ^The  petition  for  a  writ  of  error  contains 
a  very  full  statement  of  the  pleadings  and  other  proceedings  in  the  lower 
courts. 

A  number  of  objections,  made  by  the  applicant  in  the  District  Court, 
are  presented  in  substantially  the  same  form ;  one  of  which  we  copy  as  an 
illustration: 

*'  In  the  lower  court  the  general  and  special  exceptions  to  plaintiflTs 
petition,  above  shown,  were  overruled.  Exception  was  taken  in  this  be- 
half, and  by  assignment  of  error  in  due  form,  the  court's  action  was 
brought  before  the  Court  of  Civil  Appeals,  and  the  assignment  of  error 
was  held  to  be  not  well  taken." 
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This  is  followed  by  a  statement  of  the  testimony  of  one  witness,  and  a 
copious  extract  from  the  district  judge's  finding  of  fact,  by  his  conclusion 
of  law,  and  a  statement  of  the  objections  urged  in  the  Court  of  Civil  Ap- 
peals, and  of  the  action  of  the  court,  all  in  form  like  the  last  one,  which 
we  copy  as  an  illustration: 

*'  By  assignment  duly  made  it  was  claimed  that  the  elements  of  dam- 
ages allowed  by  the  lower  court  were,  first,  because  of  the  making  of  the 
contract,  before  the  cattle  were  placed  in  the  pens,  to  have  cars  ready  for 
their  shipment  by  a  certain  time;  second,  because  of  the  defective  con- 
dition of  the  pens,  by  reason  of  which  the  cattle  escaped;  third,  on  ac- 
count of  delay  in  reaching  the  market;  and  that  the  uncontroverted  evi- 
dence showed  that  the  findings  of  the  court  on  the  first  and  third  grounds 
were  wholly  unwarranted.  These  assignments  were  held  not  well  taken. 
The  determination  of  all  these  points  was  necessary  to  the  decision  of  the 
cause  in  the  Court  of  Civil  Appeals,  and  they  were  specifically  called  to 
its  attention  by  a  motion  for  a  rehearing." 

In  connection  with  its  petition,  the  applicant  has  filed  in  this  court  a 
certified  transcript  from  the  Court  of  Civil  Appeals,  containing  the  matters 
required  by  rule  1  of  Rules  for  the  Supreme  Court. 

Otherwise  than  as  above  stated,  no  assignment  of  errore  has  been  at- 
tempted to  be  made  in  this  court,  and  we  feel  constrained  to  hold  that 
there  has  not  been  a  compliance  with  the  statute  and  rule  upon  the  subject. 

When  the  rules  were  adopted,  it  was  not  thought  to  be  necessary  nor 
advisable  to  embody  in  them  the  statutes  on  the  same  subject;  conse- 
quently the  rule  in  regard  to  applications  to  this  court  for  writs  of  error 
must  be  considered  in  connection  with  article  1011b  of  the  Act  of  April 
13,  1892.     Gen.  Laws  22d  Leg.,  p.  20. 

That  article  reads  as  follows: 

"Article  1011b.  Any  pai*ty  desiring  to  sue  out  a  writ  of  error  be- 
fore the  Supreme  Court  shall  present  his  petition  to  said  court,  stating 
the  names  and  residences  of  the  parties  adversely  interested,  with  a  brief 
statement  of  the  nature  of  his  case  and  the  ground  upon  which  the  writ 
of  error  is  prayed ;  and  it  must  appear  that  the  errors  complained  of  arose 
u|>on  questions  of  law,  the  determination  of  which  were  necessary  to  the 
decision  of  the  cause  in  the  Court  of  Civil  Appeals,  and  that  said  ques- 
tions were  properly  presented  to  said  court;  and  it  must  further  appear 
that  the  Supreme  Court  would  have  jurisdiction  thereof;  and  the  petition 
shall  contain  such  other  requisites  as  may  be  prescribed  by  the  Supreme 
Court.  The  petition  must  be  accompanied  with  a  certified  copy  of  the 
conclusions  of  law  and  fact  filed  in  the  cause  by  the  Court  of  Civil 
Appeals,  with  the  opinion  thereof,  together  with  a  certified  copy  of  the 
judgment  in  the  trial  court,  and  of  the  bond  given  in  the  lower  court,  if 
any;  and  if  the  plaintiff  in  error  has  given  no  bond,  then  the  Supreme 
Court,  in  granting  the  writ,  shall  specify  what  bond  shall  be  given,  and 
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the  plaintiflf  in  error  shall  file  said  bond  in  the  trial  court,  to  be  approved 
by  the  clerk  of  said  court,  and  a  certified  copy  thereof  shall  be  at  once 
transmitted  to  the  Supreme  Court;  and  upon  the  filing  of  said  certified 
copy,  the  clerk  of  the  Supreme  Court  shall  issue  citation  in  error  as  may 
be  prescribed  by  the  rules  of  the  Supreme  Court." 

Rule  1,  adopted  by  this  court,  reads  as  follows: 

''Applications  for  writs  of  error  from  this  court  to  the  several  Courts 
of  Civil  Api>eals  shall  consist  of  a  petition,  addressed  to  the  court,  and 
accompanying  transcript,  certified  under  the  hand  and  seal  of  oflJce  of 
the  clerk  of  the  Court  of  Civil  Appeals.  The  petition,  in  addition  to  tlie 
requisites  prescribed  in  the  statute,  shall  show  that  the  applicant  has  made 
a  motion  for  a  rehearing  in  the  Court  of  Civil  Appeals,  presenting  dis- 
tinctly all  the  points  upon  which  a  writ  of  error  is  asked,  and  that  the 
motion  has  been  overruled.  The  transcript,  in  addition  to  the  conclu- 
sions of  fact  and  law  and  opinion  of  the  Court  of  Civil  Appeals,  and  of 
the  judgment  rendered  and  bond  given  in  the  trial  court  as  required  by 
the  statute,  shall  also  contain  a  copy  of  the  judgment  of  the  Court  of 
Civil  Appeals,  together  with  a  copy  of  the  motion  for  a  rehearing  filed 
therein,  and  of  the  order  overruling  the  same." 

It  will  be  seen  that  the  law  requires  that  the  petition  of  the  applicant 
shall  follow  an  allegation  of  the  names  and  residences  of  the  opposite 
party,  "  with  a  6r<^/ statement  of  the  nature  of  his  case  and  the  ground 
upon  which  the  writ  of  error  is  prayed." 

No  statement  of  the  pleadings  or  their  substance  is  required,  or  proper, 
unless  it  is  made  so  by  reason  of  some  issue  upon  them  being  presented  to 
this  court  for  its  decision.  Otherwise  a  mere  designation  of  the  nature 
of  the  pleading  or  the  character  of  the  action  is  all  that  is  proper  in  the 
"statement  of  the  nature  of  his  case."  Ordinarily  the  findings  of  fact 
by  the  Court  of  Civil  Appeals  will  sufficiently  advise  this  court  of  the 
controversy,  so  far  as  they  depend  upon  the  facts. 

A  statement  of  the  evidence,  or  any  part  of  it,  can  not  be  useful  or 
proper,  except  as  a  part  of  a  bill  of  exceptions  taken  to  the  admission  or 
rejection  of  testimony,  or  when,  in  extreme  cases,  it  may  become  material 
for  this  court  to  decide  whether  or  not  there  was  any  evidence  in  support 
of  a  given  issue. 

Where  it  does  not  otherwise  appear  from  the  record,  the  petition  should 
show,  by  appropriate  allegations  of  fact  relating  to  the  subject  matter  of 
the  controvei-sy  or  the  amount  involved,  that  the  case  is  one  over  which 
this  court  can  exercise  jurisdiction. 

The  transcript  that  accompanies  the  petition  will  be  treated  by  this 
court  as  a  part  of  it,  and  may  be  referred  to  in  the  petition;  but  it  is  not 
necessary,  nor  advisable,  to  copy  into  the  petition  any  of  the  proceedings 
contained  in  the  accompanying  transcript.  The  purpose  of  the  rule  in 
regard  to  motions  for  rehearing  in  the  Court  of  Civil  Appeals  is  to  insure 
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the  decision  by  that  court  of  the  very  question  intended  to  be  brought 
before  this,  court. 

The  law  expressly  requires  that  the  petition  shall  state  ^^the  ground 
upon  which  the  wi-it  of  error  is  prayed." 

It  is  not  likely  that  the  complaining  party  will  in  every  instance  desire 
to  present  to  this  court  every  point  included  in  the  motion  for  rehearing 
made  in  the  Court  of  Civil  Appeals. 

Instead  of  merely  copying  the  motion  for  a  rehearing,-  or  reciting  in 
the  petition  for  a  writ  of  error  that  certain  assignments  of  error  were  un- 
successfully urged  in  the  Court  of  Civil  Appeals,  tt  is  essential  that  the 
errors  of  that  court  be  distinctly  pointed  out  in  the  petition.  The  peti- 
tion in  this  case  does  not  contain  such  an  assignment  of  errors,  and  the 
application  must  therefore  be  dismissed. 

Application  dismissed. 

Delivered  May  18,  1893. 


Gulp,  Colorado  k  Santa  Fe  Railway  Company  v.  Carrie 

Riordan  et  al. 

No.  71. 

1.  Practice  in  Applications  for  Writ  of  Error  — Jurisdiction.— 
Judgment  against  a  railway  company  was  remlered  in  the  District  Court  for  negli- 
gently causing  the  death  of  a  person.  On  appeal,  tlie  Court  of  Civil  Appeals  re- 
versed and  remanded  the  case,  on  the  ground  that  the  facts  proved  did  not  entitle 
the  plaintiffs  to  a  judgment.  Held^  that  in  such  case  this  court  has  no  jurisdiction. 

2.  Same— Insufficient  Cause  for  Writ  of  Error.— What  tlie  facts  may 
he  shown  to  be  on  another  trial  this  court  can  have  no  knowledge.  The  i)etition 
for  writ  of  error  does  not  show  or  suggest  that  no  proof  other  than  that  made  on 
the  former  trial  can  be  produced  on  another.  In  such  state  of  the  record  It  is  not 
shown  that  the  judgment  of  the  Court  of  Civil  Appeals  reversing  the  case  practi- 
caUy  settles  the  case. 

Application  for  Writ  of  Error  to  Court  of  Civil  Appeals,  Third  Dis- 
trict, in  a  case  on  appeal  from  the  District  Court  of  Harris  County. 

The  plaintiffs  obtained  judgment  in  the  District  Court  for  damages 
against  the  Gulf,  Colorado  and  Santa  Fe  Railway  Company,  and  on  ap- 
peal the  judgment  below  was  reversed  and  the  cause  remanded. 

The  appellees  applied  for  writ  of  error,  giving  a  detailed  statement  of 
the  litigation,  and  conclude  as  follows: 

*'  We  submit  to  the  honorable  Supreme  Court  that  the  facts  in  evidence 
in  this  case  show  that  the  deceased  was  found  between  the  rails  of  the 
track  of  the  defendant  in  error,  dead,  but  still  warm,  immediately  after 
the  passing  of  one  of  the  defendant  in  error's  trains,  and  the  Court  of 
Civil  Appeals  concludes  that  it  is  evident  that  the  train  killed  him.    There 
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is  evidence  tending  to  show  tliat  the  defendant,  which  was  backing  a  long 
train  of  cars  over  and  across  tlie  streets  of  a  i)opulous  city,  was  not  at  the 
time  of  the  accident  ringing  its  bell  nor  blowing  its  whistle,  nor  caiTying 
any  lights,  and  that  at  the  same  time  its  motion  caused  almost  no  noise  at 
all  to  give  any  wai-ning  of  its  approach;  and  the  defendant  in  error  had  not 
put  any  lights  at  or  near  said  street  crossing,  that  the  approach  of  trains 
might  be  seen,  although  it  had  been  notified  that  such  lights  were  neces- 
sary. 

"  We  submit  that  the  facts  in  evidence  are  the  facts  in  the  case,  so  far 
as  the  same  are  known  or  can  be  ascertained,  and  there  are  no  other  facts 
within  our  knowledge,  or  which  ai*e  capable  of  being  ascertained;  and 
the  judgment  of  the  Court  of  Civil  Appeals,  '  that  upon  this  state  of  facts 
the  case  should  have  been  taken  fi*om  the  jury  and  an  instruction  given 
them  to  find  a  verdict  for  the  defendant,'  practically  settles  the  case,  and 
brings  it  within  the  exceptions  enumerated  in  the  statute  in  article  1011a, 
section  8,  Acts  Si>ecial  Session  Twenty-second  Legislatui-e,  page  20.  *  *  * 

*'  Because  the  judgment  of  the  Court  of  Civil  Appeals  in  this  case  holds 
it  to  be  the  rule  of  law  in  this  State,  that  the  burden  of  proof  in  cases  of 
this  kind  is  upon  the  plaintiff  to  prove  due  care  and  the  absence  of  con- 
tributory negligence  on  the  part  of  the  injured  person;  and  because  the 
said  judgment  of  the  Court  of  Civil  Appeals  holds  it  to  be  proper  for  the 
trial  court  to  take  from  the  jury  questions  of  negligence  where  there  is 
testimony  of  such  negligence;  and  because  the  Court  of  Civil  Appeals 
has  not  properly  understood  the  case  set  out  in  the  statement  of  facts, 
and  has  drawn  therefrom  conclusions  of  fact  which  are  not  sustained  by 
the  facts  in  evidence;  and  because  the  said  judgment  of  said  Court  of  Civil 
Appeals  practically  settles  this  case,  *  *  *  pray  that  the  judgment  of 
the  Court  of  Civil  Appeals  be  reviewed  and  reversed,  and  that  the  Court 
of  Civil  Appeals  be  by  this  court  required  to  enter  their  judgment  affirm- 
ing the  judgment  of  the  District  Court,"  etc. 

Burke  ^  Kir  licks  &  Origga.  Burkhardt  &  Breeding^  and  Oliver  &  Oliver^ 
for  the  application. 

STAYTON,  Chief  Justice.  —  Application  for  writ  of  error  is  made  by 
Carrie  Riordan  and  others,  who  are  plaintiffs,  and  in  the  District  Court 
recovered  a  judgment,  which  on  appeal  was  reversed  and  the  cause  re- 
manded by  the  Court  of  Civil  Appeals,  on  the  ground  that  the  facts  proved 
did  not  entitle  the  plaintiffs  to  a  judgment. 

The  case  involves  no  question  that  would  give  this  court  jurisdiction, 
nor  is  it  made  to  appear,  that  *'  the  judgment  of  the  Court  of  Civil  Ap- 
peals reversing  the  judgment  practically  settles  the  case." 

What  the  facts  may  be  shown  to  be  on  another  trial,  we  can  have  no 
knowledge,  and  the  petition  for  writ  of  error  does  not  show  or  suggest 
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that  no  proof  other  than  that  made  on  the  former  trial  may  not  be  pix)- 
duced  on  another. 

For  want  of  jurisdiction,  the  application  must  be  dismissed.     It  is  so 
ordered. 

Application  dismissed. 

Delivered  May  25,  1893. 


G.  P.  Meade  et  al.  v.  The  Leon  <fe  H.  Blum  Land  Company. 

No.  77. 

1.  Conolusion  of  Faot,  Perm  of,  by  Court  of  Civil  Appeals.— A      ^  \^ 

finding  or  declaration  in  the  opinion  of  the  Court  of  Civil  Appeals,  that  there  was      

testimony  which  sustained  its  finding  upon  the  controlling  fact  in  the  litigation, 

will  be  treated  as  a  conclusion  of  fact  made  by  that  court,  and  will  not  be  revised 
on  error  by  the  Supreme  Court. 

2.  Same.— Sec  extract  from  opinion  of  the  Court  of  Civil  Appeals  held  to  be  a 
conclusion  of  fact  upon  tlie  matters  litigated  in  the  case  in  which  the  opinion  con- 
taining the  extract  was  delivered. 

3.  Same.— See  application  for  writ  of  error  held  to  show  no  other  contention 
than  as  to  a  question  of  fact,  and  which  shows  no  ground  for  the  writ  of  error. 

This  is  an  application  for  writ  of  error  to  the  Court  of  Civil  Appeals, 
First  District,  in  a  ease  on  appeal  from  the  District  Court  of  Galveston 
County. 

The  litigation  arose  from  a  suit  by  the  L.  <fe  IL  Blum  Company  on  a 
vendor's  lien  note,  executed  by  appellants,  for  the  Carey  White  survey, 
supposed  to  contain  709  acres  of  land.  The  defense  sought  an  abatement 
in  the  purchase  money  proportionate  to  an  alleged  conflict  of  the  Carey 
White  survey  with  an  older  and  valid  title.  The  contest  was  upon  the 
locality  of  said  older  survey,  and  particularly  of  its  northwest  comer. 
An  abatement  of  a  few  acres  was  allowed.  The  defendant  appealed,  and 
the  judgment  of  the  trial  court  was  affirmed. 

In  the  application  for  writ  of  error  it  is  complained: 

"Petitioners  believe  the  said  judgment  of  affirmance  by  the  Court  of 
Civil  Appeals  to  be  erroneous,  and  assign  the  following  grounds  therefor: 

"1.  To  determine  the  amount  for  which  petitioners  were  liable  on  the 
notes  sued  for,  it  was  necessary  to  find  the  number  of  acres  contained  in 
the  Carey  White  survey,  and  this  could  only  be  done  by  fixing  the  west 
boundary  line  of  the  Palo  Pinto  County  school  lands  survey.  This  line 
depended  upon  the  true  location  of  the  northwest  corner  of  said  survey. 

'*  To  establish  the  location  of  this  corner,  the  court  was  governed  alone 
by  the  distance  between  the  northeast  and  the  northwest  corners  of  said 
survey,  as  called  for  in  the  patent,  and  rejected  the  higher  evidence  fur- 
Vol.  LXXXV.  Sup.— 33 
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nished  by  the  calls  for  bearing  trees  and  course  as  they  appeared  in  tiie 
patent. 

'*  This  was  error,  because  the  law  requires  that  the  evidence  of  bound- 
ary lines  and  corners  afforded  by  bearing  trees  and  course,  unless  the 
same  be  conjectural  or  mentioned  by  mistake,  must  prevail  over  calls  for 
distance.  In  this  case  the  calls  for  bearing  trees  and  course  were  neither 
conjectural  nor  mentioned  by  mistake. 

''The  Carey  White  survey  is  bounded  on  the  east  by  the  Palo  Pinto 
school  lands  survey,  on  the  north  by  survey  number  4,  on  the  west  by 
surveys  made  for  the  Houston  <fe  Texas  Central  Railway,  and  on  the  south 
by  the  John  Slayden  survey.  There  is  no  question  about  the  correctness 
of  the  lines  of  any  of  the  surveys  surrounding  the  Carey  White  survey, 
except  as  to  the  western  line  of  the  Palo  Pinto  school  lands  survey.  All 
of  tliese  surveys  are  older  than  the  Carey  White  survey,  and  the  latter 
was  located  on  what  was  supposed  to  be  a  vacancy  between  said  surround- 
ing surveys.  The  northwest  corner  of  the  Palo  Pinto  school  lands  sur- 
vey fixes  the  western  line  of  said  survey,  and  said  line  determines  the 
width  and  number  of  acres  of  the  Carey  White  su^ve3^  The  patent  to 
the  Palo  Pinto  school  land  survey,  after  establishing  the  northeast  comer, 
calls,  thence  west,  crossing  Bobb*s  creek,  6127  varas,  a  stake  in  the  south 
bank  of  Big  Wichita,  a  cottonwood  4  inches  in  diameter  bears  south  45 
degrees  west  207  varas,  a  cottonwood  12  inches  in  diameter  bears  south 
45  degrees  west  210  varas,  a  bushy-topped  elm  marked  S  bears  north  89 
degrees  east  413  varas.  The  Big  Wichita  is  a  stream  which,  according 
to  the  testimony  of  all  the  witnesses,  has  so  changed  its  course  and  bed 
that  the  call  fixing  the  northwest  comer  of  the  Palo  Pinto  survey  upon 
its  south  bank  has  been  totally  obliterated,  and  can  not  be  relied  upon  in 
any  manner  whatever.  The  bushy-topped  elm  called  for  in  the  patent  is 
clearly  identified;  the  other  two  bearing  trees  are  not  found.  Locating 
the  northwest  comer  413  varas,  as  called  for  in  the  patent,  from  said 
marked  tree,  would  make  the  distance  between  the  northeast  corner  and 
the  northwest  corner  of  the  Palo  Pinto  survey  6343  varas.  The  patent 
calls  it  6127  varas. 

"  2.  The  court  erred  in  disregarding  the  call  for  course  of  the  bushy- 
topped  elm  from  the  northwest  corner  of  the  Palo  Pinto  survey,  because 
the  patent  gave  the  bearing  of  said  elm  tree  with  exactness  as  north  89 
degrees  east  from  the  northwest  corner  of  the  survey,  and  thus  afforded 
indubitable  evidence  of  the  true  location  of  said  corner. 

"  3.  The  court  erred  in  holding  that  there  was  evidence  in  the  record 
which  was  sufficient  to  sustain  the  finding  of  the  District  Court;  because 
said  evidence  was  only  competent  in  the  absence  of  the  evidence  of  bear- 
ing trees  and  course.  The  evidence  referred  to  in  this  connection  by  the 
court  was  the  distance  between  the  northeast  and  the  northwest  corneif^ 
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of  the  Palo  Pinto  survey,  as  mentioned  in  the  patent,  and  the  location  of 
surrounding  surveys  made  later  and  with  reference  to  the  Palo  Pinto 
survey." 

Kleberg  &  Hume^  for  the  application. 

STA YTON,  Chief  Justice.  —  Applicants  for  writ  of  error  were  de- 
fendants in  the  trial  court,  and  a  judgment  was  rendered  against  them. 
On  appeal  that  judgment  was  affirmed. 

Their  application  is  based  on  the  claim  that  both  courts  erred  in  find- 
ing upon  a  particular  fact  on  which  depended  the  extent  of  applicant's 
liability. 

No  application  seems  to  have  been  made  to  the  Court  of  Civil  Appeals 
for  conclusions  of  fact  or  law,  other  than  such  as  the  opinion  contains,  and 
that  does  not  contain  any  conclusion  on  the  vital  fact,  other  than  that 
there  was  evidence,  not  stated,  which  sustained  the  finding  of  the  District 
Court  as  to  the  true  locality  of  the  northwest  corner  of  a  grant  of  school 
land  made  to  Palo  Pinto  County.   That  was  the  vital  question  in  the  case. 

If  this  be  ti*eated  as  a  finding  by  the  Court  of  Civil  Appeals,  this  court 
has  no  jurisdiction  of  this  cause,  for  "  the  judgments  of  the  Courts  of 
Civil  Appeals  shall  be  conclusive  in  all  cases  upon  the  facts  of  the  case," 
is  declared  by  the  statute. 

The  Constitution  provides,  ''  That  the  decisions  of  said  courts  [Courts 
of  Civil  Appeals]  shall  be  conclusive  on  all  questions  of  fact  brought  be- 
fore them  on  appeal  or  error." 

The  effect  of  the  decision  of  that  court  was  to  hold  that  the  finding  of 
the  trial  court  on  the  contested  question  of  fact  was  connect,  and  the  opin- 
ion shows  that  the  ruling  was  made  on  testimony,  not  stated,  other  than 
that  on  which  applicants  insist  that  the  question  of  fact  should  have  been 
differently  decided. 

After  stating  that  on  the  evidence  relied  upon  by  applicants,  nothing 
further  appearing,  the  court  would  be  inclined  to  concur  with  them  in 
holding  that  the  corner  was  not  where  the  trial  court  placed  it,  the  court 
said:  "  But  the  call  for  the  south  bank  of  the  river  was  originally  the 
controlling  circumstances  by  which  the  corner  would  be  located,  and  there 
is  evidence  in  the  record  from  which  the  court  was  warranted  in  conclud- 
ing that  such  point,  when  the  original  survey  was  made,  was  not  where 
appellants  contend,  but  at  the  place  reached  by  appellee's  surveyors,  about 
203  varas  from  the  elm  tree.  There  are  many  circumstances  to  establish 
this  contention,  and  we  can  not  say  that  the  judgment  of  the  court  was 
not  sustained  by  suflScient  evidence." 

A  case  is  not  presented  in  which  other  than  a  question  of  fact  arises. 
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and  this  court  having  no  jurisdiction  to  revise  the  ruling  of  the  Court  of 
Civil  Appeals  upon  that,  the  application  must  be  dismissed. 

It  is  so  ordered. 

AppUcaJUon  dismissed. 

Delivered  May  25,  1898. 


Fort  WoRrH  <fe  Denver  City  Railway  Company  v.  Martha 

A.  Wilson  et  al. 

No.  19. 

1.  Parties  in  Action  for  Damages  for  Negligently  Causing  the 
Death  of  a  Person;  —  It  is  not  an  open  question  in  this  court,  that  when  the 
evidence  develops  the  fact  that  the  deceased  (for  causing  whose  death  damages  are 
sought)  had  other  relatives  who  under  the  statute  can  share  in  the  damages  recov- 
ered for  his  death,  the  proceeilings  must  be  arrested  until  the  pleadings  are  80 
amended  that  the  suit  can  be  conducted  for  the  use  of  all  of  the  beneficiaries. 

2.  Want  of  Parties  —  Limitation.  —  In  an  action  for  damages  for  negli- 
gently causing  the  death  of  a  person,  it  Is  no  answer  to  an  objection  made  for  want 
of  proper  parties  plaintiff,  to  reply  that  tlie  claim  of  the  unjoined  beneficiaries  is 
barred  by  the  statute  of  limitations. 

3.  Release  by  Unjoined  Party  Plaintiff.— A  release  by  a  necessary  party 
plaintiff  who  is  not  joined  can  not  be  established  by  ex  parte  affidavits  produced 
in  answer  to  a  motion  for  new  trial.  Such  proof  should  be  made  during  the  pro- 
gress of  the  trial,  under  the  rules  governing  the  Introduction  of  other  evidence, 
and  subject  to  cross-examination. 

4.  Ex  parte  Affidavits  Resisting  Motion  for  New  Trial.— A  party 
who  undertakes  to  establish  a  fact  by  ex  parte  evidence,  or  to  sustain  a  replication 
to  a  motion  for  a  new  trial  by  the  introduction  of  new  matter,  must  at  his  own 
peril  make  his  case  complete.  The  opposite  party  is  under  no  obligations  to  make 
suggestions  by  interposing  objections,  but  may  remain  passive  until  his  adversary 
rests,  and  then  rely  upon  any  good  objection  to  the  case  made  against  him. 

5.  Effect  of  Release  by  Necessary  Party  Plaintiff.— In  an  action  by 
the  widow  and  child  of  a  man  alleged  to  have  been  killed  by  the  negligence  of  a 
railway  company,  It  appearing  that  the  parents  were  living,  the  jury  found  dam- 
ages, apportioning  them  between  the  widow  and  child.  It  will  not  be  assumed  that 
the  same  amount  of  damages  would  have  been  given  had  the  release  of  the  parents 
been  established  before  the  verdict. 

Error  to  Court  of  Civil  Appeals  for  Second  District. 

This  was  an  appeal  from  Tarrant  County,  in  a  case  tried  before  Hon. 
R.  E.  Beckham.  The  judgment  below  was  affirmed  by  the  Court  of  Civil 
Appeals,  and  writ  of  error  was  granted. 

The  facts  are  fully  given  in  the  opinion  of  the  court. 

Stanley^  Spoonts  &  Meek^  for  appellant. — 1.  Where  suit  is  brought  for 
injuries  resulting  in  the  death  of  a  party,  his  surviving  wife,  children, 
and  parents  are  all  necessary  pailies;  and  where  the  pleadings  fail  to  dis- 
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close  the  existence  of  the  parents  in  a  suit  by  the  wife  and  child,  and  such 
fact  of  the  parents'  existence  is  made  known  to  the  court  during  the  trial, 
it  is  error  to  proceed  to  judgment  in  the  case  without  the  parents  being 
made  parties. 

2.  The  purported  release  being  procured  by  the  appellee,  and  being 
without  consideration,  was  a  nudum  pactum  and  void,  and  in  a  suit  by 
said  parents  against  appellant,  could  not  be  made  available  as  a  defense. 

3.  The  statute  of  limitation  is  a  personal  privilege,  that  can  only  be 
made  available  by  defendant  pleading  it,  and  can  not  be  set  up  for  or  on 
behalf  of  defendant  by  a  third  party;  and  the  fact  that  the  statutory  pe- 
riod has  run  does  not  extinguish  the  demand,  and  there  may  exist  gi'ounds 
which  would  have  prevented  the  statute  from  running  against  the  claims 
of  the  parents  of  the  deceased.  If  the  claim  of  the  parents  was  barred, 
and  the  defendant  desired  to  avail  itself  of  that  defense,  it  was  entitled 
to  have  the  amount  the  parents  were  entitled  to  as  a  credit  on  the  value 
of  the  life  of  the  deceased.  In  other  words,  those  who  are  entitled  to 
sue  under  the  statute  can  recover  whatever  benefit  the  deceased  would 
have  been  to  them  had  he  lived ;  and  if  one  entitled  fails  to  sue,  another 
one  entitled  is  not  thereby  permitted  to  recover  the  entire  damage  resulting 
from  the  death.  In  this  case  the  plaintiffs  recovered  th^  entire  value  of 
the  life  of  the  deceased. 

4.  The  parents  of  the  deceased  being  necessary  parties,  the  error  in 
failing  to  join  them  goes  to  the  foundation  of  the  actioUf  and  is  funda- 
mental in  its  character,  and  made  it  impossible  to  rendei  a  proper  decree; 
and  this  error  can  not  be  cured  by  a  release  executed  after  judgment  by 
those  who  were  not  joined.  Railway  v.  Culberson,  68  Texas,  664;  Wood 
on  Lim.,  sec.  7;  Rev.  Stats.,  art.  3220;  De  Witt  v.  Miller,  9  Texas,  246; 
Goldfrank  v.  Young,  64  Texas,  432;  Schmick  v.  Noel,  64  Texas,  406. 

W.  B.  Fbrd  and  Leake,  Shepard  &  Miller,  for  appellees. — While  it  may 
have  been  error  to  permit  the  cause  to  proceed  to  judgment  after  it  ap- 
peared upon  the  trial  that  the  father  and  mother  of  the  deceased  were  liv- 
ing, even  in  the  absence  of  a  plea  of  misjoinder  of  parties,  yet  this  error, 
if  any,  was  cured  by  the  matters  set  up  in  reply  to  the  motion  for  new 
trial: 

1.  The  claim  of  the  parents  was  barred  by  the  statute  of  limitation. 
Paschal  v.  Owen,  77  Texas,  583;  Railway  v.  Henry,  75  Texas,  222. 

2.  The  testimony  showed  that  the  father  and  mother  were  in  good  cir- 
cumstances, and  that  the  deceased  contributed  nothing  towards  their 
support. 

3.  After  the  trial,  and  before  the  motion  for  new  trial  was  acted  upon, 
the  parents  executed  a  release  to  the  defendant  of  all  claim  for  damages 
on  their  behalf,  and  the  same  was  tendered  into  court  and  to  the  defend- 
ant before  said  motion  was  acted  upon. 
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HENRY,  Associate  Justice. — Martha  A.  Wilson  instituted  this  suit, 
for  the  benefit  of  herself  and  infant  child,  to  recover  damages  for  the 
death  of  her  husband,  James  L.  Wilson,  which  was  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  railway  company. 

A  judgment  for  $8000  was  rendered,  which  was  apportioned,  $5000  to 
the  widow,  and  $3000  to  the  child. 

On  the  trial  it  was  developed,  that  both  of  the  parents  of  the  deceased 
were  living,  and  the  defendant  (plaintiff  in  error)  moved  for  a  new  trial, 
on  the  ground  that  the  suit  should  have  been  prosecuted  for  the  benefit 
of  the  parents  as  well  as  for  the  widow  and  child  of  the  deceased. 

In  answer  to  this  motion,  the  plaintiffs  (defendants  in  error)  tendered 
to  the  defendant  a  release,  executed  by  the  parents,  of  all  claim  for  dam- 
age that  they  might  have  by  reason  of  the  killing  of  their  son;  and  upon 
the  filing  of  this  release,  the  court  refused  to  grant  the  motion  for  a  new 
trial. 

The  foregoing  statement  is  copied  from  the  findings  of  the  Court  of 
Civil  Appeals. 

From  the  record  we  find,  that  attached  to  the  release  is  a  certificate  of 
a  notary  public  that  the  pei*sons  whose  names  are  signed  to  it  appeared 
before  him  and  acknowledged  its  execution;  and  also  a  certificate  of  a 
notary  public  that  the  same  persons  made  an  affidavit  before  him  that 
they  were  the  father  and  mother  of  the  deceased. 

It  is  not  an  open  question  in  this  court,  that  when  the  evidence  devel- 
ops the  fact  that  the  deceased  had  other  relatives  who,  under  the  statute, 
can  share  in  the  damages  recovered  for  his  death,  the  proceedings  must 
be  arrested  until  the  pleadings  are  so  amended  that  the  suit  can  be  con- 
ducted for  the  use  of  all  of  the  beneficiaries.  Railway  v.  Culberson,  68 
Texas,  667. 

In  the  case  of  Railway  v.  Spiker,  59  Texas,  437,  it  was  said  by  this 
court,  that  it  is  no  answer  to  an  objection  made  for  the  want  of  the  neces- 
sary parties  to  reply,  that  the  claim  of  the  unjoined  beneficiary  is  barred 
by  the  statutes  of  limitation. 

Conceding,  as  was  suggested  in  the  case  last  referred  to,  that  if  it  be 
shown  that  the  unjoined  beneficiary  has  settled  his  claim  the  judgment 
may  stand,  it  still  does  not  follow  that  such  an  important  fact  can  be  es- 
tablished by  ex  parte  evidence,  or  by  afl9davits  offered  in  opposition  to  a 
motion  for  a  new  trial. 

Such  proof  should  be  made  during  the  progress  of  the  trial,  under  the 
i*ules  governing  the  introduction  of  other  evidence,  and  subject  to  the 
valuable  privilege  of  cross-examination. 

Notwithstanding  a  paper  purporting  to  be  a  release  by  the  parents  of 
the  deceased  was  filed,  it  would  be  worthless  to  the  defendant  in  a  suit 
hereafter  brought  by  them,  if  the}*^  should  prove  that  they  never  executed 
a  release.     The  certificate  of  the  notary  public  that  they  acknowledged 
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its  execution  was  not  proof  of  the  fact.     It  was  accepted  and  acted  upon 
without  the  offer  of  any  other  evidence  of  its  genuineness. 

We  do  not  think  that  the  rules  governing  the  introduction  of  evidence 
during  the  progress  of  a  trial  can  be  so  applied  as  to  make  the  release 
effective  because  objection  to  its  admissibility  was  not  made  when  it  was 
used. 

When  objections  to  evidence  are  not  made  during  the  progress  of  a 
trial  they  are  treated  as  waived.  But  a  party  who  undertakes  to  estab- 
lish a  fact  by  ex  parte  evidence,  or  to  sustain  a  replication  to  a  motion 
for  a  new  trial  by  the  introduction  of  new  matter,  must  at  his  own  ijeril 
make  his  case  complete.  The  opposite  party  is  then  under  no  obligation 
to  make  suggestions  by  interposing  objections,  but  may  remain  passive 
until  his  adversary  rests,  and  then  rely  upon  any  good  objection  to  the 
case  made  against  him. 

It  is  suggested,  that  notwithstanding  the  fact  that  the  father  and  mother 
of  the  deceased  were  not  joined  in  the  suit,  still  the  issue  joined  was  such 
that  the  plaintiffs  recovered  only  the  amount  of  damage  by  themselves 
sustained.  It  is  by  no  means  clear  that  such  is  the  case.  It  is  a  mere 
conjecture  to  conclude  that  when  only  a  portion  sue  they  will  recover  no 
more  than  they  would  have  done  if  the  claims  of  othei's  had  at  the  same 
time  been  considered.  We  think  that  the  probabilities  are  decidedly  the 
other  way.  If  at  the  trial  a  release  is  shown,  the  jury  may  still  very 
properly  consider  what,  if  anything,  would  have  been  the  proper  amount 
of  recovery  by  the  parties  making  the  release,  as  well  as  the  effect  that 
that  should  have  upon  the  amount  of  the  judgment  in  favor  of  those  who 
recover.  Such  releases,  when  properly  pleaded  and  proved,  should  not 
be  treated  as  a  mere  formality,  brought  into  the  case  for  no  other  purpose 
than  to  remove  a  technical  impediment  to  a  recovery  by  tbe  plaintiff. 
They  should  be  given  the  same  effect,  as  to  the  fact  and  amount  of  recov- 
ery by  those  for  whom  the  suit  is  prosecuted,  that  would  have  resulted 
from  an  active  participation  in  the  suit  by  the  releasors,  as  near  as  may  be. 

We  find  no  other  errors  in  the  proceedings,  and  approve  of  the  con- 
-clusions  of  law  of  the  Court  of  Civil  Appeals  upon  all  other  questions. 

The  judgments  of  the  District  Court  and  the  Court  of  Civil  Api^eals 
Are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Delivered  May  25,  1893. 


Digitized  by  VjOOQIC 


520  Texas  Supreme  Court  Reports.  [-^«if^ 


I  g  ^  City  of  Austin  et  al.  v.  Joseph  Nalle. 

'  85  ^  No  16. 

-^-|^>  1.  Jorisdiotioii  of  Supreme  Ck>urt— Constraotioii  of  Constitation 

L89    63'         of  the  State.  —  The  pleadiu^,  the  evidence,  and  the  proceed  iugs  m  aoobe.  as 
'  -^^  ^^  they  are  evolved  from  its  commeucement  until  its  determination  in  the  court  of 

last  resort,  become  a  part  of  such  ease,  and  questions  arising  upon  eitlier  may  call 
for  determination  upon  the  final  appeal.  This  case  prewuts  the  que<^i  >n,  whether 
two  judges,  the  other  being  disqualified,  constitute  a  legal  court  imder  section  11, 
article  6,  of  the  Constitution  of  the  State,  in  tlie  C'ourt  of  Civil  Appeals.  The  Col- 
stitution  prescribes:  **  When  the  Court  of  Civil  Appeals,  or  any  member  thirt-af, 
shall  be  disqualified  to  hear  and  determine  any  case,  the  same  shall  be  certifier!  to 
the  Governor,  who  shall  immediately  commission  the  requisite  number  of  per»in» 
learned  In  the  law  for  the  trial  of  such  case,"  etc.  It  follows,  therefore,  that  the 
case  involves  tlie  construction  of  a  clause  in  the  Constitution  of  the  State,  and  that 
this  court  has  juristliction. 

2.  Disqualification  of  Judfire  of  Ck>urt  of  Civil  Appeals— Interest 
in  the  Caae.— Suit  by  a  tax  payer  to  enjoin  the  collection  of  a  city  tax,  to  pre- 
vent a  further  issue  of  city  bonds,  and  to  cancel  bonds  already  issued.  A  judge  of 
the  Court  of  Civil  Ap[)eal8  was  a  property  holder  in  the  (^ity.  Such  case  coming 
to  said  Court  of  Civil  Appeals,  the  Judge  was  interested  in  the  case,  and  so  was 
disqualifie<l.  It  is  not  decideil  whether  interest  in  the  question  is  a  disqualiiicft- 
tion. 

3.  Quorum  in  Court  of  Civil  Appeals.— Article  40  of  the  Act  defining 
the  jurisdiction  of  the  Courts  of  Civil  Api^eals  (Laws  of  1892,  page  32).  prescribing 
that  ''a  majority  of  the  several  Courts  of  (*lvil  Ap|:eals  shall  ix>n8titute  a  qaonim 
for  the  dispatch  of  business,"  Is  not  violative  of  section  6,  article  5,  of  the  Consti- 
tution creating  the  Courts  of  Civil  Appeals. 

4.  Two  Judgres  of  Court  of  Civil  Appeals  Constitute  a  Court— 
Notwithstanding  the  apparent  literal  requirement  in  section  11  of  article  5  of  the 
Constitution  otherwise,  the  disqualification  of  one  of  the  judges  of  the  Court  of 
Civil  Appeals  does  not  make  requisite  the  appointment  of  a  special  Judge,  and  the 
court  composed  of  his  two  associates  constituted  a  lawfid  court;  and  they  concur- 
ring, the  judgment  was  a  determination  of  the  case  in  the  Court  of  Civil  Appeals. 

5.  Extent  of  Jurisdiction  on  Writ  of  Error.— From  articles  1043  and 
1050  CLaws  of  1892,  page  23),  it  is  evident  that  when  a  case  shall  be  brought  to  this 
court  by  writ  of  error,  all  questions  material  to  the  determination  of  the  case  which 
may  arise  upon  the  appeal,  and  are  properly  presented  to  the  court,  should  be  deckled 
by  it;  and  that  it  should  make  such  disposition  of  the  appeal  as  the  Court  of  Civil 
Appeals  ought  to  have  made. 

6.  Power  to  Levy  Tax  —  Construction  of  City  Charter.  —  By  its 
charter,  at  the  date  of  the  issuance  of  the  bonds  in  controversy,  it  was  provided: 
*'The  mayor  and  city  council  shall  haVe  power  within  the  cit>',  bj' ortlinani'c: 
First.  To  levy  and  collect  an  annual  tax,  not  exceeding  1  per  centum,  upon  all 
property  within  the  limits  of  the  city  made  taxable  by  law  for  State  and  county 
purposes,  the  money  raised  by  said  tax  to  be  used  for  the  current  expenses,  and 
for  the  general  improvement  of  the  city.  Second.  To  raise  money  on  the  credit 
of  the  city  for  a  special  and  definite  purpose,  by  issuing  bonds  of  the  city  or  other- 
wise; provide<l,  the  bonded  debt  of  the  city  shall  not  at  any  time  exceed  $125,000. 
♦  ♦  *  To  extend  the  bonded  debt  of  the  city  beyond  the  $125,000  shall  only  be^ 
done  by  a  special  act  of  the  Legislature,  or  by  the  consent  of  two-thirds  of  the  tax. 
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paying  citizens  voting  at  an  election  onlered  for  the  purpose.  ♦  ♦  ♦  Seventh. 
To  construct  water  works,  gas  works,  and  street  railroads  within  or  beyond  the 
dty  limits,  or  both ;  to  provide  the  city  with  water  and  gas.  ♦  *  ♦  Tenth.  To 
provide  for  the  lighting  of  the  streets,  and  erecting  lamps  thereon.^'  Under  an 
election  so  ortlering,  bonds  were  issueil  for  the  purpose  of  furnishing  water  and 
light  for  the  city,  involving  a  necessity  for  a  tax  to  meet  interest  and  sinking  fund 
of  more  than  1  i)er  cent.    Held: 

1.  That  **  the  current  expenses  and  for  general  improvement  of  the  city,''  indi- 
cate the  purposes  for  which  the  taxes  provided  in  section  1  above  may  be  applied. 
Such  tax  can  not  he  applied  to  payment  of  interest,  etc.,  on  bonds  issued  under 
section  2. 

2.  *•  General  improvement''  moans  ordinary  improvement,  i.  e.,  that  which  ordi- 
narily oc^'urs,  and  which  may  he  paid  for  out  of  the  revenue  authorized  for  general 
purposes. 

3.  The  words  in  second  provision,  ''for  a  special  and  definite  purpose,"  are  in 
contradistinction  to  the  words,  •*  current  expenses  and  general  improvement,"  in 
the  first  provision.  The  meaning  is,  that  for  any  special  object  for  which  the  city 
is  authorized  to  expend  money— such  as  the  supplying  the  inhabitants  with  water 
or  lighting  its  streets — money  may  be  raised  by  the  sale  of  l)onds. 

4.  The  power  to  issue  bonds  given  by  the  charter  implies  the  power  to  levy  a 
tax  to  discharge  the  debt  (interest  and  sinking  fund). 

5.  The  Legislature  not  having  fixed  a  limit  in  the  charter,  the  Constitution  ope- 
rates to  limit  tlic  rate  of  taxation  to  2%  per  centum  per  annum. 

6.  The  second  provision  alwve  is  to  be  construed  as  if  it  had  expressly  author- 
ized a  tax  to  pay  tlie  interest  and  sinking  fund  of  the  bonds,  without  naming  the 
per  centum  to  be  levied,  and  that  it  conferred  upon  the  city  the  power  to  levy  for 
the  purposes  indicateil  any  tax  within  the  limits  fixed  by  the  Constitution. 

7.  City  Bonds— Negotiable  Securities.— The  i>ower  granted  the  city  of 
Austin  In  its  charter  to  raise  money  by  isFuiug  bonds  implies  the  right  to  issue 
bonds  having  the  conmiereial  quality  of  negotiability.  Bonds  mean  negotiable  se- 
curities. 

8.  Election  Upon  Issuance  of  City  Bonds— Motive  of  Voters.— 
Conceding,  for  the  sake  of  argument,  that  wc  could  inquire  into  an  election  held 
strictly  according  to  tlie  terms  of  the  law,  we  are  of  opinion  that  we  could  not  set 
it  aside  by  reason  of  any  fraudulent  representations  that  may  have  been  made  to 
the  electors  in  order  to  procure  their  votes.  Having  a  plain  proposition  submitted 
to  them,  the  voters  must  be  presumed  to  know  its  meaning  and  efl*ect,  and  to  act 
at  their  peril ;  and  in  absence  of  bribery  or  other  corrupt  influence,  in  a  proceetling 
alTecting  the  validity  of  the  election,  no  inquiry  as  to  their  motives  can  be  per- 
mitted. 

9.  Effect  of  Other  Ordinances.  —  That  an  ordinance  was  passed  subse- 
quent to  the  order  for  the  election,  that  no  bonds  should  be  sold  at  less  than  par, 
and  that  subsequent  to  the  election  it  was  repealed,  presents  no  ground  of  attack 
when  the  bonds  were  sold  at  95  cents  on  the  dollar,  and  bore  5  per  cent  interest. 

10.  Injunction  agrainst  Act  of  City  Council  — Pleading.— It  is  not 
good  pleading  to  allege  that  an  act  has  been  fraudulently  done,  or  is  about  to  In? 
fraudulently  done.  The  petition  should  allege  specifically  what  is  proposed  to  be 
done,  so  that  the  court  may  draw  the  legal  conclusion  from  the  facts  stated,  or  it 
should  be  stated  that  the  specific  facts  were  not  within  the  knowledge  of  the 
plaintifi". 

11.  Pleading— Injunction  against  Ordinances  of  City  Council.— 
An  allegation  that  *'  all  the  proceedings  subsequent  to  the  report  of  the  enginet^r 


Digitized  by  VjOOQIC 


522  Texas  Supreme  Court  Reports.  {,^yy 

were  to  carry  out  the  scheme  gii^gesteil  by  such  report,  wliich  was  taken  by  said 
council  as  a  basis  of  8ul)6equent  action  by  said  city,  which  report  Is  made  a  part 
hereof,"  is  sufficient  to  show  that  the  object  of  the  pleader  was  to  alle^  that  the 
work  recommended  by  the  en^neer  was  the  work  which  the  council  was  about  to 
perform. 

12.  Work  held  within  Scope  of  the  Power  of  City  Council.—In 
preliminary  investigations  an  engineer  was  employed  by  the  city  as  an  expert. 
The  report  of  the  engineer  was  made  before  t^e  matter  of  the  water  and  light  bonds 
was  submitted  to  vote.  The  report  showed  estimates  for  the  dam  across  the  Colo- 
rado River,  and  for  the  necessary  machinery  and  work  in  furnishing  water  and 
light;  showing  a  provision  for  future  growth  of  the  city;  also  showing  that  the 
proposed  work  was  greater  than  necessary  from  the  present  wants  of  the  city.  In 
an  attack  upon  a  system  of  water  and  light  works  based  uikmi  such  reix>rt,  held. 
that  when  a  municipal  body  undertakes  the  construction  of  a  public  work  witirin 
its  power,  courts  will  not  interfere  to  control  such  action  unless  there  is  an  un- 
doubted excess  of  authority,  and  the  abuse  of  the  discretion  lodged  in  the  dty 
council  is  palpable ;  and  sucli  a  case  is  not  here  presented.  The  proposed  coustnic- 
tions  must  s])eak  for  themselves,  and  any  inquiry  from  otlier  sources  as  to  the  hid- 
den motives  of  the  city  coimcil  is  not  to  be  permitteil. 

13.  Power  of  City  Oouncil  —  Water  and  Lifirhts— Case  Adhered 
to. — In  this  State,  no  city  can  grant  an  exclusive  right  to  funiish  either  water  or 
light;  and  that  the  city  of  Austin  had  a  contract  with  another  water  and  light 
company  furnishes  no  ground  for  enjoining  its  entering  upon  another  mode  of 
procuring  water  and  light.    Brenham  ▼.  Water  Co.,  67  Texas,  542. 

ON  rehearing. 

14.  Disqualiflcation  of  District  Judfire.— The  question  whether  or  not 
the  trial  court  had  jurisdiction  must  be  determined  on  appeal  or  error  by  the  rec- 
ord. An  objection  to  the  district  judge  because  disqualified  to  try  the  case,  made 
for  the  first  time  in  the  Supreme  (Jourt  and  sought  to  be  supported  by  affidavit, 
will  not  be  sustained ;  the  record  showing  no  objection,  or  disqualification  of  the 
trial  judge. 

This  is  a  litigation  questioning  the  legality  of  the  Austin  city  water 
and  light  enterprise,  involving  the  construction  of  a  dam  across  the 
Colorado  River  and  other  large  expenditures  by  the  city,  and  consequent 
heavy  taxation. 

Suit  was  brought  in  the  District  Court  of  Travis  County  by  Joseph 
Nalle,  a  resident  of  the  city  and  a  taxpayer,  against  the  city  of  Austin, 
the  mayor  and  city  council,  and  other  city  officers.  Certain  bondholders 
of  the  city  were  also  made  defendants,  and  relief  asked  against  them. 

The  petition  asks  a  cancellation  of  bonds  already  issued  and  of  the  or- 
dinances under  which  they  were  issued;  that  the  city  and  its  officers  be 
enjoined  from  the  further  issuance  of  bonds;  that  the  work  of  construct- 
ing the  dam  across  the  Colorado  River  be  enjoined;  and  that  the  city 
collector  be  restrained  from  collecting  the  so  called  water  and  light  tax. 

The  District  Court  sustained  a  demurrer  and  exceptions  to  the  petition. 
The  plaintiff  declining  to  amend,  judgment  final  was  rendered  for  the 
defendants.     From  this  judgment  the  plaintiff  appealed. 
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The  Coort  of  Civil  Appeals  held  that  the  ordinance  submitting  the 
question  of  the  issue  of  the  bonds,  and  a  subsequent  ordinance,  passed 
before  the  election,  that  the  bonds  should  not  be  sold  at  less  than  their 
face  value,  should  be  construed  together,  and  that  the  vote  of  the  tax  pay- 
ers sanctioning  the  issue  of  the  bonds  was  in  nature  of  a  contract  that 
the  bonds  should  not  be  sold  at  less  than  par,  and  that  the  terms  of  sale 
could  not  be  altered  thereafter  by  the  city  council.  The  court  further 
held: 

*'The  power  of  taxation  is  lodged  in  the  city  for  public  purposes.  It 
has  no  authority  to  engage  in  business  enterprises  that  are  private  in  char- 
acter, and  not  for  a  public  use  permitted  by  its  charter.  It  is  to  the 
charter  created  by  law  that  the  city  looks  for  its  power  to  act  and  create 
a  debt  chargeable  against  the  municipality,  payable  by  taxes  collected 
from  its  citizens.  If  the  main  purpose  of  the  city  is  to  engage  in  the  un- 
lawful enterprbe,  it  can  not  give  the  illegal  act  life  by  naming  it  for  a 
purpose  that  is  lawful,  and  disguising  the  true  purpose  under  the  sem- 
blance of  legal  authority.  Declaring  the  exercise  of  power  in  the  given 
instance  to  be  for  a  purpose  within  its  charter  powers  does  not  add  any 
validity  to  the  illegal  act.  And  the  facts  showing  the  true  purpose  may 
be  disclosed  by  a  tax  payer  whose  property  interest  may  be  affected  by 
such  illegal  act.  For  such  act  is  not  only  ultra  vires  the  city  charter,  but 
is  in  law  a  fraud  upon  the  rights  of  the  tax  payer.  The  declarations  made 
by  the  city  council,  through  the  ordinances  authorizing  the  issuance  of 
the  bonds,  that  the  purpose  of  building  the  dam  was  to  furnish  the  city 
with  water  and  lights,  although  for  an  apparent  legal  purpose,  is,  accord- 
ing to  the  allegations  of  the  count  in  the  petition  quoted  [hereafter  given 
in  opinion]  for  the  main  purpose  of  furnishing  the  city  water  power  to 
engage  in  manufacturing  enterprises,  and  that  furnishing  the  city  with 
water  and  lights  is  simply  incidental  to  such  main  purpose.  The  city  has 
no  power  to  engage  in  manufacturing  enterprises  and  devote  the  funds  of 
the  city  to  that  purpose.  If  this  be  the  principal  purpose  and  object  in 
erecting  the  dam  and  issuing  the  bonds,  the  fact  that  there  is  incidentally 
connected  with  such  enterprise  a  purpose  that  is  lawful  will  not  give  any 
life  and  validity  to  the  illegal  purpose;  but  the  whole  transaction  is  tainted 
with  the  vice  of  the  forbidden  object,  and  is  in  its  entirety  illegal.  The 
courts  will  not  endeavor  to  separate  the  legal  and  illegal  parts  of  the 
ti*ansaction,  for  this  would  be  impracticable,  and  a  court  of  equity  will 
not  undertake  it.  *  *  *  In  the  particulars  discussed  the  averments 
of  the  petition  are  stated  with  sutficient  certainty,  and  state  a  cause  of 
action  entitling  appellant  to  relief,  if  the  facts  are  as  alleged.  In  this  re- 
spect the  court  erred  in  sustaining  the  demurrer,  and  for  this  reason  we 
reverse  the  judgment  and  remand  the  case." 

While  the  case  was  pending  in  the  Court  of  Civil  Appeals  it  was  shown 
lo  the  court  by  affidavit  of  Associate  Justice  Key  that  he  was  an  owner 
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of  city  property,  real  and  personal,  and  was  a  tax  payer  in  the  city  of 
Austin.  It  was  held  by  the  other  judges,  under  section  27,  page  80,  of 
the  Act  of  the  Legislature  of  April  13,  1892,  prescribing,  that  *'  no  judge 
of  the  Court  of  Civil  Appeals  siiall  sit  in  any  cause  wherein  he  may  lie 
interested  in  the  question  to  be  determined,"  that  Justice  Key  was  dis- 
qualified from  sitting  in  the  trial  of  the  cause.  In  this  opinion  all  three 
of  the  judges  concurred.  The  decision  of  the  court  was  rendered  aud 
the  judgment  entered  by  the  otlier  two  membei-s  of  the  court. 

Motion  for  rehearing  urged,  (1)  tliat  Associate  Justice  Key  was  not 
disqualified,  as  held  by  the  court;  (2)  that  if  disqualified,  then  to  consti- 
tute a  legal  court  the  disqualification  should  have  been  certified  to  the 
Governor  and  a  special  judge  appointed — that  three  judges  were  neces- 
sary to  constitute  the  court;  (3)  that  the  conclusions  of  law  upon  the 
tenth  and  twelfth  paragraphs  of  the  petition  were  erroneous.  The  parts 
of  the  decision  so  complained  of  are  set  out  above. 

The  motion  for  rehearing  was  overruled. 

The  appellees,  March  7,  1893,  applied  for  a  writ  of  error,  complaining, 
that  *'  in  the  rendition  and  entry  of  the  decisions  and  judgments  [by  the 
Court  of  Civil  Appeals]  upon  the  aforesaid  questions  of  law,  the  deter- 
mination of  which  was  necessary  to  the  decision  of  this  cause  in  the  Court 
of  Civil  Appeals,  and  which  questions  were  properly  presented  to  said 
court,  manifest  error,  to  correct  which  this  writ  of  error  is  sought,  hath 
occurred,  in  this:  (1)  In  holding  that  Justice. Key  was  disqualified. 
(2)  In  holding  that  the  two  remaining  judges  constituted  a  duly  organ- 
ized court,  qualified  to  hear  and  determine  this  case.  (3)  In  holding 
that  said  counts  10  and  12  of  plaintiff's  bill  or  petition  are  sufHcient. 

**  Your  petitioners  further  allege  and  show,  that  the  questions  herein 
presented,  and  which  were  presented  to  the  said  Court  of  Civil  Appeab, 
and  by  it  decided  advci-sely  to  the  contention  of  petitioners,  involve  the 
construction  and  application  of  the  Constitution  of  the  State  of  Texas, 
and  in  particular  section  11  of  article  5  thereof,  and  also  involve  the  con- 
stitutionality and  validity  of  the  statute  of  April  13,  1892,  in  so  far  as 
said  statute  seeks  to  add  other  disqualifying  cause  or  causes  to  those  enu- 
merated in  the  Constitution,  and  to  authorize  two  membei-s  of  a  Court  of 
Civil  Appeals,  where  one  only  of  the  judges  is  disqualified,  to  hear  and 
determine,  as  a  duly  organized  and  constitutional  court,  the  case  in  which 
such  disqualification  may  exist. 

''And  further  your  petitioners  say,  that  the  ruling  and  decision  of  said 
Court  of  Civil  Appeals  with  respect  to  the  disqualification  of  Associate 
Justice  Key  in  effect  overrules  and  disregards  the  uniform  ruling  and 
course  of  decision  of  this  court  under  a  statute  exactly  similar  to  the  one 
in  question;  this  court  having  uniformly  held  the  judges  thereof  quali- 
fied to  hear  causes  involving  questions  of  State  taxation,  of  homestead^ 
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and  of  municipal  taxation,  in  which  members  of  this  court,  as  citizens 
and  tax  payers  of  the  State  or  of  the  municipality,  were  interested." 

Prayer  '*  that  this  court  take  jurisdiction  of  this  cause  and  inquire  into 
and  by  its  judgment  correct  each  and  every  the  errors  specified  and  com- 
plained of  herein  and  in  their  said  motion  for  rehearing." 

The  opinion  of  the  court  sufficiently. states  the  parts  of  the  original  peti- 
tion drawn  into  discussion.  The  engineer  Frizzell's  report  set  out  in  the 
petition  is  very  lengthy;  its  contents  are  sufficiently  indicated  in  the  dis- 
cussion upon  it. 

In  motion  for  rehearing  in  this  court,  affidavits  were  tendered  to  show 
that  District  Judge  Robertson  was  also  a  tax  payer  in  the  city  of  Austin, 
and  was  so  disqualified.  The  record  did  not  show  that  objection  on  that 
ground  had  been  made  in  the  trial  court. 

O-  T.  Holt  and  Goldthivaite,  Eiving  &  H,  F,  Ring^  for  appellant. — 
On  April  29,  1892,  Joseph  Nalle,  an  inhabitant  and  tax  payer  of  the 
city  of  Austin,  for  himself  and  others  similarly  situated,  brought  this  suit, 
which  is  in  the  nature  of  a  bill  in  equity,  having  for  its  object,  inter  alia, 
the  cancellation,  in  the  hands  of  mala  fides  holders,  of  part  of  a  series  of 
negotiable  bonds  issued  by  the  city  of  Austin,  and  the  restraint  of  the 
city  authorities  from  taking  any  steps  to  issue  the  remaining  bonds  of  the 
series,  or  to  enforce  payment  through  taxation,  as  attempted,  of  the  bonds 
issued  or  to  be  issued.  The  main  grounds  of  attack  urged  are,  (1)  that 
the  tax,  by  which  it  is'attempted  to  provide  for  the  payment  of  the  bonds, 
is  in  excess  of  the  taxing  power  or  the  city;  and  (2)  that  under  the  sem- 
blance of  power,  apparently  lawful  on  the  face  of  the  proceedings,  the 
bonds  issued  and  to  be  issued  are  for  a  fraudulent  purpose,,  utterly  ultra 
vires  of  the  charter  authority  of  the  city. 

The  defendants  are  the  city,  its  officers,  and  acting  agents,  including 
the  members  of  the  board  of  public  works  created  to  further  the  alleged 
unlawful  scheme,  and  also  the  holders  of  the  issued  bonds,  who  are  al- 
leg^ed  to  hold  by  simulated  purchase,  or  to  have  acquired  the  bonds  with 
notice  of  the  invalidating  vice  in  them.  A  provisional  injunction,  to  be 
perpetuated  on  final  hearing,  is  prayed  against  these  latter  defendants, 
restraining  further  negotiation  of  the  obligations. 

The  defendants  all  appeared,  and  urged  general  demurrer  and  special 
exceptions,  which  were  sustained.  The  court's  action  upon  the  general 
demurrer  rendering  its  ruling  upon  the  special  exceptions  unimportant, 
the  plaintiiT  declined  to  amend,  whereupon  final  judgment  was  entered 
for  the  defendants;  from  which  judgment  the  plaintiff  has  in  due  form 
appealed,  and  assigns  error,  upon  which  the  only  question  arising,  though 
it  may  diverge  into  special  branches,  is  whether  the  petition  states  a  cause 
of  action  of  which  the  court,  administering  equitable  relief,  will  take  cog- 
nizance. 
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1.  The  court  erred  in  sustaining  the  defendants'  general  and  speeijU 
demurrers,  and  dismissing  plaintifiTs  petition,  and  in  adjudging  the  costs 
against  the  plaintifif,  as  the  petition  stated  a  good  and  sufficient  cause  of 
action. 

2.  No  necessity  for  implication  of  taxing  power  beyond  1  per  cent  ex- 
ists, and  tlie  power  is  not  expressly  conferred.  The  second  subdivision  of 
section  I  of  article  6  of  the  city  charter  merely  obviates  questions  as  to 
the  city's  debt-creating  power,  and  its  iK)wer  to  issue  negotiable  instru- 
ments, but  in  nowise  enlarges  the  taxing  power.  The  fii*st  subdivision 
alone  deals  with  the  taxing  power,  and  fixes  the  limit  at  1  per  cent  for 
current  expenses  and  general  improvement;  wherefore  the  attempted  in- 
debtedness for  the  general  improvement  in  question  being  beyond  that 
for  which  the  city  could  provide  by  taxation  the  requisite  amount  for 
sinking  fund  and  interest,  is  ultra  vires  of  the  city's  charter. 

3.  No  power  exists  in  a  city  unless  conferred  expressly  or  by  necessary 
implication.  Brenham  v.  Water  Co.,  67  Texas,  542;  Williams  v.  David- 
son, 43  Texas,  33. 

4.  A  city  has  no  power  to  issue  negotiable  instruments  unless  expressly 
conferred.  Mayor  v.  Ray,  19  Wall.,  468;  Merrill  v.  Monticello,  13& 
U.  S.,  673;  Brenham  v.  Bank,  U.  S.,  in  1892. 

5.  Indebtedness  beyond  that  which  may  lawfully  be  provided  for  ac- 
cording to  constitutional  requirements,  is  void.  Terrell  v.  Dessaint,  71 
Texas,  770;  Bank  v.  Terrell,  78  Texas,  450;  County  Com.  v.  Graham, 
130  U.  S.,  674;  Frames  v.  Howard  County,  50  Fed.  Rep.,  44. 

6.  While  section  6  of  article  11  of  the  Constitution  is  self-acting  as 
to  indebtedness  existing  prior  to  April  18,  1876,  yet  section  5  is  not 
self-acting  in  the  conferring  of  taxing  power,  but  merely  prescribes  a 
limitation  on  that  power.  Const.,  art.  11,  sees.  5,  6;  Voorhies  v.  Mayor, 
70  Texas,  336;  Waxahachie  v.  Brown,  67  Texas,  526. 

7.  Tiie  words  **  current  expenses"  and  *' general  improvement"  are 
not  restricted,  because  no  power  is  conferred  uix)n  the  city  of  Austin  un- 
der which  it  may  levy  taxes,  except  such  as  come  within  the  purview  of 
'*  current  expenses"  and  "  general  improvement."  Austin  City  Charter, 
Spec.  Laws  18th  Leg.,  p.  3,  and  13th  Leg.,  p.  215. 

8.  No  implication  of  taxing  power  beyond  the  limitation  expressed 
will  be  implied.  United  States  v.  Macon  County,  9  Otto,  582;  Dill,  on 
Mun.  Corp.,  3  ed.,  sec.  763. 

9.  This  case  is  clearly  distinguishable  from  Werner  v.  Galveston,  72 
Texas,  22.     Sayles'  Civ.  Stats.,  art.  425a;  Act  of  March  26,  1881. 

10.  The  provision  that  the  bonds  should  be  sold  only  at  par  was  in 
the  nature  of  a  condition  precedent,  or  at  least  its  violation  operated  a 
fraud  in  a  matter  most  vital  and  material;  and  while  the  sale  for  less  than 
par  might  not  render  the  bonds  void,  it  nevertheless  renders  them  voida- 
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ble  at  the  election  of  the  defrauded  tax  payer  while  in  the  hands  of  hold- 
ers mala  fides,  as  these  are. 

11.  Although  it  be  conceded  that  inquiry  by  tlie  courts  will  not  be 
made  into  the  motives  of  municipal  authorities  in  the  discharge  of  legis- 
lative functions  intra  vires  of  the  city's  charter,  yet  where,  under  the 
mere  semblance  of  lawful  authority  (as  the  power  to  provide  in  good 
faith  a  system  of  water  works),  the  city  authorities  fraudulently  launch 
the  city's  funds  and  credit  upon  an  unlawful  venture,  utterly  ultra  vires 
of  the  city's  charter  (as  building  a  railroad  and  supplying  water  power 
for  commercial  gain,  by  the  unlawful  obstruction  of  a  navigable  stream, 
and  the  disastrous  destruction  of  private  property),  the  courts  will  never 
refuse  relief;  and  to  hold,  in  such  circumstances,  that  the  truth  can  not 
be  shown  against  the  municipal  records,  would  be  to  deny  a  remedy  in 
every  instance,  to  belittle  the  power  of  the  judiciary,  and  to  prostrate  at 
the  feet  of  form  the  substance  of  the  tax  payer's  rights.  Saving  Assn.  v. 
Topeka,  20  Wall.,  655;  City  of  Ottawa  v.  Caiey,  108  U.  S.,  110;  Dill,  on 
Mun.  Corp.,  3  ed.,  sees.  94,  908,  914,  915. 

12.  The  contract  by  which  the  city  is  already  supplied  with  water  is 
presumably  valid;  wherefore,  being  provided  with  an  ample  and  abund- 
ant system  of  water  works  and  light,  under  a  valid  and  existing  contract, 
and  having  no  need  for  a  different  or  additional  system,  the  city's  pow- 
ers in  that  respect  are  exhausted,  at  least  pro  tempore,  and  the  attempt 
to  provide  such  additional  system  is  ultra  vires  and  of  no  effect.  City 
Charter;  Turner  v.  Trinidad,  opinion  by  Allen,  J.,  and  filed  herewith  in 
manuscript. 

13.  The  right  of  the  plaintiff  to  maintain  this  suit  as  brought  can  not 
be  gainsaid,  where  the  proceedings  looking  to  expenditure  of  funds  to  be 
provided  for  by  increased  taxation  are  apparently  lawful,  but  in  fact  un- 
lawful; and  where  the  court  has  thus  obtained  jurisdiction,  it  will  decide 
as  well  questions  going  to  the  invalidity  of  the  proceedings  upon  their 
face,  especially  where  a  tax  for  the  unlawful  purpose  has  actually  been 
levied,  and  enforcement  determined.  Caruthers  v.  Harnett,  67  Texas, 
129;  Crompton  v.  Zabriskie,  101  U.  S.,  601;  Hackett  v.  Ottawa,  9  Otto, 
863;  Valparaiso  v.  Gardner,  97  Ind.,  1;  15  Am.  and  Eng.  Encyc.  of  Law, 
1140,  par.  3,  and  authorities;  Railway  v.  Dunn,  51  Ala.,  128. 

Counsel  filed  an  argument  in  the  Supreme  Court  discussing  the  taxing 
power  of  the  city,  arguing  that  a  tax  could  not  lawfully  be  imposed  be- 
yond 1  per  cent. 

Oeo.  F,  Pendextevy  City  Attorney;  B.  W.  Doom,  Fisher  &  Townea,  W. 
M.  Walton  y  and  R,  IL  Ward,  for  appellee. — 1.  The  power  to  tax  to  pay 
the  interest  on  and  create  a  sinking  fund  for  the  bonds  authorized  by  the 
ordinance  of  July  23,  1890,  existed,  and  was  ample  when  exercised;  for 
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while  the  right  to  levy  a  tax  beyond  1  per  cent  is  not  conferred  by  the 
charter  in  express  terms,  the  charter  nevertheless  authorizes  the  issuance 
of  bonds  for  purposes  other  than  current  expenses  and  general  improve- 
ment of  the  city,  and  requires  that  provision  shall  be  made  when  such 
bonds  are  issued  for  the  interest  thereof  and  2  per  cent  on  the  principal 
as  a  sinking  fund  to  redeem  or  pay  them  at  maturity;  and  the  Constitu- 
tion authorizes  cities  of  the  class  to  which  Austin  belongs  to  levy,  assess, 
and  collect  taxes  up  to  2|  per  cent  upon  the  taxable  values  of  the  city, 
and  expressly  requires,  when  any  debt  is  created  by  any  city,  that  pro- 
vision for  the  payment  of  interest  and  the  creation  of  a  sinking  fund  shall 
be  made  by  the  levy  and  collection  of  a  sufficient  tax  to  meet  the  same; 
and  the  city  having,  by  election  in  the  manner  pointed  out  in  the  charter, 
acquired  the  power  to  issue  bonds  in  order  to  execute  a  public  work  within 
the  power  of  the  city  to  undertake,  that  power  draws  to  it  as  a  necessary 
incident  the  [)ower  within  the  limit  stated  to  levy  a  tax  to  discharge  the 
•debt.  Clauses  1,  2,  sec.  1.  art.  6,  Charter,  1883,  Spec.  Laws,  1883,  pp. 
37,  38;  Const.  1876,  sec.  3,  art.  6,  sees.  5,  7,  art.  11;  MuUer  v.  City  of 
Denison,  1  Texas  Ct.  App.,  293;  Werner  v.  Galveston,  72  Texas,  22,  29; 
Oould  V.  Paris,  68  Texas,  511;  Lufkin  v.  Galveston,  63  Texas,  437;  2 
Dill,  on  Mun.  Corp.,  4  ed.,  sees.  741,  851;  South,  on  Stat.  Con.,  sees. 
341,  343,  344;  United  States  v.  New  Orleans,  98  U.  S.,  381;  Ralls  County 
V.  United  States,  105  U.  S.,  733;  East  St.  Louis  v.  Amy,  120  U.  S.,  600; 
Scotland  County  Court  v.  Hill,  140  U.  S.,  41;  Hitchcock  v.  Gralvestori, 
196  U.  S.,  341;  United  States  v.  Lincoln  County,  5  Dill.,  184;  Railway 
V.  Scott,  116  111.,  401. 

2.  The  right  conferred  by  clause  1,  section  1,  article  6,  charter,  to  levy 
and  collect  an  annual  tax  "not  exceeding  1  per  cent,**  etc.,  refers  only 
to  the  tax  to  be  levied  and  collected  for  '*  current  expenses  and  general 
improvement,'*  to  which  purposes  it  is  expressly  appropriated;  and  such 
grant  in  nowise  limits  or  restricts  the  right,  within  constitutional  limits, 
to  levy  and  collect  a  tax  to  meet  the  interest  upon  and  provide  a  sinking 
fund  for  bonds  expressly  authorized  to  be  issued  and  sold  for  the  execu- 
tion of  a  ''  special  and  definite  purpose,**  after  compliance  with  the  con- 
ditions precedent  prescribed  by  clause  2  of  said  section.  Bank  v.  City  of 
Terrell,  78  Texas,  450;  Ralls  County  v.  United  States,  105  U.  S.,  738; 
Hitchcock  V.  Galveston,  96  U.  S.,  341. 

3.  The  right  conferred  upon  the  municipal  authorities  to  call  and  hold 
an  election  for  the  purpose  of  extending,  for  an  authorized  municipal 
purpose,  the  bonded  indebtedness  beyond  $125,000,  within  constitutional 
limits  upon  the  taxing  power,  is  not  a  delegation  of  legislative  power,  is 
constitutional  and  valid.  Graham  v.  Greenville,  67  Texas,  62;  Werner  v. 
Galveston,  72  Texas,  27;  Johnson  v.  Martin,  75  Texas,  89. 

4.  The  city  council  is  a  special  tribunal,  whose  decision  on  a  mattef 
within  its  charter  powers  can  not  be  questioned  in  a  collateral  proceeding. 
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Charter  1883,  clause  2,  sec.  1,  art.  6;  Fort  Worth  v.  Davis,  57  Texas,  235, 
236;  Dwyer  v.  Hackworth,  57  Texas,  250;  Seay  v.  Hunt,  55  Texas,  558; 
Williamson  v.  Lane,  52  Texas,  335;  Anderson  County  v.  Railway,  52 
Texas,  241,  242;  Gibson  v.  Templeton,  62  Texas,  555;  Werner  v.  Galves- 
ton, 72  Texas,  29;  1  Dill,  on  Man.  Corp.,  4  ed.,  sees.  200,  204,  205;  Cool, 
on  Tax.,  pp.  247,  249,  250,  and  note  1. 

5.  The  city  council  having  had  conferred  upon  it  by  the  Legislature 
the  right  to  order  an  election  for  the  purpose  of  acquiring  power  to  ex- 
tend, for  authorized  municipal  purposes,  the  bonded  debt  to  a  sum  not  in 
excess  of  constitutional  restrictions  upon  its  taxing  powers,  and  having 
for  such  purpose  ordered  an  election  in  conformity  with  charter  require- 
ments, and  declared  the  result,  the  truth  of  the  record  can  only  be  im- 
peached in  a  direct  proceeding,  and  in  a  collateral  proceeding  its  verity 
can  not  be  questioned. 

6.  The  discretion  and  motives  of  the  city  council  in  issuing  the  bonds 
in  question  for  authorized  municipal  purposes  are  not  subject  to  judicial 
inquiry.  Spalding  v.  Lowell,  23  Pick.,  71;  French  v.  Quincy,  3  Allen,  9; 
Worden  v.  New  Bedford,  131  Mass.,  23;  Wairen  v.  Chicago,  118  III.,  329; 
Robertson  v.  Breedlove,  61  Texas,  321;  Polly  v.  Hopkins,  74  Texas, 
145;  Waterbury  v.  Laredo,  60  Texas,  523;  1  Dill,  on  Mun.  Corps.,  4  ed., 
sees.  94,  311;  2  Dill,  on  Mun.  Corps.,  4  ed.,  sec.  601;  2  High  on  Injunc, 
sees.  1186,  1240,  1247;  Cool,  on  Tax.,  pp.  247-250,  and  note;  7  Laws. 
Rights,  Rem.  and  Prac,  sec.  3927,  and  note;  Doyle  v.  Ins.  Co.,  94  U.  S., 
535;  Oglesby  v.  Attrill,  105  U.  S.,  609;  Kaukauna  v.  Canal,  142  U.  S., 
274;  Minnesota  v.  Barber,  136  U.  S.,  320;  Soon  Hing  v.  Crowley,  113  U. 
S.,  710;  East  St.  Louis  v.  Zibley,  110  U.  S.,  324;  Coulson  v.  Portland, 
Deady,  481;  Trust  Co.  v.  Railway,  39  Fed.  Rep.,  154;  Fellows  v.  Walker, 
39  Fed.  Rep.,  651;  Alpers  v.  San  Francisco,  32  Fed.  Rep.,  505;  Green 
Bay  V.  Kaukauna,  35  N.  W.  Rep.,  529;  Attorney  General  v.  Eau  Claire, 
37  Wis.,  400;  Des  Moines  v.  Gas  Co.,  44  Iowa,  505;  Muskegon  v.  Ter- 
rent,  47  Mich.,  115;  Boyd  v.  Mayor,  19  N.  J.  Eq.,  383;  Lucia  v.  Mont- 
pelier,  15  Atl.  Rep.,  321;  Bates  v.  Bassett,  15  Atl.  Rep.,  200;  Bell  v. 
Phittsville,  36  N.  W.  Rep.,  851;  Handy  v.  New  Oileans,  1  So.  Rep.,  593; 
Conner}'  v.  Water  Works,  7  So.  Rep.,  8;  Freeport  v.  Marks,  59  Pa.  St., 
253;  Buell  v.  Ball,  20  Iowa,  232. 

7.  The  debt  alleged  by  complainant  to  be  due  the  sinking  fund  of  for- 
mer bonds  is  no  part  of  the  bonded  debt  or  of  any  other  debt.  Principal 
and  sinking  fund  are  not  to  be  added  for  the  purpose  of  determining  the 
amount  of  the  bonded  debt.  The  principal  is  the  same,  and  the  sinking 
fund  is  but  a  credit;  if  smkmg  fund  is  not  created,  the  debt  does  not 
exist — that's  all.  Tlie  bill,  if  true,  shows  that  there  has  been  sufficient 
money  realized  annually  through  taxation,  which  has  been  unlawfully  di- 
verted.    If  proper  provision  for  the  interest  and  sinking  fund  was  made 
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at  the  time,  that  is  sufficient.     Bank  v.  Terrell,  78  Texas,  457  j  Dwyer  v. 
Hackworth,  57  Texas,  251. 

8.  If  the  averments  of  tlie  bill  be  taken  as  true,  it  shows  on  its  face 
that  the  provision  made  for  the  entire  bonded  debt  of  the  city  is  sufficient 
without  going  to  the  limit  of  authorized  taxation  (2^  per  cent)  to  pay  tlie 
interest  on  former  bonds  and  on  the  bonded  debt  now  existing  by  virtue 
of  the  ordinance  of  July  23,  1890. 

9.  No  debt  of  $1,400,000,  under  the  ordinance  of  July  23, 1890,  exists. 
Tliere  is  no  debt,  under  the  terms  of  said  ordinance,  until  the  bonds  are 
issued,  sold,  delivered,  etc.,  and  the  Constitution  is  satisfied  if  the  taxa- 
ble values  are  sufficient,  when  the  debt  is  created,  to  produce,  througli 
the  exercise  of  the  taxing  power,  within  i)rescribed  limits,  a  sum  sufficient 
to  pay  the  interest  and  2  per  cent  of  the  sinking  fund.  A  debt  of  $900,000, 
not  of  $1,400,000,  existed  for  1892.  Bank  v.  Terrell,  78  Texas,  450; 
Electric  Co.  v.  Newton,  42  Fed.  Rep  ,  723. 

10.  The  city  council  is  clothed  with  legislative  and  governmental 
powers,  and  may  amend,  mod  if}",  or  repeal  ordinances  enacted,  when  such 
repeal  violates  no  contract  or  vested  right.  It  also  has  control  of  the 
fiscal  affairs  of  the  city,  subject  to  the  terms  of  the  charter.  It  can  not 
enact  irrei)ealable  ordinances  or  resolutions.  Charter  of  city  of  Austin, 
Spec.  Laws  1883,  pp.  36-45. 

11.  The  ordinance  of  April  3,  1890,  providing  for  the  creation  of  a 
board  of  public  works,  etc.,  has  no  connection  whatever  with  the  election 
ordinance,  the  i^roclamation,  the  election,  or  the  declaration  of  the  re- 
sult thereof;  and  it  was  and  is  subject  to  modification,  amendment,  or  re- 
peal by  the  city  council,  and  so  also  is  the  ordinance  of  October  8  repeal- 
ing it.  There  is  no  necessary  relation  between  these  ordinances  and  the 
conferring  of  the  power  to  extend  the  bonded  indebtedness  of  the  city 
by  tlie  vote  of  the  tax  payei^s;  and  it  is  not  com|>etent  for  the  court  to 
look  to  tliese  ordinances  and  extrinsic  testimony  for  the  purpose  of  ascer- 
taining the  motive  inducing  the  votere  to  vote  for  the  extension. 

12.  Any  provision  in  the  ordinance  of  October  8,  1890,  requiring 
bonds  to  be  sold  at  par,  Is  repealed  by  the  ordinance  of  April  9,  1892,  re- 
pealing section  4  of  the  ordinance  of  July  23,  1890.  1  Dill.  Mun.  Corp., 
sec.  314,  and  note,  to  the  effect  that  a  provision  in  an  ordinance  that  is 
plainly  repugnant  to  an  ordinance  previously  adopted  repeals  the  first  to 
the  extent  of  the  repugnancy;  citing  Ex  Parte  Wolf,  14  Neb.,  24;  Bur- 
lington V.  Estlow,  43  N.  J.  Law,  13. 

13.  The  fact  that  bonds  are  payable  in  gold  in  nowise  affects  theur  va- 
lidity and  gives  plaintiff  no  right  to  relief  by  injunction.  University  of 
Alabama  v.  Moody,  62  Ala.,  389;  79  Am.  Dec,  330;  Whittaker  v.  John- 
son County,  10  Iowa,  61;  Meyer  v.  Muscatine,  1  Wall.,  389;  Yesler  v. 
Seattle,  25  Pac.  Rep.,  1014;  Memphis  v.  Bethel,  17  S.  W.  Rep.,  191. 

14.  A  sale  below  par  was  an  exercise  of  discretion  by  the  citycoondl, 
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and  was  permitted  by  ordinance.  Plaintiff  had  no  eonti*act  right  in  the 
ordinance  which  could  control  or  restrict  future  legislative  action.  In 
the  vote  conferring  the  power  there  was  no  requirement  that  the  bonds 
should  be  sold  at  not  less  than  par;  and  the  execution  of  the  power  being 
vested  in  the  council,  it  had  the  right  to  ordain  that  the  bonds  might  be 
sold  for  less  than  par.  University  of  Alabama  v.  Moody,  62  Ala.,  887; 
Brown  v.  Memphis,  20  Wall.;  Yesler  v.  Seattle,  25  Pac.  Rep.,  1014. 

15.  The  general  rule  is,  that  corporations  upon  whom  is  conferred 
power  to  give  securities  may  exercise  such  power  in  the  same  mode  and 
manner  as  natural  persons  may  under  similar  circumstances,  there  being 
no  legislative  restriction  nor  specification  of  a  particulai*  mode. 

16.  The  allegation  that  the  city,  at  the  time  of  the  authori^tion  of 
the  bonds  in  question,  had,  by  contract  with  a  private  cori)oration,  an 
ample  water  and  light  supply,  and  had  exhausted  its  authority  to  make 
other  or  different  provision  therefor,  is  immaterial;  but  if  material,  is  a 
mere  statement  of  a  legal  conclusion — neither  the  alleged  contract  nor 
other  fact  being  stated  from  which  the  court  might  draw  its  conclusion. 
Hopper  V.  Covington,  118  U.  S.,  151;  Pumpelly  v.  Green  Bay  Co.,  13 
Wall.,  166;  Cragin  v.  Lovell,  109  U.S.,  194;  Brenham  v.  Water  Co., 
67  Texas,  542;  42  Fed.  Rep.,  723;  7  So.  Rep.,  11;  15  Atl.  Rep.,  581. 

ON   MOTION  FOR  REHEARING  IN  COURT  OF  APPEALS. 

By  an  affidavit  filed  in  this  court  by  Associate  Justice  Key,  and  made 
a  part  of  the  record  in  this  case,  and  which  is  referred  to  in  the  opinion 
herein,  it  appears  that  he  is  a  resident  citizen  and  tax  payer  of  the  city 
of  Austin,  owning  within  the  limits  of  said  city  real  and  personal  projv 
erty  subject  to  taxation;  and  this  court,  with  the  concurrence  of  Justice 
Key,  holds  that  this  disqualifies  him  to  sit  in  this  cause  under  section  27 
of  the  Act  of  April  13,  1892. 

Against  this  ruling  and  decision  we  maintain: 

First.  That  being  a  resident  citizen  and  tax  payer  of  the  city  of  Aus^ 
tin  does  not  disqualify  Justice  Key. 

Second.  That  if  he  is  disqualified,  for  such  or  other  reason,  and  was 
disqualified  when  the  decision  herein  was  rendered,  then  that  the  judg- 
ment rendered  by  the  two  remaining  members  of  this  court-was  without 
authority  of  law  and  void;  the  disqualification  of  Justice  Key  not  having 
been  certified  to  the  Governor  and  his  place  filled,  as  imperatively  com- 
manded by  the  Constitution.  Citing:  McFaddin  v.  Preston,  54  Texas, 
403;  King  &  Davidson  v.  Sapp,  66  Texas,  519;  Pasch.  Dig.,  art.  1578; 
Rev.  suits.,  art.  1040;  Hart.  Dig.,  art.  878;  Railway  v.  The  State,  75 
Texas,  356;  Railway  v.  Anderson  Count}-,  59  Texas,  654;  Railway  v. 
Smith,  65  Texas,  167;  Red  v.  Johnson,  53  Texas,  284;  Cassiano  v.  Ur- 
suline  Academy,  64  Texas,  673;   Rosenberg  v.  Weekos,  67  Texas,  578; 
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Court  V.  O'Connor,  65  Texas,  334;  Hardesty  v.  Fleming,  57  Texas,  400; 
The  State  v.  Baker,  49  Texas,  763;  Railway  v.  Harrison  County,  54 
Texas,  119;  Nelson  v.  Edwards,  55  Texas,  389;  The  State  v.  Middleton, 
57  Texas,  185;  Cordray  v.  The  State,  55  Texas,  141;  Swan  v.  The  State, 
48  Texas,  121;  Cattle  Co.  v.  Faught,  69  Texas,  402;  Chisholm  v.  Ad- 
ams, 71  Texas,  678;  Daugherty  v.  Thompson,  71  Texas,  192;  Malone  v. 
Kornvumpf,  84  Texas,  454;  Williams  v.  Willis  &  Bro.,  84  Texas,  398; 
Bateman  Bros.  v.  Pool,  84  Texas,  405;  Wynne  v.  Hudson,  66  Texas,  1; 
66  Texas,  295;  57  Texas,  674;  Cockrell  v.  Curtis,  83  Texas,  105;  Cam- 
eron V.  Morris,  83  Texas,  14;  Blum  v.  Light,  81  Texas,  414;  Zwerne- 
mann  v.  Von  Rosenberg,  76  Texas,  522;  76  Texas,  664;  Austin  v.  Gas 
Co.,  69  Texas,  180;  Voorhies  v.  Mayor,  70  Texas,  331;  Fort  Worth  v. 
Davis,  57  Texas,  225;  Dwyer  v.  Hack  worth,  57  Texas,  245;  Perry  v. 
Rockdale,  62  Texas,  451;  Werner  v.  Galveston,  72  Texas,  22;  Norris  v. 
Waco,  57  Texas,  635;  Cave  v.  Houston,  65  Texas,  619;  Cleburne  v.  Rail- 
way, 66  Texas,  457;  Waxahachie  v.  Browne,  67  Texas,  519;  Gould  v. 
Paris,  68  Texas,  51 1;  Terrell  v.  Dessaint,  71  Texas,  770;  Bank  v.  Terrell, 
78  Texas,  450;  Galveston  v.  Loonie,  54  Texas,  517;  Lufkin  v.  Galves- 
ton, 63  Texas,  437;  Labadie  v.  Dean,  47  Texas,  90;  Dean  v.  Lufkin,  54 
Texas,  265;  Wharf  Co.  v.  Galveston,  63  Texas,  14;  City  Co.  v.  Galves- 
ton, 56  Texas,  486;  Galveston  v.  Gorham,  49  Texas,  279;  Gas  Co.  v. 
Galveston,  54  Texas,  287;  Slaven  v.  Wheeler,  58  Texas,  26;  Redmond  v. 
Tarboro,  7  L.  A.  R.,  540. 

Counsel  also  filed  an  argument  supporting  the  jurisdiction  of  the  Su- 
preme Court. 

GAINES,  Associate  Justice.  — This  case  comes  to  us  upon  a  writ  of 
error  to  the  Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial  Dis- 
trict, by  which  it  is  sought  to  review  a  judgment  of  that  court  reversing 
the  judgment  of  the  trial  court,  and  remanding  the  cause  for  a  new  trial. 

Mr.  Justice  Key  held  himself  disqualified  to  sit  in  the  cause,  and  the 
judgment  which  is  here  sought  to  be  reversed  was  rendered  by  the  two 
other  members  of  the  court.  After  that  judgment  was  rendered,  the  ap- 
pellees, who  are  plaintiffs  in  error  in  this  court,  filed  a  motion  for  a  re- 
hearing, u\x)n  the  ground,  among  others,  that  the  two  judges  who  sat  in 
the  case  did  not  constitute  a  legal  court,  and  that  their  action  was  there- 
fore coram  non  judice  and  void.  In  this  motion  for  a  rehearing  it  was 
also  urged,  that  the  court  erred  in  its  ruling  upon  the  merits  of  the  cause. 

The  errors  alleged  in  the  motion  for  a  rehearing  are  made  the  l)asis  of 
the  application  of  the  writ  of  error. 

We  have  first  to  determine  whether  or  not  we  have  jurisdiction  of  the 
cause.  The  judgment  of  the  Court  of  Civil  Appeals  being  one  which  re- 
versed the  judgment  of  the  trial  court  and  remanded  the  cause,  this  court 
has  no  power  to  review  it,  unless  the  case  comes  under  some  one  of  Uie 
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eight  exceptions  specified  in  article  1011a,  whicli  was  made  a  part  of  the 
Revised  Statutes  by  the  act  approved  April  13,  1892,  which  defined  the 
jurisdiction  of  the  Supreme  Court.  Laws  1892,  p.  20.  It  is  not  claimed 
that  the  case,  as  originally  presented  in  the  Court  of  Civil  Appeals,  comes 
under  any  one  of  the  first  seven  exceptions,  or  that  the  disposition  of  it 
in  that  court  *'  practically  settled  the  case.*'  But  it  is  insisted,  that  the 
questions  which  arose  in  the  case  after  it  reached  the  appellate  court,  and 
which  gi'ew  out  of  the  supposed  disqualification  of  one  of  the  judges,  in- 
volved the  construction  of  the  Constitution  of  the  State,  and  that  there- 
fore this  court  had  jurisdiction  to  review  the  entire  case  upon  a  writ  of 
error. 

Tliat  the  question  of  the  legality  of  the  court,  as  constituted  by  two  of 
its  members  only,  involves  the  construction  of  the  Constitution  as  well 
as  the  validity  of  a  statute  of  the  State,  there  can  be  no  doubt.  But 
whether  the  Legislature  intended  to  confer  jurisdiction  upon  this  court 
when  the  constitutional  question  does  not  arise  upon  the  merits  of  the 
case,  but  grows  out  of  some  matter  of  procedure  in  the  Court  of  Civil 
Appeals,  is  not  so  easy  to  determine. 

But  from  the  commencement  of  every  suit  until  its  final  termination 
questions  of  procedure  may  arise  which  may  materially  affect  the  result 
of  the  suit,  but  which  are  in  no  way  involved  in  the  intrinsic  merits  of 
the  case.  When  such  a  question  has  been  erroneously  decided  in  the  trial 
court,  the  decision  may  be  reversed  in  the  Court  of  Civil  Appeals,  and  the 
error  may  demand  a  reversal  of  the  judgment.  If,  however,  that  court 
should  aflSrm  the  judgment,  notwithstanding  such  error,  this  court,  in  a 
case  in  which  that  court's  judgment  is  not  made  final  by  statute,  would 
have  jurisdiction  to  revise  such  error  and  to  render  such  judgment  as 
that  court  ought  to  have  rendered. 

For  example,  the  question  whether  a  charge  is  upon  the  weight  of  the 
evidence  is  not  one  involved  in  the  issues  made  by  the  pleadings  in  the 
case,  but  it  is  one  that  affects  the  legal  right  of  the  parties,  and  if  an- 
swered in  the  affirmative  might  be  a  ground  for  a  reversal  of  the  judg- 
ment in  any  court  to  which  the  case  should  be  appealed. 

So  also,  a  question  of  procedure  ma}'  spring  up  in  a  Court  of  Civil  Ap- 
peals. For  example,  the  point  may  be  there  made,  that  an  alleged  error 
of  the  trial  court  has  not  been  properly  assigned.  Is  it  to  be  doubted 
that  this  court  would  have  the  power,  in  a  proper  case,  to  revise  the  de- 
cision by  the  tribunal  of  such  a  question,  and  to  reverse  its  ruling  if 
found  erroneous  ?  If  not,  can  such  a  question  be  distinguished  from  that 
now  under  consideration  ?  Neither  arises  in  the  trial  court;  and  if  the 
question  of  a  legal  assignment  of  error  be  important,  the  question  of  a  le- 
gally constituted  tribunal  to  pass  upon  the  appeal  must  be  more  so,  be- 
cause it  affects  the  very  life  of  any  judgment  that  the  court  may  render. 
If  the  judgment  had  been  affirmed  by  the  Court  of  Civil  Appeals,  and  the 


Digitized  by  VjOOQIC 


534  Texas  Supreme  Court  Reports.  [-Way, 

question  whether  or  not  a  lawful  quorum  participated  in  the  decision  had 
been  presented  to  this  court  in  a  proper  manner,  we  could  not  have  evaded 
the  resix>nsibility  of  deciding  the  question. 

The  pleadings,  the  evidence,  and  the  proceedings,  as  they  are  all  evolved 
in  the  progress  of  the  cause  from  its  commencement  until  its  determination 
in  the  court  of  last  resort,  become  a  part  of  the  case,  and  questions  aris- 
ing upon  either  may  call  for  determination  upon  the  final  appeal.  It 
follows,  that  the  case  we  have  involves  the  construction  of  the  CJonstitu- 
tion  of  the  State,  and  that  it  comes  literally  within  the  second  exception 
to  the  article  of  the  statute  above  cited. 

Having  determined  that  we  have  jurisdiction,  we  come  next  in  order  to 
the  question  of  Judge  Key's  disqualification.  It  was  made  a  ground  of 
the  motion  for  rehearing  filed  in  the  Court  of  Civil  Appeals,  that  Judge 
Key  was  qualified  and  should  have  participated  in  the  decision  of  the 
cause.  In  passing  upon  that  motion  the  court,  as  constituted  by  the  other 
two  judges,  held  the  contrary,  upon  the  ground  that  he  owned  property 
in  the  city  of  Austin  subject  to  taxation,  and  was  therefore  interested  in 
the  question  of  the  legality  of  the  tax  to  be  determined  by  this  suit 
This  conclusion  involves  the  further  holding,  that  section  27  of  the  act 
to  define  the  jurisdiction  of  the  Courts  of  Civil  Appeals,  approved  April 
13,  1892,  which  prescribed  an  interest  in  the  question  as  an  additional 
ground  of  disqualification  of  a  judge,  was  not  in  conflict  with  section  11 
of  article  5  of  the  Constitution  as  recently  amended,  which  did  not  pre- 
scribe such  interest  as  a  disqualification. 

Judge  Key  was  undoubtedly  interested  in  the  question  at  issue  before 
the  court.  But  whether  section  11  of  the  article  of  the  Constitution  just 
mentioned  was  not  intended  fully  to  define  every  ground  of  disqualifica- 
tion of  a  judge,  and  to  take  from  the  Legislature  all  power  to  prescribe 
additional  grounds,  is  a  grave  question.  It  is  one,  however,  which  we 
do  not  deem  it  necessary  to  determine. 

This  suit  was  brought  by  a  property  holder  and  tax  payer  of  the  city 
of  Austin,  to  enjoin  the  collection  of  certain  taxes  for  the  years  1891  and 
1892,  which  had  been  assessed  for  the  purpose  of  paying  the  interest  and 
sinking  fund  upon  certain  bonds,  which  it  was  claimed  had  been  issued 
b}'  the  city  for  an  illegal  purpose.  But  in  addition  to  the  injunction 
against  the  taxes,  the  plaintiff  also  sought  to  cancel  the  bonds  so  issued, 
and  to  restrain  the  issue  of  other  bonds  for  the  same  purpose. 

The  bonds  already  issued  were  alleged  to  amount  to  the  sum  of  $900,- 
000.  The  sum  of  the  bonds  the  issue  of  which  was  sought  to  be  enjoined 
was  $500,000.  If  the  latter  obligations  should  be  issued,  they  would, 
prima  facie  at  least,  authorize  the  assessment  and  collection  of  a  tax  upon 
all  taxable  values  in  the  city  for  their  payment.  If  their  issue  should  be 
restrained,  no  such  tax  could  be  levied.  It  follows,  therefore,  as  we 
think,  that  every  holder  of  property  in  the  city  which  is  subject  to  tax- 
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4ition,  has  not  only  an  interest  in  the  question  to  be  determined  by  the 
suit,  but  also  a  direct  pecuniary  interest  in  the  result. 

Judge  Key  being  the  owner  of  taxable  property  in  the  city,  was,  in  our 
opinion,  disqualified  to  sit  in  the  case.  He  was  "  interested"  in  the  case, 
and  was  prohibited  from  sitting  by  section  11  of  ai'ticle  5  of  the  Consti- 
tution. Without  expressing  either  our  concurrence  or  our  disapproval 
of  the  ground  upon  which  the  Court  of  Civil  Appeals  placed  their  ruling, 
we  conclude  that  their  decision  of  the  question  was  correct. 

But  it  is  further  insisted  on  behalf  of  plaintiff  in  error,  that  if  Judge 
Key  was  disqualified,  the  two  remaining  judges  did  not  constitute  a  law- 
ful court.  The  contention  of  counsel  is,  that  under  the  provisions  of  the 
amended  section  11  of  article  5  of  the  Constitution,  when  one  member  of 
the  Court  of  Civil  Appeals  is  disqualified  to  sit  in  a  cause  the  fact  should 
be  certified  to  the  Governor,  and  that  he  shall  then  appoint  a  special 
judge  to  aid  in  its  disposition;  and  that  until  this  is  done  the  other  two 
members  of  the  court  have  no  power  to  proceed  with  the  case.  Still  an- 
other reason  for  holding  that  two  judges  of  the  Court  of  Civil  Appeals 
can  not  constitute  a  court  for  the  transaction  of  its  business,  has  suggested 
itself  to  our  minds,  and  though  not  urged  by  counsel,  in  view  of  the  im- 
poi*tance  of  the  matter  we  deem  it  proper  to  dispose  of  it.  It  is  involved 
in  the  main  question  immediately  under  consideration,  and  affects  the 
right  of  any  two  members  of  any  Court  of  Civil  Appeals  in  this  State  to 
hold  a  session  of  the  court  when  the  other  is  absent,  from  any  cause  what- 
ever.    We  shall  disijose  of  the  latter  question  first. 

Section  2  of  amended  article  5  of  the  Constitution  contains  this  pro- 
vision: *'  The  Supreme  Court  shall  consist  of  a  chief  justice  and  two  as- 
sociate justices,  any  two  of  whom  shall  constitute  a  quorum;  and  the 
concurrence  of  two  judges  shall  be  necessary  to  a  decision  of  a  case.'* 

Section  4  reads  in  part  as  follows:  *'The  Court  of  Criminal  Appeals 
shall  consist  of  three  judges,  any  two  of  whom  shall  constitute  a  quorum; 
and  the  concurrence  of  two  judges  shall  be  necessary  to  a  decision  of  said 
court." 

Section  6,  however,  simply  declares,  that  the  Legislature  shall  divide 
the  State  into  districts,  ^^  and  shall  establish  a  Court  of  Civil  Appeals  in 
each  of  said  districts,  which  shall  consist  of  a  chief  justice  and  two  asso- 
ciate justices,"  etc.,  and  does  not  prescribe  the  number  requisite  to  con- 
stitute a  quorum. 

The  provision  as  to  a  quorum  in  the  Supreme  Court  and  in  the  Court 
of  Criminal  Appeals,  and  the  absence  of  a  similar  provision  with  refer- 
ence to  the  Courts  of  Civil  Appeals,  is,  to  say  the  least  of  it,  remarkable. 
The  sections  referred  to  were  parts  of  an  amendment  to  the  Constitution 
which  were  passed  by  the  two  branches  of  the  Legislature  and  submitted 
4o  the  people  as  a  whole.  Under  these  circumstances,  the  failure  to  pro- 
Tide  that  two  members  of  a  Court  of  Civil  Appeals  should  make  a  quo- 
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rum  strongly  tends  to  evince  the  intention  that  every  case  in  that  court 
should  be  decided  by  a  full  bench.  There  are  authorities  which  hold,  as 
to  special  tribunals  at  least,  that  when  a  court  is  created  composed  of  more 
than  one  judge,  and  the  law  creating  it  does  not  prescribe  that  any  num- 
ber less  than  the  whole  may  constitute  a  quorum,  all  must  act  in  makmg 
a  decision.  Whether  this  rule  should  apply  to  superior  courts  may  well 
be  doubted. 

Section  40  of  the  act  defining  the  jurisdiction  of  the  Courts  of  Civil 
Appeals,  approved  April  13, 1892,  does  provide,  that  ''A  majority  of  the 
several  Courts  of  Civil  Appeals  shall  constitute  a  quorum  for  the  transac- 
tion of  business."  Laws  1892,  p.  32.  If  this  provision  was  not  prohib- 
ited by  the  Constitution,  it  settles  the  (|uestion;  and  notwithstanding  the 
considerations  which  indicate  that  it  was  the  purpose  of  section  6  of  arti- 
cle 5  as  amended  to  require  all  the  membei*s  of  each  Court  of  Civil 
Appeals  to  act  together  in  the  transaction  of  its  business,  we  feel  con- 
strained to  hold,  that  it  was  not  intended  to  deprive  the  Legislature  of 
the  power  of  establishing  a  different  rule. 

The  amended  article  5  was  adopted  in  order  to  secure  a  prompt  disposi- 
tion of  causes  which  had  been  and  which  should  be  appealed  fmm  tlie 
trial  courts.  It  had  been  found  wholly  impracticable  to  accomplish  this 
under  the  original  article  o  of  the  Constitution.  To  secure  this  end,  the 
Courts  of  Civil  Appeals  were  established.  It  was  evidently  contemplated 
that  as  many  as  three  might  be  necessary  at  the  time  of  its  adoption,  and 
that  even  the  thi*ee  first  established  might  be  found  inadequate.  The 
gi*eat  number  of  cases  now  pending  in  the  three  courts  already  created, 
and  the  recent  Legislature  providing  for  the  establishment  of  two  in 
addition  to  those  now  existing,  indicate  that  it  required  no  great  powers 
of  prophecy  to  foresee  the  probable  contingency  that  the  new  courts  would 
be  burdened  with  more  labor  than  they  would  be  able  to  perform.  Look- 
ing then  to  the  result  of  a  rule  which  would  require  the  presence  of  all 
the  judges  to  constitute  a  court,  upon  the  dispatch  of  its  business,  we  can 
not  believe  that  such  was  the  intention  of  the  Legislature  who  passed  the 
amendment,  or  of  the  people  who  voted  for  its  adoption. 

It  is  to  be  borne  in  mind  that  no  provision  is  made  for  the  appoint- 
ment of  a  special  judge  when  one  of  the  judges  is  merely  absent.  Hence, 
if  it  should  be  held  that  a  full  bench  is  necessary  to  make  a  quorum,  the 
result  would  be,  that  in  the  event  of  the  absence  of  one  of  the  judges  by 
reason  of  sickness  or  from  any  other  cause,  the  business  of  the  court  would 
remain  in  suspense  until  the  absent  member  should  l)e  present.  Such  a  rule 
would  be  fraught  with  mischief,  and  would  tend  to  obstruct  tlie  accom- 
plishment of  the  very  purpose  for  which  the  Courts  of  Civil  Appeals  were 
created.  In  this  connection,  it  is  to  be  noted  that  the  same  Legislature 
which  passed  the  amendment  passed  the  act  providing  that  two  members 
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of  the  court  should  be  a  quorum.  Their  construction  of  the  constitu- 
tional question,  unless  clearly  ciToneous,  should  be  upheld. 

We  recur  then  to  the  giound  on  which  counsel  for  plaintiffs  in  error 
base  their  argument,  that  the  two  members  of  the  Court  of  Civil  Appeals 
who  rendered  the  judgment  here  sought  to  be  set  aside  were  not  a  law- 
fully constituted  court.  They  maintain,  that  amended  section  11  of  arti- 
cle 5  of  the  Constitution  imperatively  requires,  that  when  one  of  the 
judges  of  any  one  of  the  higher  courts  is  disqualified,  the  fact  shall  be  cer- 
tified, and  the  Governor  shall  appoint  a  special  judge  in  his  stead;  and 
they  further  contend,  that  the  intent  becomes  more  manifest  when  that 
section  is  construed  in  connection  with  the  section  for  which  it  was  sub- 
stituted. The  following  is  a  copy  of  so  much  of  original  section  11  of 
article  5  of  the  Constitution  of  1876,  as  applies  to  the  judges  of  the  Su- 
preme Court  and  of  the  Court  of  Appeals: 

*'  No  judge  shall  sit  in  any  case  wherein  he  may  be  interested,  or  where 
either  of  the  parties  may  be  connected  with  him  by  affinity  or  consan- 
guinity within  such  degree  as  may  be  prescribed  by  law,  or  where  he 
shall  have  been  counsel  in  the  case.  When  the  Supreme  Court,  or  the 
appellate  court,  or  any  two  of  the  members  of  either,  shall  be  thus  dis- 
qualified to  hear  and  determine  any  case  or  cases  in  said  court,  the  same 
shall  be  certified  to  the  Governor  of  the  State,  who  shall  immediately 
commission  the  requisite  number  of  persons  learned  in  the  law  for  the 
trial  and  determination  of  said  cause  or  causes." 

The  section  as  now  amended  reads,  in  part,  as  follows: 

"  No  judge  shall  sit  in  any  case  wherein  he  may  be  interested,  or  when 
either  of  the  parties  may  be  connected  with  him  either  by  affinity  or  con- 
sanguinity within  such  a  degree  as  may  be  prescribed  by  law,  or  when  he 
shall  have  been  counsel  in  the  case.  When  the  Supreme  Court,  a  Court 
of  Criminal  Appeals,  the  Courts  of  Civil  Appeals,  or  any  member  of 
either,  shall  be  thus  disqualified  to  hear  and  determine  any  case  or  cases 
in  said  court,  the  same  shall  be  certified  to  the  Governor  of  the  State,  who 
shall  immediately  commission  the  requisite  number  of  pei*sons  learned  in 
the  law  for  the  trial  and  determination  of  such  cause  or  causes." 

In  brief,  the  former  says,  that  when  any  two  members  of  the  court  are 
disqualified  the  Governor  shall  commission  the  requisite  number  of  lawyers 
to  try  and  determine  the  cause;  the  latter  provides,  that  he  shall  api)oint 
the  requisite  number  if  but  one  member  of  the  court  be  disqualified.  Upon 
first  blush  the  literal  terms  of  the  amendment  would  seem  to  demand,  and 
the  fact  of  the  change  would  indicate,  that  in  any  case  in  which  a  judge 
was  recused  a  special  judge  should  be  appointed.  But  this  construction, 
when  the  section  in  question  is  compared  with  other  provisions  in  the 
amendment,  leads  to  a  manifest  incongruity. 

We  should  bear  in  mind,  that  section  11  applies  in  express  terms  to  the 
Supreme  Court  and  to  the  Court  of  Criminal  Api)eals.     The  amendment^ 
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in  terms  equally  clear,  provides  that  two  members  of  either  of  these  courts 
shall  constitute  a  quorum.  So  that  if  it  should  be  held,  that  tlie  Governor 
should  appoint  a  special  judge  in  every  case  in  which  a  member  of  either 
of  these  two  courts  should  be  disqualified,  the  remaining  two  could  not 
act,  although  they  could  make  a  decision  if  that  member  was  merely  ab- 
sent, or  saw  fit  from  any  cause  not  to  take  part  in  the  decision  of  the  case. 

No  reason  suggests  itself  to  us  for  such  a  distinction.  Why,  if  two 
members  of  the  court  make  a  quorum,  should  a  third  be  appointed  in  a 
<5ase  in  which  the  two  may  concur  in  a  decision  ?  There  can  be  none. 
But  there  is  a  necessity  for  an  appointment  when  the  two  judges  who  are 
qualified  may  disagi*ee. 

This  suggests  the  consideration  which,  as  we  think,  led  to  the  change 
in  the  section  under  consideration.  Under  the  original  section  a  special 
judge  could  be  api>ointed  only  when  two  members  of  a  court  were  dis- 
qualified; and  hence  there  was  no  provision  to  meet  the  case  when  one 
was  disqualified  and  the  other  two  failed  to  concur  as  to  the  decision  of 
the  case.  The  amended  section  obviates  this  difficulty  by  providing  for 
an  api)ointment  when  only  one  is  disqualifiecL 

It  does  not  follow  that  an  appointment  is  to  be  made  in  every  such 
case.  The  requirement  is,  that  the  Governor  <^  shall  commission  the 
requisite  number  «  «  •  for  the  trial  and  determination  of  such 
cause."  If  three  were  required  to  make  a  quorum,  then  one  being  dis- 
qualified, another  would  be  necessary  to  make  the  requisite  number  to 
decide  the  cause.  So  also,  if  one  be  disqualified  and  the  other  two  disa- 
gree, the  appointment  of  a  special  judge  is  requisite  to  enable  the  court 
to  make  a  decision,  although  two  may  constitute  a  quorum.  But  if  two 
be  a  quorum,  and  two  be  qualified  and  able  to  agree,  no  additional  judge 
is  requisite  to  a  decision  of  the  case,  although  the  third  member  of  the 
oourt  be  recused. 

So  construed,  we  see  a  satisfactory  and  sufficient  reason  for  the  change 
made  by  the  amendment.  Construed  as  requiring  the  appointment  of  a 
special  judge  in  every  case  in  which  one  member  of  either  of  the  courts 
is  disqualified,  we  perceive  no  sound  reason  for  the  departure  from  the 
previous  law.  Though  not  strictly  repugnant  to  those  provisions  which 
make  two  members,  either  of  the  Supreme  Court  or  of  the  Court  of  Crim- 
inal Appeals,  a  quorum  to  transact  business,  such  a  construction  does  not 
accord  with  their  spirit. 

We  conclude,  therefore,  that  the  disqualification  of  Judge  Key  did  not 
make  requisite  the  appointment  of  a  special  judge,  and  that  the  court 
composed  of  his  two  associates  constituted  a  lawful  tribunal  for  the  trial 
and  determination  of  the  case. 

Having  acquired  jurisdiction  of  the  case,  by  reason  of  the  constitu- 
tional question  which  involves  the  power  of  two  members  of  the  Court 
of  Civil  Appeals  to  render  a  judgment,  the  f urthei*  question  arises  whether 
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we  should  retain  jurisdiction  for  the  purpose  of  disposing  of  the  case 
upon  its  merits. 

Article  1043  of  the  Revised  Statutes,  as  amended  by  the  Act  approved 
April  13,  1892,  provides,  that  'Mn  each  case  the  Supreme  Court  shall  af- 
firm the  judgment,  reverse  and  render  the  judgment  which  the  Court  of 
Civil  Appeals  ought  to  have  rendered,  or  revei-se  the  judgment  and  re- 
mand the  cause  to  the  lower  court,  if  it  appears  that  the  justice  of  the 
case  demands  another  trial."     Laws  1892,  p.  22. 

Article  1050  also  provides,  that ''  all  mandates  from  the  said  court 
shall  issue  to  the  court  in  which  the  original  judgment  was  entered. ' '  Laws 
1892,  p.  23.  It  is  evident  from  these  provisions  that  it  was  the  intention  of 
the  Legislature,  that  when  a  case  should  be  brought  to  this  court  by  a 
writ  of  error,  all  questions  material  to  the  determination  of  the  case,  which 
should  be  i*aised  upon  the  appeal  and  properly'  presented  to  this  court, 
should  be  decided  by  it,  and  that  it  should  make  such  disposition  of  the 
Appeal  as  the  Court  of  Civil  Appeals  ought  to  have  made.  Thei'e  is  no 
express  provision  in  the  statute  which  authorizes  this  court  te  send  its 
mandate  to  the  intermediate  court  in  any  case  brought  here  by  a  writ  of 
-error;  and  it  could  not  have  been  contemplated  that  we  should  issue  such 
writ  to  the  trial  court,  with  instructions  to  follow  tlie  opinion  of  the  Couii; 
of  Civil  Appeals,  unless  we  should  concur  in  their  opinion  upon  the  mer- 
itorious questions  in  the  case.  The  purpose  of  the  Legislature  in  restrict- 
ing the  right  to  a  writ  of  error  to  this  court  in  cases  which  should  be  re- 
manded by  the  Courts  of  Civil  Appeals,  was  mainly  to  enable  this  court 
to  make  a  prompt  disposition  of  the  business  which  should  be  brought 
before  it.  It  is  not  more  difficult  to  decide  a  case  of  that  class  than  to 
determine  one  in  which  the  judgment  has  been  affirmed;  and  it  is  cer- 
tainly expedient  that  the  court  should  decide  every  question  properly 
raised  in  every  case  which  reaches  it  by  a  writ  of  error.  We  therefore 
conclude,  that  it  is  our  duty  to  consider  the  whole  case,  to  dispose  of 
-every  question  that  has  been  presented  to  us,  and  to  render  a  judgment, 
either  reversing  or  affirming  the  judgment  of  the  trial  court,  as  the  law 
may  demand. 

The  District  Court  sustained  a  demurrer  to  the  petition,  and  the  plaint- 
iff declining  to  amend,  the  judgment  was  made  final  against  him.  From 
this  judgment  he  appealed  to  the  Court  of  Civil  Appeals,  and  assigned 
the  ruling  of  the  court  upon  the  demurrera  as  error.  There  are  sundry 
grounds  set  forth  in  the  petition,  upon  which  it  is  claimed  that  the  bonds 
in  controversy  are  not  authorized  by  the  charter  of  the  city,  and  are  there- 
fore void.  Such  as  are  urged  in  the  brief  of  the  appellant  in  the  Court 
of  Civil  Appeals,  we  shall  dispose  of  in  the  order  in  which  they  are  there 
presented. 

The  allegations  in  the  petition  show,  that  in  order  to  meet  the  current 
ex\>enses  of  the  city  government  and  the  interest  and  the  2  per  cent  for 
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the  sinking  fund  of  the  existing  bonded  indebtedness,  and  in  like  man- 
ner  to  pay  the  interest  and  2  per  cent  upon  the  bonds  in  controvei-sy,  will 
require  a  tax  upon  the  taxable  values  of  the  city  of  more  than  1  per  cent; 
and  it  is  insisted  that  1  per  cent  is  the  limit  of  taxation  authorized  by  the 
city  charter.  If  this  proposition  can  be  maintained,  it  is  decisive  of  the 
case  in  the  plaintiff's  favor. 

In  order  for  a  city  in  this  State  to  create  a  bonded  indebtedness,  the 
power  must  be  conferred  by  statute.  Section  5  of  article  11  of  the  Con- 
stitution empowei-s  the  Legislature  to  confer  authorit^^  upon  a  city  having 
more  than  10,000  inhabitants  to  levy  and  collect  a  tax  not  to  exceed  2^ 
per  cent  of  the  taxable  property  of  the  city;  and  provides  also,  that  **  no 
debt  shall  ever  be  created  by  any  city  unless  at  the  same  time  provision 
be  made  to  assess  and  collect  annually  a  sufficient  sum  to  pay  the  interest 
thereon  and  create  a  sinking  fund  of  at  least  2  per  cent  thereon."  This 
does  not  confer  authority  upon  a  city  to  create  a  bonded  indebtedness.  It 
merely  authorizes  the  Legislature  to  grant  the  power,  and  prescribes  a 
limitation  upon  the  grant.  Its  purpose  was  to  fix  a  limit  upon  the  power 
of  taxation  for  municipal  purposes,  and  to  hedge  it  about  with  salutory 
restrictions. 

At  the  time  the  city  council  passed  the  ordinance  which  provided  for 
the  issue  of  the  bonds  in  controvei-sy,  the  city  was  governed  by  virtue  of  a 
special  charter.  Its  charter  was  amended  by  an  act  approved  April  17, 
1883.     This  amendment  contained  the  following  provisions: 

*'  The  mayor  and  city  council  shall  have  power  within  the  city,  by  or- 
dinance: 

* '  First.  To  levy  and  collect  an  annual  tax,  not  exceeding  1  per  centum, 
upon  all  property  within  the  limits  of  the  city,  made  taxable  by  law  for 
State  and  county  purposes,  the  money  raised  by  said  tax  to  be  used  for 
the  current  expenses  and  for  the  general  improvement  of  the  city. 

'*  Second.  To  raise  money  on  the  credit  of  the  city,  for  a  special  and 
definite  purpose,  by  issuing  bonds  of  the  city,  or  otherwise;  provided, 
the  bonded  debt  of  the  city  shall  not  at  any  time  exceed  $125,000,  and. 
the  interest  due  on  bonds  and  interest  bearing  warrants  issued  by  the  city 
of  Austin,  with  the  interest  accrued  thereon,  shall  be  at  all  times  consid- 
ered a  part  of  the  bonded  debt  of  the  city.  To  extend  the  bonded  debt 
of  the  city  beyond  $125,000  shall  only  be  done  by  a  special  act  of  tlie 
Legislature,  or  by  the  consent  of  two-thirds  of  the  tax  paying  citizens, 
voting  at  an  election  ordered  for  the  purpose,  after  thirty  days  notice  by 
the  maj'or,  by  the  authority  of  and  in  the  method  that  may  be  prescribed 
by  the  city  council.  All  bonds  shall  specify  for  what  purpose  they  were 
issued;  and  when  any  bonds  are  issued  by  the  city,  a  fund  shall  be  pro- 
vided to  pay  the  interest,  and  2  per  cent  per  annum  on  the  principal  as 
a  sinking  fund  to  redeem  the  bonds,  or  pay  them  at  maturity;  and  said 
sinking  fund  shall  not  be  diverted  to  or  drawn  for  any  other  purpose,- 
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and  the  city  treasurer  shall  honor  no  draft  drawn  on  said  sinking  fund, 
except  to  pay  the  interest  or  redeem  the  bonds  for  which  said  fund  was 
provided.  The  sinking  fund  for  the  redemption  of  any  bonds,  and  the 
payment  of  the  interest  thereon,  shall  be  invested,  as  fast  as  the  same  accu- 
mulates, in  interest  bearing  bonds  of  the  United  States,  or  of  the  State  of 
Texas,  or  of  the  city  of  Austin,  as  the  city  council  may  deem  most  ad- 
vantageous; and  such  bonds  and  the  interest  thereon  shall  be  sold  when 
necessary  to  pay  or  redeem  the  bonds  for  which  the  sinking  fund  was  es- 
tablished. 

''  Seventh.  To  construct  water  works,  gas  works,  and  street  railroads, 
within  or  beyond  the  city  limits,  or  both;  to  provide  the  city  with  water 
and  gas,  and  to  erect  hydrants,  fire  plugs,  and  pumps  in  the  streets;  to 
erect  the  necessary  machinery,  lamp  posts,  etc.,  for  lighting  the  city, 
within  or  beyond  the  limits  of  the  city,  for  the  convenience  of  the  inliab- 
itants  of  the  city  and  environs. 

"  Tenth.  To  provide  for  the  lighting  of  the  streets  and  erecting  lamps 
thereon." 

It  is  insisted  that  the  words  ''genei-al  improvement"  were  intended 
to  include  all  improvements  of  every, character,  and  that  therefore  that 
the  tax  of  1  per  cent  was  intended  to  cover  the  expenses  of  the  city  for 
«very  purpose  whatever.  But  we  do  not  concur  in  this  construction. 
The  second  section  clearly  confers  the  power  to  issue  interest  bearing 
bonds,  which  would  require  an  annual  outlay  to  pay  interest  and  install- 
ments applicable  to  a  sinking  fund.  That  the  money  to  be  raised  by  the. 
1  per  cent  tax  was  not  to  be  appropriated  to  such  a  purpose  is  made  clear 
by  the  distinct  statement  of  the  definite  objects  to  which  it  should  be  ap- 
plied. It  is  to  be  used  "for  the  current  expense  and  general  improve- 
ment of  the  city."  The  meaning  is,  that  the  money  is  to  be  directly  ap- 
plied to  these  purposes;  and  it  does  not  mean  that  it  is  to  be  appropriated 
to  the  payment  of  the  interest  and  sinking  fund  of  a  bonded  indebt- 
edness, although  such  indebtedness  may  have  been  created  for  the  im- 
l)rovement  of  the  city. 

In  our  opinion,  the  words  "general  improvement"  mean  ordinary  im- 
provement— that  is,  the  improvement  which  ordinarily  recui*s,  and  which 
may  be  paid  for  out  of  the  revenue  which  was  authorized  to  be  raised  for 
general  purposes.  This  is  made  more  manifest  by  the  second  provision. 
It  authorizes  the  city  to  raise  money  by  the  issue  of  bonds  "  for  a  special 
and  definite  purpose."  The  words  quoted  are  clearly  used  in  contra- 
distinction to  the  words  *'  current  expense  and  general  improvement"  in 
the  first  provision.  The  meaning  is,  that  for  any  special  object  for  which 
the  city  is  authorized  to  expend  money,  such  as  the  supplying  of  inhab- 
itants with  water  or  lighting  its  streets,  money  may  be  raised  by  the  sale 
of  bonds. 

Now,  it  may  be  conceded  that  the  power  of  levying  a  tax  must  be 
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given  either  expressly  or  by  necessary  implication,  and  that  every  reason- 
able doubt  as  to  the  gi*ant  should  be  resolved  in  favor  of  the  tax  payer. 
But  we  have  seen  that  the  only  tax  which  was  expressly  authorized  was 
by  express  direction  to  be  applied  to  other  purposes.  We  have  also  seen, 
that  the  Constitution  requires,  that  whenever  a  bonded  indebtedness  is 
created  by  a  city,  provision  must  be  made  by  taxation  for  the  payment  of 
the  annual  interest  and  an  annual  installment  of  a  sinking  fund.  There- 
fore the  power  to  issue  bonds  given  by  tlie  city's  charter  implies  the 
power  to  levy  a  tax  to  discharge  the  debt,  it  has  been  so  held  by  tlie 
Supreme  Court  of  the  United  States.  Ralls  County  Court  v.  United 
States,  105  U.  S.,  733;  United  States  v.  New  Orleans,  98  U.  S.,  381. 

The  Legislature  not  having  placed  a  limit  on  the  tax,  that  iQxed  by  the 
Constitution  is  to  be  applied.  The  Constitution  forbids  the  Legislature 
from  granting  the  power  to  levy  a  tax  of  more  than  2^  per  cent,  but  does 
not  require  that  the  limit  shall  be  named.  As  to  the  limit  of  the  taxa- 
tion, the  Constitution  executes  itself;  with  or  without  legislation.  We 
think,  therefore,  that  the  second  provision  in  the  section  quoted  from  the 
city's  charter  is  to  be  construed  as  if  it  had  expressly  authorized  a  tax  to 
pay  the  interest  and  sinking  fund  of  the  bonds,  without  naming  the  \)er 
centum  to  be  levied,  and  that  it  conferred  power  upon  the  city  to  levy 
for  the  purposes  indicated  any  tax  within  the  limits  IQxed  by  the  Consti- 
tution. 

But  it  is  also  urged,  that  the  city  was  not  authorized  to  issue  negotiable 
bonds,  and  that  for  the  reason  that  the  l)onds  in  controversy  are  negotia- 
ble in  form,  they  are  therefore  without  authority  and  void.  Does  the 
charter  of  the  city  confer  authority  upon  the  council  to  issue  negotiable 
securities  ?     It  clearly  has  the  power  to  raise  money  by  issuing  bonds. 

In  Amy  v.  The  Mayor,  etc.,  24  Howard,  364,  the  Legislature  of  Penn- 
sylvania had  authorized  Alleghaney  City  to  subscribe  to  the  stock  of  a 
certain  railway  company,  and  to  issue  "certificates  of  loan"  therefor. 
The  city  subscribed  to  the  stock,  and  issued  in  payment  what  is  now  known 
as  negotiable  bonds.  The  court  held  that  the  bonds  were  valid,  and 
were  not  subject  to  be  attacked  for  irregularity  in  the  hands  of  a  bona 
fide  transferree.  Speaking  of  the  certificates  of  loan,  the  court  say :  '*  Such 
certificates  are  well  and  distinctly  known  and  recognized  in  the  usages 
and  business  of  lending  and  borrowing  money,  in  the  transactions  of  com- 
merce also,  and  for  raising  money  upon  the  contract  in  them,  for  indus- 
trial enterprises  and  internal  improvements.  They  were  formerly  more 
generally  known  than  otherwise  as  '  certificates  of  loan,*  with  certificates 
of  interest  attached,  payable  to  bearer  at  particular  times  within  the  year, 
at  some  particular  place,  being  a  part  of  the  contract,  from  which  they 
must  be  cut  off  to  be  presented  for  payment.  But  now  in  their  use  they 
are  called  bonds  with  coupons  for  interest — a  coupon  bond;  coupons  being' 
interest  payable,  separable  from  the  certificate  of  loan,  for  the  purpose  of 


Digitized  by  VjOOQIC 


1893.]  City  of  Austin  v.  Nalle.  543 

receiving  it.  But  neitiier  the  instrument  nor  the  couiK)n  has  any  of  the 
legal  characteristics  of  a  bond,  either  with  or  without  a  penalty,  though 
both  are  written  acknowledgments  for  the  payment  of  debt."  There, 
although  the  authority  given  was  merely  to  issue  *' certificates  of  loan," 
the  court  assumed  to  know  that  negotiable  certificates,  such  as  are  now 
known  as  negotiable  bonds,  were  meant,  and  held  them  binding  obliga- 
tions. 

In  Hackett  v.  Ottawa,  99  United  States,  86,  the  power  delegated  to  the 
council  of  the  city  was,  "  to  borrow  money  on  the  credit  of  the  city,  and 
to  issue  bonds  therefor,  and  to  pledge  the  revenues  of  the  city  for  the 
payment  thereof."  Bonds  of  the  city,  negotiable  in  form,  were  issued 
really  to  aid  in  the  development  of  manufacturing  enterprises,  but  they 
appeared  upon  their  face  to  have  been  issued  for  lawful  municipal  pur- 
poses. The  court,  all  the  judges  concurring,  held,  that  an  innocent  holder 
was  entitled  to  recover  upon  the  bonds. 

In  Ottawa  v.  The  Bank,  105  United  States,  342,  other  bonds  of  the 
same  issue  came  in  question,  and  the  ruling  in  the  previous  case  was  ad- 
hered to  without  dissent. 

In  Ottawa  v.  Carey,  108  United  States,  110,  there  was  an  attempt  to 
recover  upon  still  other  bonds  of  the  same  series.  It  was  held  unani- 
mously that  the  plaintiff  was  a  mala  fide  holder,  and  could  not  recover. 

The  opinion  in  neither  case  discusses  the  question  whether  the  power 
*'  to  issue  bonds"  authorized  an  issue  of  negotiable  bonds.  But  the  de- 
cision in  two  former  cases  necessarily  rests  upon  the  aflflrmative  of  the 
proposition — namely,  that  the  word  "bonds"  means  negotiable  securi- 
ties. 

In  Hackett  v.  Ottawa,  the  power  of  the  council  to  make  the  bonds  ne- 
gotiable is  expressly  recognized;  while  in  Ottawa  v.  The  Bank,  the  court 
say,  that  they  had  decided  in  Hackett's  case  that  "  the  city  council  had 
power,  the  votei'S  consenting,  to  issue  negotiable  securities  for  certain 
municipal  purposes." 

A  municipal  bond,  in  its  ordinary  commercial  sense,  means  a  nego- 
tiable bond.  Hence,  if  the  Legislature  intended  to  authorize  the  city 
council  of  Austin  to  issue  mere  evidences  of  debt,  why  did  they  use  the 
word  "  bonds?"  The  word  implies  something  more  than  mere  promises 
to  pay;  that  is  to  say,  it  implies  bonds  having  the  commercial  quality  of 
negotiabilit}'. 

Money  may  be  borrowed  by  a  city  upon  a  nonnegotiable  instrument, 
but  in  order  to  obtain  advantageous  terms,  and  to  enter  the  markets  of 
the  world  in  fair  competition  for  the  use  of  money,  it  must  issue  com- 
mercial paper. 

The  power  to  issue  bonds  was  granted  to  the  city  of  Austin  for  the 
purpose  of  enabling  it  to  raise  money,  and  it  is  not  to  be  presumed  that 
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it  was  intended  to  restrict  the  power  to  the  issuing  of  obligations  that 
would  not  be  effective  for  the  purpose  and  advantageous  to  the  city. 

In  Brenham  v.  The  Bank,  144  United  States,  173,  the  Supreme  Court 
of  the  United  Stites  has  recently  held,  that  the  mere  power  to  borrow 
money  does  not  authorize  a  municipal  corporation  to  issue  negotiable 
bonds  in  payment  therefor.  In  that  case  the  court  say:  "  The  confining 
of  the  power  in  the  present  case  to  a  borrowing  of  money  for  general  pur- 
poses on  the  credit  of  the  city,  limits  it  to  the  power  to  borrow  money 
for  ordinary  governmental  purposes,  such  as  are  generally  carried  on 
with  revenues  derived  from  taxation;  and  the  presumption  is,  that  the 
grant  of  the  power  was  intended  to  confer  the  right  to  borrow  in  antici- 
pation of  the  receipts  of  revenue  taxes,  and  not  to  plunge  the  municipal 
corporation  into  a  debt  on  which  interest  must  be  paid  at  10  per  centum 
\}ev  annum  semi-annually  for  at  least  tun  years."  But  the  correctness  of 
the  conclusion  in  that  case  we  need  neither  afBrm  nor  deny. 

The  case  is  distinguishable  from  this  in  two  important  particulars.  Here 
the  power  to  issue  bonds  is  expressly  conferred,  and,  as  we  have  seen,  the 
bonds  could  not  be  made  a  charge  upon  the  revenues  collected  for  general 
purposes.  It  was  clearly  contemplated  that  a  special  tax  should  be  levied 
for  their  payment.  In  the  opinion  in  the  case  cited,  the  court  also  use 
this  language:  '* Although  the  authority  for  such  bodies  to  issue  nego- 
tiable paper  might  be  implied  in  some  cases,  from  other  and  express  pow- 
ers granted,  these  implications  should  not  be  extended  beyond  the  fair 
inferences  to  be  gathered  from  the  circumstances  of  each  case.*'  From 
the  powers  granted  to  the  city  of  Austin  and  the  circumstances  of  the 
cjise,  we  think  it  fairly  inferable  that  the  Legislature  intended  to  give  it 
authority  to  issue  negotiable  bonds;  and  we  are  of  opinion  that  it  should 
be  so  held. 

As  averred  in  the  petition,  by  virtue  of  an  ordinance  of  the  city  coun- 
cil, the  question  of  issuing  bonds  to  the  amount  of  $1,400,000  was  sub- 
mitted to  the  tax  payei-s  of  the  city  at  an  election,  and  the  proposition 
was  carried  by  the  requisite  two-thirds  vote.  It  is  alleged,  however, 
that  between  the  date  of  the  ordinance  ordering  the  election  and  the  elec- 
tion itself,  the  city  council  passed  another  ordinance  creating  a  board  of 
public  works,  in  which  it  was  provided  that  the  bonds  which  were  pro- 
posed to  be  issued  should  not  be  sold  at  less  than  par. 

It  is  also  averred,  in  effect,  that  after  the  election  this  provision  was 
repealed,  and  that  the  bonds  were  placed  upon  the  market  at  95  cents  on 
the  dollar,  and  that  such  of  the  bonds  as  were  actually  sold,  if  any,  were 
sold  at  that  price. 

It  is  also  alleged,  in  substance,  that  the  vote  in  favor  of  the  bonds  was 
induced  mainly  by  representations  made  to  the  voters  that  none  of  the 
bonds  should  be  sold  below  par. 

It  is  now  insisted,  that  by  reason  of  these  facts  it  was  illegal  to  repeal 
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the  provision  and  to  sell  the  bonds  at  less  than  their  face  value.  The 
proposition  submitted  at  the  election  contained  no  condition  limiting  the 
price  at  which  the  bonds  should  be  disposed  of;  and  the  citizens  who  voted 
at  the  election  must  be  held  to  have  known  that  the  ordinance  which  had 
been  passed  limiting  the  price  was  subject  to  repeal  by  the  council  which 
passed  it,  or  by  any  future  council. 

Conceding,  for  the  sake  of  the  argument,  that  we  could  inquire  into  an 
election  held  strictly  according  to  the  terms  of  law,  we  are  of  opinion  that 
we  could  not  set  it  aside  by  reason  of  any  fraudulent  representations  that 
may  have  been  made  to  the  electors  in  order  to  procure  their  votes.  Hav- 
ing a  plain  proposition  submitted  to  them,  the  voters  must  be  presumed  to 
know  its  meaning  and  effect,  and  to  act  at  their  peril;  and  in  the  absence 
of  bribery  or  other  like  corrupt  influence,  in  a  proceeding  affecting  the 
validity  of  the  election,  no  inquiry  as  to  their  motives  can  be  permitted. 
The  proposition  submitted  at  the  election  did  not  limit  the  rate  of  inter- 
est the  bonds  were  to  bear.  The  question  of  discount  in  such  a  case,  in 
its  final  analysis,  is  a  mere  matter  of  interest,  and  ought  in  no  respect  to 
affect  the  validity  of  the  bonds,  provided  the  discount  and  the  interest  ex- 
pressed do  not  make  the  rate  usurious.  In  this  case,  the  bonds  bore 
interest  at  the  low  rate  of  only  5  per  cent  per  annum,  and  the  discount 
was  only  5  per  cent  of  their  face  value.  Therefore  the  bonds  were  not  in- 
valid on  that  account. 

We  come  now  to  what  we  conceive  to  be  the  gravamen  of  the  com- 
plaint in  this  case.  It  is  contained  in  the  eleventh  and  twelfth  paragraphs 
of  the  petition.     They  are  as  follows: 

"11.  And  your  petitioner  further  shows,  that  the  aforesaid  bonds, 
while  apparently  for  a  lawful  purpose  upon  the  face  thereof,  and  upon 
the  face  of  the  proceedings  of  record  which  relate  to  them,  were  and  are 
in  truth  and  in  fact,  as  petitioner  is  informed  and  believes,  and  therefore 
charges,  unlawful,  among  other  things  in  this:  that  the  said  bonds  pro- 
vided for,  issued,  and  proposed  to  be  issued  were  so  provided  for,  issued, 
and  proposed  to  be  issued  under  the  mere  semblance  and  fraudulent  pre- 
tense of  lawful  power  for  the  ostensible  purpose  as  therein  set  forth,  but 
in  reality  in  pursuance  of  a  fraudulent  scheme,  participated  in  by  all  the 
defendants,  in  reckless  defiance  of  law  and  their  duties  in  that  behalf,  of 
embarking  said  city  in  the  visionary  and  chimerical  enterprise  or  venture, 
wholly  outside  of  and  beyond  any  power  or  authority  conferred  upon  it 
by  the  aforesaid  acts  which  constitute  its  charter,  of  damming  the  Col- 
orado River,  to  obtain  water  power  tik^l  or  lease  for  speculative  or  com- 
mercial purposes,  and  in  connection  therewith  for  tlie  construction  and 
operation  of  a  steam  railroad,  another  act  for  the  doing  of  which  the  said 
city  is  utterly  without  power  or  authority  under  its  aforesaid  charter; 
that  the  main  and  real  purpose  of  the  issue  and  proposed  issue  of  said 
Vol.  LXXXV.  Sup.— 35 
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bonds,  and  of  the  passage  of  the  aforesaid  ordinances,  was  to  obtain  water 
power  to  operate  manufactories  and  machineries,  the  power  to  be  leased 
or  sold  as  commerce  for  gain;  that  the  providing  of  water  works  for  said 
city,  as  contemplated  by  the  charter  thereof,  and  of  lighting  the  said  city, 
was  a  mere  incidental  result  of  the  said  unlawful  scheme;  and  if  it  was  law- 
ful to  exercise  the  latter  power,  by  the  means  and  in  the  manner  attempted, 
yet  in  the  exercise  thereof  the  lawful  and  the  unlawful  are  so  intermixed 
and  interwoven  that  the  one  is  inseparable  from  the  other,  and  the  whole 
vitiated  and  rendered  invalid. 

*'  12.   And  your  ixjtitioner  further  represents,  that  in  the  latter  part  of 
the  year  1889  certain  persons  conceived  the  idea  of  making  the  said  city 
of  Austin  a  great  and  populous  commercial  and  manufacturing  center,  by 
means  of  the  construction  of  a  dam  across  the  Colorado  River,  above  the 
city,  of  such  proportions  as  would  result  in  the  production  of  vast  water 
power  as  a  motive  power  to  be  applied  to  manufacturing  enterprises;  that 
private   capitalists  refused  to  invest  in   the  enterprise  or  embark  their 
means  in  so  reckless  a  venture;  that  the  scheme  was  then  concocted  by 
the  said  defendants  for  the  city  of  Austin,  in  her  municii)al  corporate  ca- 
pacity, to  undertake  the  enterprise;   that  one  J.  P.  Frizell,  a  scientific 
hydraulic  civil  engineer,  made  the  surveys  and  soundings,  and  reported 
to  said  ma^'or  and  city  council  that  the  cost  of  the  undertaking  would 
approximate  $1,358,550,  and  that  a  motive  power  would  be  secured  by 
the  dam  equivalent  to   14,000  horse-power,  of  which  2000  horse-power 
would  be  sufficient  to  operate  a  s^'stem  of  water  works  and  electric  lights, 
and  suggesting  that  the  said  city  would  have  a  surplus  or  excess  of  12,- 
000  horse-power  to  be  operated,  rented,  and  leased  by  the  said  cit}'  for 
manufacturing  purposes  for  profit,  of  the  estimated  commercial  annual 
value  of  $200,000  to  the  city;  that  all  proceedings  subsequently  had,  as 
herein  shown,  were  to  carry  out  the  scheme  suggested  by  said  report, 
which  was  taken  by  said  council  as  a  basis  of  subsequent  action  by  the 
said  city  council,  which  report  is  made  a  part  hereof;  tliat  the  said  city, 
not  having  authority  to  engage  in  the  private  business  of  damming  the 
Colorado  River,  to  secure  vast  water  power  to  be  operated,  rented,  or 
leased  for  profit,  for  manufacturing  purposes,  and  to  induce  population 
and  capital  to  come  to  the  said  city,  the  said  mayor  and  city  council, 
aided  and  assisted  by  the  other  defendants,  under  color  of  the  authority 
vested  in  said  city  by  its  charter,  attempted  by  the  sevei-al  proceedings 
hereinbefore  shown  to  have  the  said  city  undertake  the  said  unlawful  enter- 
prise, under  the  false  and  fraudulent  pretense  of  merely  constructing  and 
operating  water  and  light  systems,  as  authorized  by  the  aforesaid  char- 
ter/' 

The  engineer's  report,  which  is  made  a  part  of  the  petition,  is  omitted 
on  account  of  its  length.  We  presume  that  the  purpose  of  inserting  the 
engineer's  report  was  not  to  plead  the  evidence,  but  because  it  was  to 
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show  definitely  and  precisely  in  what  the  alleged  fraud  consists.  The 
eleventh  and  twelfth  paragraphs  of  the  petition  were  excepted  to  specially 
for  indefiniteness;  and  we  are  of  opinion,  that  unless  the  report  is  to  be 
considered  as  a  part  of  the  petition,  and  as  setting  out  in  detail  the  char- 
acter of  the  work  that  was  to  be  i>erformed,  the  exception  was  well  taken. 

It  is  not  good  pleading  to  allege  that  an  act  has  been  fraudulently 
done,  or  is  about  to  be  fraudulently  done,  but  the  particular  means  by 
which  the  fraud  is  to  be  accomplished  must  be  alleged.  This  rule  applies 
with  peculiar  force  when  the  court  is  asked  to  interfere  with  the  exer- 
cise of  the  legislative  discretion  devolved  upon  a  municipal  council,  and 
to  enjoin  their  action  upon  the  ground  that  they  are  about  to  do  an  act 
in  excess  of  their  authority.  So  in  this  case,  it  is  not  sufficient,  as  against 
a  si>ecial  exception,  to  aver  in  a  general  way  that  the  city,  under  the  pre- 
tense  of  establishing  water  works,  proposes  to  dam  a  river  to  create  water 
power,  and  thereby  to  encourage  the  establishment  of  manufacturing  en- 
terprises. The  iKJtition  should  allege  specifically  what  is  proi>osed  to  be 
done,  so  that  the  court  may  draw  the  legal  conclusion  from  the  facts 
stated;  or  it  should  appear  that  the  specific  facts  were  not  within  the 
knowledge  of  the  plaintiff. 

The  averments  in  the  twelfth  paragraph,  that  all  the  proceedings  sub- 
sequent to  the  report  of  the  engineer  '*  were  to  carry  out  the  scheme  sug- 
gested by  said  report,  which  was  taken  by  said  council  as  a  basis  of 
subsequent  action  by  said  city,  which  reix)rt  is  made  a  part  hereof,*'  is 
sufficient  to  show,  we  think,  that  the  object  of  the  pleader  was  to  allege, 
that  the  work  recommended  by  the  engineer  was  the  work  which  the 
council  was  about  to  perform. 

Proceeding,  then,  upon  this  assumption,  and  disregarding  vague  and 
indefinite  allegations,  the  question  arises,  whether  the  undertaking  of  the 
city  council  to  carry  out  the  recommendations  of  the  engineer,  as  shown 
in  his  report,  shows  such  a  clear  abuse  of  the  powers  conferred  upon  the 
council  as  will  justify  the  court  in  restraining  their  action. 

We  shall  not  undertake  to  give  even  a  synopsis  of  the  very  elaborate 
report  made  by  the  engineer  to  the  city  council.  It  shows,  we  think, 
that  the  engineer  understood  that  it  was  at  least  the  main  purpose  of  the 
city  to  construct  a  dam  to  supply  itself  with  water  and  with  electric 
lights.  The  estimates,  with  one  exception,  to  be  hereafter  noted,  are 
made  upon  that  basis.  The  total  estimated  cost  of  the  entire  work  is 
$1,358,550.  The  estimated  cost  of  the  dam  alone  is  *46 1,325.  The  re- 
mainder, $897,225,  is  allowed  as  the  probable  expense  of  the  necessary 
machinery  and  constructions  to  put  in  operation  tiie  system  for  supply- 
ing the  city  with  water  and  lights.  These  latter  works  the  city  is  author- 
ized by  its  charter  to  construct.  It  also  has  the  power  to  construct  a  dam 
of  sufficient  capacity  to  supply  the  power  necessary  to  operate  the  system. 
It  is,  however,  to  be  inferred  from  the  rei)ort,  that  a  lower  and  less  ex- 
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pensive  dam  than  that  which  the  city  proiX)sed  to  build  would  be  capable 
of  furnishing  the  necessary  power  for  the  purpose  indicated,  at  least  so 
far  as  the  present  wants  of  the  city  are  concerned.  What  the  difiference 
between  the  cost  of  the  proposed  dam  and  one  which,  in  the  opinion  of 
the  engineer,  would  have  been  sufficient,  under  existing  circumstances, 
to  operate  the  works  for  supplying  water  and  lights,  does  not  appear. 

If,  however,  the  facts  alleged  in  the  petition  had  shown  definifely  what 
the  probable  difference  is,  could  the  court  restrain  the  action  of  tlie  coun- 
cil, without  interfering  with  a  lawful  discretion  confided  to  them  by  the 
Legislature  ? 

When  a  municipal  body  undertakes  the  construction  of  a  public  build* 
ing,  they  must  consider  the  present  and  prospective  wants  of  the  munici- 
pality, and  determine  its  dimensions  and  capacity.  Has  a  court  the  right 
to  interpose,  to  determine  these  questions  for  them,  and  restrain  their 
action,  when  in  its  judgment  the  capacity  is  greater  than  the  necessities 
of  the  immediate  situation  may  demand  ?  Could  the  building  of  a  court 
house  be  enjoined  merely  because  the  proposed  structure  was  intended  to 
contain  more  rooms  than  would  be  required  to  accommodate  the  courts 
and  to  provide  the  necessary  offices  for  tlie  county  ?  Can  the  purchase  of 
a  farm  for  the  maintenance  of  the  paupei*s  of  a  county  be  resti*ained  merely 
by  showing  that  it  embraced  more  acres  than  could  be  cultivated  by  the 
labor  at  the  county's  disposal,  although  it  should  be  made  to  appear  that 
it  was  contemplated  that  the  excess  might  be  leased  for  the  purpose  of 
bringing  in  a  revenue  to  the  county  ?  These  questions  must,  as  a  general 
rule,  be  answered  in  the  negative.  There  may  be  exceptional  cases,  but 
onl}^  when  there  is  an  undoubted  excess  of  authority  and  the  abuse  of  the 
discretion  is  palpable. 

We  are  of  opinion,  that  the  petition  before  us  does  not  make  such  a 
case.  In  the  first  place,  the  engineer's  estimate  is  based  largely  upon  data 
of  an  uncertain  character.  "The  extent  of  the  containing  reservoir  to  be 
created  by  the  dam,  and  the  probable  flow  of  the  river,  are  principal  ele- 
ments in  the  calculation,  and  are  in  their  nature  practically  undeterminate. 
The  latter  especially  depends  upon  the  rainfall  in  a  region  noted  for  Uie  ir- 
regularity of  its  seasons.  Under  such  circumstances,  would  prudent  man- 
agement dictate  that  the  engineer's  estimate  should  be  closely  followed, 
and  a  dam  constructed  which,  in  his  opinion,  is  barely  sufficient  to  meet 
the  existing  wants  of  the  city;  or  would  it  demand  that  the  construction 
should  be  of  sufficient  height  to  furnish  the  necessary  ix)wer  under  all  cir- 
cumstances, and  to  meet  any  probable  contingency  .^  Would  it  be  wise 
economy  to  risk  a  failure  of  a  water  supply,  and  the  consequent  damage 
to  the  property  of  the  cit}'^  and  to  the  health  of  the  inhabitants,  or  to  so 
construct  the  work,  at  an  increased  expense,  as  to  provide  against  future 
conditions  dependent  upon  facts  of  an  underminate  character  ? 
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Again,  a  dam  of  the  character  indicated  in  the  report  is  not  a  work  for 
a  few  years,  but  it  is  one  which  may  be  expected  to  stand  as  long  as  the 
city  itself.  The  city,  the  capital  of  the  State,  will  hardly  remain  station- 
ary, at  a  time  when  all  other  cities  in  the  country  are  growing  with  great 
rapidity.  "Was  it,  under  the  circumstances,  an  exercise  of  a  provident 
discretion,  to  disregard  the  future  and  provide  only  for  existing  necessi- 
ties ?  or  was  it  an  act  of  prudence  to  look  to  the  future,  and  to  make  pro- 
vision for  prospective  wants  ? 

These  are  not  questions  for  the  courts  to  answer.  They  were  all  to  be 
considered  and  determined  by  the  city  council  in  passing  upon  the  propo- 
sition to  construct  the  dam.  If  they  have  determined  that  a  dam  of  the 
dimensions  specified  in  the  engineer's  reix)rt  is  requisite  in  order  to  se- 
cure the  power  necessary  to  provide  water  in  any  probable  contingency 
resulting  from  drouth,  or  to  meet  in  future  the  wants  of  an  increased 
population,  can  it  be  said  that  they  have  clearly  exceeded  their  authority, 
even  though  they  may  have  contemplated  that,  for  a  time  at  least,  there 
may  be  an  excess  of  water  power,  which  may  be  available  for  other  pur- 
poses, and  may  bring  a  revenue  to  the  city  ? 

If  the  general  charge,  which  is  preferred  in  the  eleventh  and  twelfth 
paragraphs  of  the  petition,  that  the  supply  of  water  and  lights  was  a  mere 
guise  and  pretense  for  constructing  the  dam,  and  that  its  main  purpose 
was  to  promote  manufacturing  enterprises,  and  the  providing  of  water 
and  lights  a  mere  incident,  had  been  borne  out  by  the  detail  of  the  work 
as  developed  in  the  engineer's  report,  we  would  have  a  very  diflferent 
case.  But  the  works  which  are  Uiere  recommended,  and  which  the  peti- 
tion alleges  are  about  to  be  constructed,  show  that  the  principal  object 
was  to  supply  the  city  with  water  and  lights;  the  use  of  any  excess  of 
power  which  might  be  developed  was  merely  a  probable  and  contingent 
i-esult.  Under  such  circumstances,  it  would  seem  that  the  proposed  con- 
structions must  speak  for  themselves,'  and  that  any  inquiry  from  other 
sources  as  to  the  hidden  motives  of  the  city  council  is  not  to  be  permit- 
ted. We  think  the  demurrers  to  the  paragraphs  of  the  petition  under 
consideration  were  proi>erly  sustained. 

It  is  furtlier  alleged,  that  at  the  time  of  the  passage  of  the  ordinances 
for  the  election  and  the  issue  of  bonds,  the  city  had  a  contract  with  a  cer- 
tain company,  by  which  it  was  provided  with  an  adequate  supply  of  light 
and  water,  and  that  that  company  was  still  able  and  willing  to  carry  out 
its  conti'act,  and  to  supply  all  the  light  and  water  which  the  necessities  of 
the  city  required;  and  it  is  insisted,  tliat  by  such  contract  the  city  had 
exhausted  its  power  to  procure  water  and  light  from  any  other  source.  It 
seems  to  us,  the  statement  of  the  proposition  carries  with  it  its  own  refu- 
tation. In  this  State,  no  city  can  grant  an  exclusive  right  to  furaish 
either  water  or  lights.     Brenham  v.  Water  Co.,  67  Texas,  544.     The  ar- 
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giiment  comes  down  to  this,  that  whenever  a  city  has  made  a  contract 
with  a  company  able  and  willing  to  supply  it  with  the  necessary  water 
and  lights — terminable  it  may  be  at  the  city's  option,  and  burdensome  in 
its  terms — its  power  is  exhausted,  and  any  attempt  to  procure  water  and 
light  by  other  means  is  ultra  vires  and  void.  Such  an  argument  can  not 
be  maintained. 

There  are  other  gi'ounds  set  forth  in  the  petition  for  holding  the  bonds 
invalid;  but  they  are  not  insisted  upon  in  the  brief  of  counsel  for  appel- 
lant. We  regard  the  questions  presented  as  being  raised  by  the  assign- 
ment of  error,  and  have  therefore  considered  them,  and  are  of  opinion 
that  as  to  these  grounds  also  the  demurrers  were  properly  sustained. 
Not  having  been  urged  in  the  brief,  we  deem  it  unnecessary  to  discuss 
them. 

For  the  reasons  given,  we  are  of  opinion  that  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed  and  that  of  the  District  Court 
of  Travis  County  should  be  affirmed;  and  it  is  so  ordered. 

Judgment  below  affirmed. 

Delivered  May  25,  1893. 

ON    REHEARING. 

GAINES,  Associate  Justice. — All  the  points  presented  by  the  motion 
for  a  rehearing  in  this  case,  save  one,  were  very  carefully  considered  and 
were  disposed  of  in  the  former  opinion.  We  do  not  see  that  the  questions 
there  determined  demand  any  further  discussion. 

It  is  now,  however,  urged,  for  the  first  time,  that  the  judge  who  heard 
and  determined  the  cause  in  the  trial  court  was  disqualified  to  sit  in  the 
case,  and  that,  therefore,  neither  that  court,  the  Court  of  Civil  Appeals, 
nor  this  court  acquired  jurisdiction  of  the  cause.  The  question  was  not 
raised  in  the  trial  court,  but  is  presented  for  the  first  time  in  this  court, 
and  the  fact  of  disqualification  is  attempted  to  be  shown  by  an  affidavit. 

This  court  has  "power,  upon  affidavit  or  otherwise,  as  by  the  court 
may  be  determined,  to  ascertain  such  mattei*s  of  fact  as  may  be  necessar}' 
to  the  proper  exercise  of  its  jurisdiction."  Const.,  art.  5,  sec.  3.  Bnt 
we  do  not  understand  that  this  provision  of  the  Constitution  applies  to 
questions  which  were  put  in  issue  or  which  could  have  been  put  in  issue 
in  the  trial  court,  but  only  to  such  as  may  arise  after  a  final  disposition 
of  the  case  in  the  court  from  which  the  appeal  is  taken.  It  has  been  prac- 
tically so  decided.  Chrisman  v.  Graham,  51  Texas,  454,  and  cases  cited. 
Every  court  must  in  the  first  instance  determine  its  own  jurisdiction;  and 
when  a  question  affecting  its  jurisdiction  has  arisen  in  a  Court  of  Appeals 
after  the  final  decision  of  the  matters  in  controversy  in  the  court  a  quo, 
the  appellate  court  must  of  necessity  hear  evidence  dehors  the  record  in 
order  to  determine  it. 
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The  question  whether  or  not  the  trial  court  had  jurisdiction  must  be 
determined  by  the  record. 
The  motion  is  overruled. 

Motion  overruled. 
Delivered  June  19,  1893. 


N.  J.  Schley  et  al,  v.  Leon  <fe  H.  Blum.  ,  .^  ^^^ 

'  Ho    ool 

No.  74.  -»L^o 

1.  Findings  of  Fact  by  Court  of  Civil  Appeals.  —  Finding  by  the 
Court  of  Civil  Appeals  as  to  locality  of  lines  of  surveys,  and  whether  surveys  are 
adjoiniuji:  or  are  detached,  are  findin^^  of  fact.  Such  decision  can  not  be  revised 
in  the  Supreme  Court. 

2.  Cases  of  Boundary. — Action  to  compel  surveyor  to  make  a  survey  and 
return  field  notes  of  land,  claimed  by  plaintiff  to  be  vacant,  and  on  which  he  had 
filetl  land  certificates.  The  adverse  claimant  was  made  defendant,  and  his  defense 
was  that  certain  surveys  owned  by  him  were  adjacent  to  each  other,  and  covering 
the  land  flJed  upon.  The  plaintifl'  ii)8i8ted  that  the  surveys  owned  by  defendant 
were  not  adjoiniiiji^,  and  he  claimed  that  the  strip  between  them  was  vacant  and 
subject  to  appropriation.  In  such  suit  tlie  title  to  the  land  wius  involved,  and  the 
determination  of  the  lines  of  the  surveys  owned  by  the  defendant  determined  the 
I'ase.  Ileld^  that  the  litigation  presented  a  case  of  boundary^  and  that  this  court  has 
no  jurisdiction. 

This  is  an  application  for  writ  of  error  to  the  Court  of  Civil  Appeals, 
First  District,  in  a  case  on  appeal  from  the  District  Court  of  Wharton 
County. 

The  opinion  gives  a  sufficient  statement. 

W.  3f.  WaltDUy  John  W.  Maddox^  and  West  &  McGown^  for  application. 

STAYTON,  Chief  Justice.  —  Application  and  accompanying  papere 
show  that  Leon  <fe  H.  Blum  brought  this  action  to  compel,  through  man- 
damus, the  county  surveyor  of  Wharton  County  to  survey  certain  lands 
on  which  they  had  located  land  certificates;  that  this  the  surveyor  refused 
to  do,  on  the  ground  that  the  lands  had  been  patented  before  the  loca- 
tions were  made. 

The  advei*se  claimant  of  the  land  was  made  a  party,  and  on  trial  judg- 
ment was  rendered  for  the  plaintiffs,  but  on  appeal  the  judgment  was  re- 
versed and  rendered  for  the  defendants. 

It  is  shown,  that  the  claimant  of  the  land,  made  a  defendant,  is  the 
owner  of  two  blocks  of  surveys  containing  many  sections;  and  on  the  part 
of  the  defendants  it  was  contended  that  these  blocks  were  contiguous,  so 
far  as  the  lands  in  controversy  are  concerned;  while  on  the  part  of  the 
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plaintiffs  it  is  claimed  that  this  is  not  true,  and  that  between  the  blocks 
there  is  land  not  appropriated  by  either  block;  and  it  is  that  strip  of  land, 
embracing  about  2975  acres,  uix)n  which  plaintiffs  made  their  locations, 
claim,  and  now  seek  to  have  surveyed. 

The  Court  of  Civil  Appeals  held,  that  the  two  blocks  of  surveys  as 
originally  made  were  contiguous  and  there  fixed  by  actual  location  and 
measurement,  and  that  this  relation  was  not  disturbed  by  a  subsequent 
correction  of  the  field  notes,  which,  however,  made  the  surveys  in  one  of 
the  blocks  to  call  for  a  survey  made  for  the  San  Antonio  <k  Mexican  Gulf 
Railway,  but  that  this  was  done  by  estimation,  and  not  by  an  actual  sur* 
vey  to  determine  the  real  relation  between  surveys  in  one  of  the  blocks 
and  the  surveys  for  the  San  Antonio  <&  Mexican  Gulf  Railway. 

One  of  the  blocks  is  known  as  the  East  Texas  Railway  surveys,  and  the 
other  as  the  Morris  &  Cummins  surveys;  and  after  a  general  finding  that 
they  were  contiguous,  the  opinion  of  the  Court  of  Civil  Appeals  states, 
that  *'  the  surveyor  who  made  the  survey  and  returned  the  field  notes  to 
the  General  Land  Office  testified  upon  the  stand,  and  his  testimony  upon 
this  matter  is  uncontradicted,  that  he  did  in  fact  locate  by  actual  measure- 
ment u[X)n  the  ground  in  1875  each  and  all  of  the  surveys  in  the  Morris 
<fe  Cummins  block,  and  that  all  of  those  surveys,  in  accordance  with  the 
calls  of  the  field  notes,  were  actually  connected  with  each  other  and  with 
the  surveys  in  the  East  Texas  Railway  block  of  surveys;  and  that  when 
he  surveyed  and  located  the  Morris  <fe  Cummins  lands,  the  line  which  he 
established  the  year  before  as  the  eastern  boundary  for  the  western  tier  of 
the  East  Texas  Railway  block  was  plainly  marked.  This  witness  further 
testified,  that  when  he,  in  1883,  corrected  the  Morris  <fe  Cummins  surveys, 
he  did  not  resurvey  the  lands;  and  tliat  when  he  called  for  number  2  of 
the  San  Antonio  &  Mexican  Gulf  survey  he  did  not  test  his  work  to  see 
if  numbers  9  and  10  would  connect  with  numbers  7  and  8,  but  he  thought 
those  surveys  would  connect.  This  evidence,  taken  with  the  calls  in  the 
patents,  connecting  the  Morris  &  Cummins  surveys  with  each  other,  and 
with  the  East  Texas  Railway  surveys,  and  considered  in  connection  with 
the  maps  before  the  Commissioner  of  the  General  Land  Office  at  the  time 
he  issued  the  patent,  make  it  manifest  that  the  intention  was,  not  to  dis- 
sever those  two  blocks,  but  that  the  intention  was  to  abut  the  Morris  ^ 
Cummins  surveys  upon  those  of  the  East  Texas  Railway  block  of  surveys.'* 

It  will  be  seen  from  this  statement,  that  the  question  on  which  the 
rights  of  the  parties  depend  is  one  of  fact,  decided  by  the  Court  of  Civil 
Appeals  adverscl}^  to  applicants. 

The  findings  of  that  court  on  such  a  question  are  made  final  by  the 
Constitution  and  statute,  which  do  not  confer  on  this  court  jurisdiction 
to  review  them.     Const.,  art.  5,  sees.  3,  6;  Gen.  Laws  1892,  p.  26. 

There  is,  however,  another  reason  why  this  court  has  no  jurisdiction 
of  this  cause. 
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While  the  action  against  the  surveyor  is  to  compel  him  to  perform  an 
official  act,  that  against  the  advei-se  claimant  of  the  land  is  to  test  the 
right  of  the  respective  parties  claiming  it;  the  one  by  virtue  of  locations, 
valid  if  the  land  was  vacant,  and  the  other  tlirough  i)atents  claimed  to 
embrace  it. 

Tlie  claimant  of  the  land  was  made  a  defendant  in  oi-der  that  the  court 
might  adjudicate  the  right  to  the  land,  as  a  necessary  fact  to  be  deter- 
mined before  the  surveyor  could  be  comi>elled  to  make  the  surveys. 

The  action  was  one  involving  the  title  to  the  land  as  fully  as  though 
that  had  been  the  sole  purpose  for  which  it  was  brought;  and  a  judgment 
rendered  in  it,  as  between  the  advei'se  claimants,  would  be  as  conclusive 
as  would  be  a  judgment  rendered  in  an  ordinary  action  of  trespass  to  try 
title. 

The  right  depended  on  a  question  of  boundary;  if  the  western  bound- 
ary of  the  East  Texas  Railway  block  was  the  eastern  boundary  of  the 
Morris  <fe  Cummins  block,  plaintiffs  had  no  right,  for  there  was  no  vacant 
land  subject  to  location  under  their  certificates;  while  if  the  blocks  were 
not  contiguous,  they  were  entitled  to  land  between  the  blocks  covered  by 
their  locations. 

Where  the  right  of  imrties  to  an  action  involving  the  title  to  land  de- 
pends solely  on  location,  which  must  be  determined  by  the  boundaries  of 
different  tracts  of  land,  then  we  have  what  the  law  designates  as  a  ^^case 
of  boundary." 

The  law  provides,  that  "  the  judgments  of  the  Courts  of  Civil  Appeals 
shall  be  conclusive  in  all  cases  uix>n  the  facts  of  the  case;  and  a  judgment 
of  such  court  shall  be  conclusive  on  facts  and  law  in  the  following  cases; 
nor  shall  a  writ  of  error  be  allowed  thereto  from  the  Supreme  Court,  to- 
wit:     *     *     *     2.    All  cases  of  boundary." 

This  court  has  no  jurisdiction  to  gi*ant  the  writ  prayed  for,  nor  to  re- 
view, through  any  process,  the  decision  of  the  Court  of  Civil  Appeals  in 
this  cause,  and  the  application  must  be  dismissed. 

It  is  so  ordered. 

Application  dismissed. 

Delivered  May  29,  1893. 


C.  C.  HoGUE  V.  George  S.  Williamson. 

No.  17. 

Promissory  Note— Foreign  Coins.  — A  promissory  note  may  be  payable 
in  any  currency.  A  promise  to  i)ay  in  Mexican  silver  dollars  is  negotiable;  the 
exchange  Into  current  coin  Is  ni)ou  proof  of  their  relative  values. 

This  question  was  certified  to  the  Supreme  Court  by  the  Court  of  Civil 
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Appeals,  Third  District,  under  section  35  of  the  act  to  organize  the  Courts 
of  Civil  Appeals. 

George  C.  Altgelt,  for  appellant. — ^The  note,  though  payable  in  a  for- 
eign coin,  is  not  therefore  nonnegotiable.  Tied,  on  Comm.  Law,  sec- 
29b;  1  Dan.  on  Neg.  Inst.,  sec.  68;  Bhick  v.  Ward,  27  Mich.,  191. 

W.  W.  Herron^  for  appellee. 

GAINES,  Associate  Justice. — ^This  is  a  question  certified  to  us  for  de- 
termination by  the  Court  of  Civil  Ap|>eals  for  the  Third  Supreme  Judicial 
District.     Tlie  certificate  is  as  follows: 

'*  The  plaintifif,  Hogue,  brought  suit  against  defendant,  WilliamsoD, 
upon  a  written  obligation,  which  reads  as  follows: 

*'  Saltillo,  January  25,  1888. 

*'  On  or  before  May  1,  1888,  I  promise  to  pay  C.  C.  Hogue,  or  order, 
one  thousand  Mexican  silver  dollars. 

"Geo.  S.  Williamson. 

**  $1000,  Mex. 

''The  petition  alleges  that  on  May  1,  1888,  Mexican  dolhirs  were  each 
worth  85  cents  in  'American  coin,'  and  plaintiff  asks  judgnient  for  $850, 
He  states  in  his  petition  that  the  note  is  payable  in  Mexican  silver  dollars. 

"  The  defendant  filed  a  general  denial,  and  also  averred  in  his  answer, 
under  oath,  that  the  note  sued  on  was  given  for  money  which  the  plaintiff 
had  won  from  defendant  in  a  game  with  cards,  and  was  therefore  illegal 
and  voiJ. 

"  Upon  the  trial  in  the  court  below,  the  plaintiff  put  in  evidence  the 
written  obligation  sued  on,  and  proved  that  on  May  1,  1888,  Mexican 
silver  dollars  were  worth  80  cents  each.  The  plaintifif  then  rested  and 
the  defendant  introduced  no  testimony. 

"  The  court  instructed  the  jury  to  return  a  verdict  for  defendant,  which 
was  done,  and  judgment  entered  accordingly. 

"  If  the  instrument  sued  on  was  a  promissory  note,  this  is  error.  Newton 
V.  Newton,  77  Texas,  511. 

'*  With  this  explanation,  the  Court  of  Civil  Appeals  for  the  Third  Su- 
preme Judicial  District  certifies  and  submits  to  the  Supreme  Court,  for 
decision  as  i)art  of  the  law  of  this  case,  as  a  new  or  hovel  question,  the 
following  proposition: 

"  Was  the  burden  of  proof  on  the  plaintifif,  after  the  introduction  of  the 
instrument  sued  on,  to  show  nonperformance  of  its  obligations  by  de- 
fendant ?  In  other  words,  is  the  written  obligation  sued  on  a  promissory 
note,  obligating  its  maker  to  pay  a  certain  sum  of  money;  or  is  it  an 
ordinary  contract  for  the  delivery  of  a  certain  commodity;  and  must  the 
l)laintiff,  by  affirmative  testimony,  show  a  breach  of  tlie  contract?*' 
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We  are  of  the  opinion  that  the  instrument  in  question  is  a  promissory 
note.  It  is  such  in  form  and  substance,  unless  the  fact  that  the  sum  pay- 
able is  expressed  in  Mexican  silver  dollai*s  should  make  a  difference. 
Speaking  of  the  sum  for  which  a  bill  of  exchange  must  be  drawn,  Mr. 
Chitty  says,  "  it  may  be  the  money  of  any  country."  Chitty  on  Bills, 
160.  Judge  Story  says:  '*  But  provided  the  note  be  for  the  payment 
of  money  only,  it  is  wholly  immaterial  in  the  currency  or  money  of  what 
country  it  may  be  payable.  It  may  be  payable  in  the  money  or  currency 
of  England,  or  France,  or  Spain,  or  Holland,  or  Italy,  or  of  any  other 
country.  It  may  be  payable  in  coins,  such  as  in  pounds  sterling,  livres, 
tomnosis,  francs,  florins,  etc.,  for  in  all  these  and  the  like  cases  the  sum  of 
money  to  be  paid  is  fixed  by  the  par  of  exchange,  or  the  known  denomi- 
nation of  tiie  currency  with  reference  to  the  par."  Story  on  Prom.  Notes, 
sec.  17.  The  same  rule  is  distinctly  laid  down  in  1  Daniel  on  Negotia- 
ble Instruments,  section  58,  and  in  Tiedman  on  Commercial  Paper,  sec- 
tion 291).  In  view  of  the  opinion  of  these  eminent  text  writers,  it  is  re- 
markable that  we  have  found  but  two  cases  in  which  the  question  is  dis- 
cussed or  decided. 

In  Black  v.  Ward,  27  Michigan,  191,  it  is  held,  that  a  note  made  in 
Michigan  payable  in  Canada  in  **  Canada  currency,"  is  payable  in  money, 
and  is  therefore  negotiable.  But  in  Thompson  v.  Sloan,  23  Wendell,  71, 
a  note  made  in  New  York  and  payable  there  in  "  Canada  currency,"  was 
held  not  negotiable.  The  court,  however,  say:  "This  view  of  the  case 
is  not  incompatible  with  a  bill  or  note  payable  in  money  of  a  foreign  de- 
nomination, or  any  other  denomination,  being  negotiable,  for  it  can  be 
paid  in  our  own  coin  of  equivalent  value,  to  which  it  is  always  reduced 
by  a  recovery.  A  note  payable  in  pounds,  shillings,  and  pence,  made  in 
any  country,  is  but  another  mode  of  expressing  the  amount  in  dollars 
and  cents,  and  is  so  understood  judicially.  The  course  therefore  in  an 
action  on  such  instrument  is  to  aver  and  prove  the  value  of  the  sum  ex- 
pressed in  our  own  tenderable  coin." 

This  decision  was  made  in  1840,  and  it  is  to  be  inferred  that  at  that 
time  the  dollar  was  not  a  denomination  of  the  lawful  money  of  Canada. 
We  also  infer,  that  when  the  Michigan  case  arose,  this  had  been  changed 
and  the  denomination  of  Canada  money  corresponded  with  that  of  the 
United  States.  Upon  this  theory,  it  would  seem  that  the  cases  may  be 
reconciled.  The  language  quoted  from  the  opinion  in  Thompson  v.  Sloan, 
supra,  indicates  clearly,  that  if  the  money  named  in  the  note  had  been  a 
denomination  of  Canada  money,  the  ruling  would  have  been  different, 
unless,  |>erchance,  the  word  "currency"  would  have  affected  the  ques- 
tion. The  note  we  have  under  consideration  is  for  Mexican  silver  dol- 
lars— coins  recognized  by  the  laws  of  the  United  States  as  money  of  the 
Republic  of  Mexico.     U.  S.  Rev.  Stats.,  sec.  3567. 

We  conclude  that  the  note  sued  ui>on  in  this  case  was  a  negotiable 
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promissory  note,  and  that  when  the  plaintiff  offered  it  in  eyid^ice,  and 
proved  the  value  of  the  Mexican  dollar  at  the  time  of  its  maturity,  he 
had  made  a  prima  facie  case,  and  our  opinion  will  be  certified  accordingly. 
Delivered  May  29,  1893. 


85    55<j 
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»2  _53  E.  R.  Stiff  et  al.  v.  J.  J.  Fisher. 

No.  22. 

1.  Wronfirful  Attachment— Money  Obtained  by  False  Pretenses. 
An  attachment  sued  out  on  the  ground  that  a  large  sum  of  money  sued  for  was  ob- 
tained by  false  pretenses,  when  in  fact  only  a  small  part  of  the  sum  sued  for  had 
l)een  so  obtained,  was  wrongfully  obtained. 

2.  Same— Charge.— The  facts  raising  the  issue,  it  was  proper  to  charge  the 
jury,  '*  If  you  believe  from  the  evidence  that  plaintiff  advanced  to  defendant  tlie 
Hum  of  91200,  which  money  was  obtained  under  false  pretenses  made  by  the  de- 
fendant, and  the  remainder  of  the  money  advanced  by  plaintiff  was  not  obtained 
in  such  way,  then  you  are  Instructed  that  the  obtaining  of  such  money  hi  such  way 
would  not  justify  the  charge  made  in  the  affidavit  that  the  money  sued  for  was  ob- 
tained under  false  pretenses .' ' 

Question  certified  by  the  Court  of  Civil  Appeals,  Second  District,  in 
a  case  on  appeal  from  Cooke  County. 

J.  F.  Mangum  and  Stuart  &  Lewis ^  for  appellants. 

Davis  &  Harris^  for  appellee. 

STAYTON,  Chief  Justice. — The  question  certified  for  decision  is, 
Should  the  court  have  given  a  charge  requested  by  a  defendant,  who  had 
pleaded  in  reconvention  for  damages  for  suing  out  and  levying  attach- 
ment, based  on  two  gi'ounds,  one  of  which  was,  that  the  debt  was  due 
for  property  obtained  under  false  pretenses  ? 

The  charge  requested  was  as  follows:  ''  If  you  believe  from  the  evi- 
dence that  plaintifiP  advanced  to  defendant  the  sum  of  $1200,  which  money 
was  obtained  under  false  pretenses  made  by  defendant,  and  the  remain- 
der of  the  money  advanced  by  plaintiff  was  not  obtained  in  such  way, 
then  you  are  instructed,  that  the  obtaining  of  such  money  in  such  way 
would  not  justify  the  charge  made  in  the  atlldaVit  that  the  money  sued 
for  was  obtained  under  false  pretenses." 

The  certificate  shows  that  the  facts  called  for  such  an  instruction,  if  it 
correctly  states  the  law  applicable  to  such  a  state  of  facts. 

The  court  had,  in  effect,  charged  that  the  attachment  would  be  wrongful 
if  both  grounds  on  which  it  was  based  were  found  to  be  false. 

We  are  of  opinion,  that  an  attachment  sued  out  on  the  ground  that  a 
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large  sum  of  money  sued  for  was  obtained  by  false  pretenses,  when  in  fact 
only  a  small  part  of  the  sum  sued  for  was  so  obtained,  was  wrongfully  ob- 
tained. 

In  such  case  the  affidavit  is  substantially  untrue. 

The  remedy  by  attachment  is  a  harsh  one,  and  given  only  for  the  pur- 
pose of  protection  against  wrong  of  the  debtor  in  most  instances.  It 
takes  a  defendant's  property  from  his  possession  and  use  in  advance  of 
the  time  it  can  otherwise  be  seized  and  sold  in  satisfaction  of  his  indebt- 
edness. Seizure  under  such  process  creates  a  lien  upon  the  thing  seized; 
and  if  it  be  perishable  it  may  be  sold  pending  litigation,  and  the  title 
thus  pass  from  its  owner,  for  a  sum  much  less  than  its  value,  although 
the  result  of  the  action  may  show  that  its  owner  was  not  in  fact  indebted, 
or  that  no  ground  for  attachment  really  existed.  If  a  defendant  desires 
to  replevy,  he  must  give  onerous  bond  in  double  the  amount  claimed  by 
plaintiff,  or  for  the  value  of  the  property. 

The  law  contemplates  the  use  of  attachment  only  when  and  to  the 
extent  necessary  to  protect  a  plaintiff  from  the  wrongful  act  of  a  defend- 
ant; and  to  guard  against  the  abuse  of  the  remedy,  it  requires  the  appli- 
cant to  swear  to  the  existence  of  the  facts  on  which  the  wnt  may  issue, 
and  thus  to  furnish  the  means  by  which  the  extent  to  which  a  levy  may 
be  made  can  be  ascertained. 

The  law  further  requires  him  to  execute  a  bond,  conditioned  to  pay 
such  damages  as  ma}^  result  if  the  writ  be  wrongfully  sued  out  and  levied. 

The  wrong  inflicted  when  attachment  is  sued  out  and  levied  for  a  sum 
greater  than  the  law  permits,  differs  only  in  degree  from  the  wrong  in- 
flicted when  the  process  is  sued  out  and  levied  without  any  sum  whatever 
being  due  to  a  plaintiff,  or  where  no  grounds  whatever  exist  for  the  use 
of  the  process. 

In  Estlow  V.  Hanna,  75  Michigan,  219,  it  was  held,  that  attachment 
issued  on  the  gi*ound  that  the  debt  sued  for  was  fraudulently  contracted 
should  be  dissolved,  if  it  appeared  that  only  a  part  of  the  claim  was 
affected  by  such  fraud.  The  same  ruling  was  made  in  Mayer  v.  Tingre, 
18  Nebraska,  458. 

The  rule  was  recognized  in  Maekey  v.  Hyatt,  42  Missouri  Appeals,  443, 
but  the  facts  of  that  case  were  not  thought  to  bring  it  within  its  operation. 

Where  attachment  should  be  dissolved  in  those  jurisdictions  where  this 
is  permissible  on  account  of  the  falsity  of  the  affidavit  on  which  it  is 
based,  it  is  because  the  procurement  and  use  of  the  writ  was  wrongful, 
and  hence  such  wrongful  act  may  be  made  the  basis  for  damages  where 
property  is  seized  under  a  writ  so  procured. 

If  an  affidavit  be  made  for  the  purpose  of  procuring  attachment,  that  a 
large  sum  of  money  is  due  to  a  plaintiff,  when  in  fact  there  was  only  a 
snudl  sum  due,  this  would  not  entitle  a  defendant  to  recover  damages  for 
the  seizure  of  any  proi)erty  under  the  writ,  but  would  only  entitle  him 
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to  recover  damages  for  a  seizure  of  property  in  excess  of  that  which  the 
real  indebtedness  would  have  justified. 

The  same  rule  ought  to  apply  when  the  facts  are  as  in  the  certificate 
stated  for  our  consideration. 

The  charge  requested,  however,  had  no  bearing  on  the  question  of 
measure  of  damages;  and,  in  efifect,  related  only  to  the  legality  of  the 
plaintiff's  act  under  the  facts  supposed. 

Whether  the  question  certified  could  have  any  effect  upon  the  right  of 
defendant  to  recover  damages  if  the  other  ground  for  attachment  existed, 
we  are  not  called  upon  to  decide. 

Under  the  facts  certified,  we  ai-e  of  opinion  that  the  requested  charge 
should  have  been  given,  even  though  this  might  have  rendered  necessary 
the  giving  of  a  chai'ge  upon  the  measure  of  damages  applicable  to  the  case 
made  by  the  certificate,  or  a  charge  as  to  the  right  of  the  parties  in  case 
the  other  ground  for  attachment  was  found  to  exist. 

Delivered  May  29,  1893. 


St.  Louis  <fe  Southwestern  Railway  Company  v.  J.  A.  Kay  A  Co. 

No.  31. 

1.  Penalty  for  Railway  Company  Befusingr  to  Carry  Freiffht  — 
Repeal.— As  we  construe  article  279  and  amended  article  4227,  Revised  Statutes, 
each  prescribes  a  penalty  for  the  same  act— the  former,  however,  beln^  applii*able 
to  all  carriers,  and  the  latter  to  railway  companies  only.  We  are  of  opinion  that 
the  intention  of  the  Le^slature,  in  the  amended  article  4227,  was  to  make  a  dis- 
tinction as  to  railway  companies,  and  to  alHx  a  punishment  for  their  misconduct  in 
the  particulars  prescribed,  less  arbitrary  in  its  nature  and  better  adjuste<1  to  the 
wrong  sought  to  be  repressed.  It  seems  to  us  that  the  latter  statute  (article  4227 
amended.  Acts  Twentietli  Legislature,  page  116)  was  intended  to  cover  the  whole 
field  as  to  railway  companies,  and  to  lay  down  the  only  rule  for  a  recovery  against 
them  for  the  particular  wrongs  it  i)oints  out. 

2.  Repealed,  Revised  Statutes,  Article  279.  — Article  279,  Kevised 
Statutes,  prescribing  a  penalty  against  earners  for  not  receiving,  etc.,  freight,  was 
repealed  as  to  railways  by  the  Act  of  April  2,  1887  (Acts  Twentieth  lieglslature, 
page  116),  amending  article  4227. 

Question  certified  by  Court  of  Civil  Appeals  for  First  Disti*ict,  under 
section  35  of  act  to  organize  the  Courts  of  Civil  Appeals. 

GAINES,  Associate  Justice. — In  this  case  the  Court  of  Civil  Appeals 
for  the  First  Supreme  Judicial  District  certify  to  us  for  our  determina- 
tion, the  question  whether  article  279  of  the  Revised  Statutes  is  repealed 
by  the  Act  of  April  2,  1887,  which  amends  article  4227. 

Article  279  reads  as  follows:  "  Upon  the  tender  of  the  legal  and  custom- 
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ary  rates  of  freight  on  goods  offered  for  ti'ansportation  to  any  common 
carrier  wliatever,  such  carrier  shall  receive  and  transport  such  goods,  pro- 
vided his  vehicle  or  vessel  has  capacity  safely  to  carry  the  goods  so  of- 
fered on  the  trip  or  voyage  then  pending,  and  such  goods  are  of  the  kind 
usually  carried  uix)n  such  vehicle  or  vessel,  and  are  offered  at  a  reason- 
able time.  Any  common  carrier  refusing  to  transport  goods  as  above 
provided,  taking  the  same  in  the  order  presented,  shall  be  liable  to  the 
party  injured  for  all  damages  sustained  by  reason  of  his  refusal,  and  shall 
also  be  liable  to  a  penalty  of  not  less  than  $5  nor  more  than  t500,  to  be 
recovered  in  each  case  by  the  owner  of  the  goods,  in  any  court  having 
jurisdiction  in  the  county  where  the  wrong  is  done  or  where  the  common 
carrier  resides." 

The  amended  article  4227,  enacted  by  the  Twentieth  Legislature,  and 
approved  Api'il  2,  1887,  is  as  follows: 

'*Article  4227.  In  case  of  the  refusal  of  such  corporation,  or  their 
agents,  so  to  take  and  transport  any  passenger  or  property,  and  deliver 
the  same  or  either  of  them  at  the  regular  appointed  time,  such  corpora- 
tion shall  pay  to  the  party  aggrieved  all  damages  which  shall  be  sustained 
thereby,  with  costs  of  suit;  and  in  case  of  the  ti-ansportation  of  property, 
shall  in  addition  pay  to  such  party  special  damages  at  the  rate  of  5  per 
cent  per  month  upon  the  value  of  the  same  at  the  time  of  shipment,  for 
the  negligent  detention  thereof  beyond  the  time  reasonably  necessary  for 
its  transportation;  provided,  that  in  all  suits  against  such  corporation 
under  this  section,  the  burden  of  proof  shall  be  on  such  corporation  to 
show  that  the  dela}'  was  not  negligent." 

The  original  article  4227  prescribes  no  penalty  for  the  refusal  or  fail- 
ure to  transport  and  deliver  either  passengers  or  goods.  The  manifest 
purpose  of  the  amendment  was  to  provide  a  punishment  for  the  failure  of 
railway  comimnies  to  discharge  their  obligations  to  the  public  to  receive 
and  deliver  promptly  property  offered  tliem  for  transportation.  The  old 
and  the  new  articles  are  precisel}'  the  same  down  to  the  words  "and  in 
case  of  the  transjwrtation  of  property,"  etc.  The  old  ended  with  the 
words  '*  costs  of  suit."  All  after  these  in  the  amendment  constitute  new 
matter. 

Article  279  is  found  in  that  title  of  the  Revised  Statutes  which  pre- 
scribes the  rights  and  duties  of  common  carries  in  general.  Article  4227 
is  a  part  of  the  title  wliich  prescribes  for  the  organization  of  railway  com- 
panies and  defines  their  powers  and  obligations;  and  the  penalty  provided 
for  by  the  amended  article  is  given  against  these  corporations  only. 

If  article  4227  as  amended  repeals  article  279,  it  is  a  repeal  by  impli- 
cation. Such  repeals  are  not  favored;  and  unless  there  be  a  repugnancy 
or  inconsistency  between  two  statutes,  the  general  rule  is,  that  the  latter 
will  not  repeal  the  former  in  the  absence  of  express  words  to  that  effect. 
But  the  question  of  repeal,  like  every  other  question  arising  upon  the  con- 
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struction  of  a  statute,  must  be  solved  by  determining  as  near  as  may  be 
the  intent  of  the  Legislature.  Rogers  v.  Watrous,  8  Texas,  62;  Ex  Parte 
Valasquez,  26  Texas,  178;  Cain  v.  The  State,  20  Texas,  355. 

In  tliis  case  tliere  is  no  necessary  inconsistency  or  repugnancy  between 
the  two  statutes.  The  penalty  prescribed  by  the  latter  might  have  been 
intended  to  be  cumulative;  or  the  intent  might  have  been  to  afiford  ship- 
pei*s  by  railway  an  election  between  two  penalties.  In  Rogers  v.  Watrous, 
supra,  Judge  Wheeler  says:  "A  subsequent  statute  revising  the  subject 
matter  of  a  former  one,  and  evidently  intended  as  a  substitute  for  it,  al- 
though it  contains  no  express  words  to  that  effect,  must  operate  to  repeal 
the  former  to  the  extent  to  which  its  provisions  are  revised  and  supplied. 
So  though  a  subsequent  statute  be  not  repugnant  in  its  provisions  to  a 
former  one,  yet  if  it  was  clearly  intended  to  prescribe  the  only  rules 
which  should  govern,  it  repeals  the  prior  statute." 

As  we  construe  article  279  and  amended  article  4227,  each  prescribes  a 
l)enalty  for  the  same  act;  the  foimer,  however,  being  applicable  to  all 
<}arriers,  and  the  latter  to  railway  companies  only;  and  we  think  it  un- 
reasonable to  suppose  that  as  to  the  latter  it  was  intended,  not  only  to 
provide  a  new  penalty,  but  also  to  leave  them  subject  to  tliat  which  bad 
been  formerly  prescribed.  On  the  contrary,  we  are  of  opinion,  that  the 
intention  was  to  make  a  distinction  as  to  the  railway  companies,  and  to 
affix  a  punishment  for  their  misconduct  in  the  particulars  provided  for, 
less  arbitrary  in  its  nature  and  better  adjusted  to  the  wrong  which  was 
sought  to  be  repressed.  Instead  of  providing  an  arbitrary  penalty  of  not 
less  than  $5  nor  more  than  $500,  the  amended  law  makes  it  proportionate 
to  the  injury  inflicted.  It  seems  to  us  that  the  later  statute  was  intended 
to  cover  the  whole  field  as  to  railway  companies,  and  to  lay  down  the  only 
rule  for  a  recovery  against  them  for  the  particular  wrongs  it  |>oints  out. 

For  these  reasons  we  think  article  279,  in  so  far  as  it  relates  to  railway 
companies,  is  repealed  by  amended  article  4227.  We  think,  however, 
the  former  law  remains  in  force  as  to  other  carriers. 

It  is  accordingly  ordered,  that  this  opinion  be  certified  to  the  Court  of 
Civil  Appeals  for  the  First  Supreme  Judicial  District  for  their  observance. 

Delivered  June  1,  1893. 


First  National  Bank  of  Decatur  v.  Preston  National  Bank. 

No.  21. 

1.  Supply iner  a  Defective  Appeal  Bond.  —  Section  39  of  chapter  34  of 
Acts  of  1892,  pa^e  32,  applies  to  cases  required  to  be  transferreil  from  the  Supreme 
Court  to  Courts  of  Civil  Api)eals.  equally  as  to  cases  in  which  appeals  or  writs  of 
error  mi^^ht  be  directly  brought  before  those  courts  after  their  organization.  The 
section  provides  that  defective  appeal  or  error  bonds  may  be  amended  by  filing 
new  bond?  on  such  terms  as  the  court  may  prescribe. 
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2.  Same. — The  provision  for  such  new  bond  or  amendment,  although  juris- 
dictional, is  not  imconstitutional  if  tlie  same  practical  result  mi^ht  have  been  ae- 
complishcd  at  the  time  tlie  statute  was  enacted,  tlirou^h  writ  of  error;  wiiere  at 
tlic  time  writ  of  error  was  barred  the  amendment  would  be  iueft'ectual  as  to  parties 
not  made  so  by  the  original  ap]>eal  or  error  bond. 

3.  Practice  in  Filing  New  Bonds.  —  Where  by  the  amended  bond  the 
ri>(hts  of  parties  to  whom  the  ori<^inal  bond  was  not  made  payable  may  be  ad- 
versely aftected,  such  parties  should  have  notice  of  such  amendment. 

This  is  a  question  certified  by  the  Court  of  Civil  Appeals,  Second  Dis- 
trict, in  a  case  appealed  from  Wise  County. 

Tlie  cause  was  pending  in  the  Supreme  Court  when  the  law  creating  the 
Courts  of  Civil  Appeals  went  into  effect.  By  the  former  court  it  was 
transferred  to  the  said  Court  of  Civil  Api>eals,  under  section  4,  article 
1060,  Acts  1892,  page  24. 

On  a  former  day  of  the  term  of  said  Court  of  Civil  Appeals,  the  court, 
of  its  own  motion,  dismissed  the  appeal,  because  all  the  parties  in  the 
judgment  api>ealcd  from,  interested  advcreely  to  appellant,  were  not  obli- 
gees in  the  appeal  bond. 

Appellant  filed  a  motion  for  rehearing,  in  which  it  tenders  a  new  appeal 
bond,  including  the  parties  omitted  in  the  former  as  payees  in  the  new 
appeal  bond.     This  it  seeks  to  do  under  section  39,  page  32,  Acts  of  1892. 

The  court  certified  to  the  Supreme  Court  the  following  question: 

*'  Is  the  Court  of  Civil  Appeals  erai)owered  by  said  section  39  to  permit 
the  filing  of  a  new  appeal  bond,  curing  the  defects  set  out  under  the  cir- 
cumstances and  facts  hereinbefore  stated  ? ' ' 

Sotom'd  &  Martin^  for  appellee. — The  motion  for  rehearing  and  to  file 
new  bond  should  be  refused,  for  the  following  reasons: 

1.  Because  the  appeal  bond  that  is  sought  to  be  amended  was  made  in 
the  court  below  long  before  the  adoption  of  section  39,  Court  of  Civil 
Appeals  Act,  approved  April  12,  1892.     Suth.  on  Stat.  Con.,  sec.  406. 

2.  Because  there  was  no  bond  filed  in  the  court  below  payable  to  the 
parties  against  whom  the  appeal  is  now  sought  to  be  perfected;  and  being 
no  bond,  there  was  and  is  nothing  to  amend. 

3.  Because,  to  allow  the  defendant  below  to  appeal  this  case  as  to  its 
codcfendants  by  giving  bond  in  the  Court  of  Civil  Appeals  for  the  first 
time,  more  than  two  years  after  the  rendition  of  the  judgment  below,  and 
without  notice  to  its  said  codcfendants,  would  be  taking  jurisdiction  by 
our  Court  of  Civil  Appeals  without  due  process  of  law. 

4.  Because  said  section  39  only  provides  for  the  amendment  sought 
to  be  made  in  this  case  "on  motion  to  dismiss  the  same  for  such  de- 
fects." If  the  parties  sought  to  be  made  parties  appellees  in  the  appellate 
court  had  appeared  there  and  made  motion  to  dismiss  the  supposed  ap- 
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peal,  they  would  be,  or  perhaps  might  have  been,  considered  in  court,  for 
the  purpose  under  said  section  39  of  making  a  new  bond.  But  sucli  is 
not  tlie  case,  as  shown  by  the  record,  and  no  motion  was  made,  and  these 
parties  have  never  been  attempted  to  be  brought  in  by  any  process  known 
to  the  law.  Wherefore  we  say  said  section  89  can  not  be  invoked  in  this 
case. 

STAYTON,  Chief  Justice.— The  statute  provides  that  "Where  there 
is  a  defect  of  substance  or  form  in  any  apueal  or  writ  of  error  bond,  or 
motion  to  dismiss  the  same  for  sucli  defect,  tlie  court  may  allow  the  same 
to  be  amended  by  filing  in  said  Court  of  Civil  Appeals  a  new  bond,  on 
such  terms  as  the  court  may  prescribe.**    Gen.  Laws  1892,  sec.  39,  p.  32. 

Tliis  cause  is  one  transferred  by  this  court  to  the  Court  of  Civil  Ap- 
peals under  the  fourth  section  of  the  Act  of  April  13,  1892.  Gen.  Laws, 
p.  24.  It  was  dismissed  in  that  court  on  the  ground  that  the  appeal  bond 
was  not  made  payable  to  all  persons  advei^sely  interested;  and  under  these 
facts  the  Court  of  Civil  Appeals  certifies  to  this  court  the  following  ques- 
tion: "  Is  the  Court  of  Civil  Appeals  empowered  by  said  section  39  to 
permit  the  filing  of  a  new  appeal  bond,  curing  the  defects  set  out  under 
the  circumstances  and  facts  herein  before  stated." 

We  see  no  reason  to  doubt  the  intention  of  the  Legislature  to  make 
the  statute  in  question  applicable  to  such  cases  as  were  required,  after  its 
passage,  to  be  transferred  from  this  to  a  Court  of  Civil  Appeals,  as  well 
as  to  cases  in  which  appeals  or  writs  or  error  might  be  directly  brought 
before  those  courts  after  their  organization. 

Nor  do  we  see  any  constitutional  objection  to  giving  effect  to  the  stat- 
ute in  any  case  in  which,  under  the  law  applicable  to  it,  the  right  to  pros- 
ecute a  writ  of  error  was  not  barred;  for  if  the  giving  of  the  bond  re- 
quired by  the  statute  be  deemed  a  matter  on  which  the  jurisdiction  of  the 
court  depended,  the  law  would  not  be  unconstitutional  in  that  it  per- 
mitted the  appeal  to  be  prosecuted  under  the  new  bond,  if  the  same 
practical  result  might  have  been  accomplished,  at  the  time  the  statute 
was  enacted,  through  writ  of  error. 

If,  however,  at  the  time  the  statute  was  enacted  the  right  to  have  the 
judgment  revised  in  any  manner  had  been  lost  by  \fi\yse  of  time,  then  the 
Legislature  could  not  revive  that  right.    Taylor  v.  Duncan,  Dallam,  514. 

When,  under  the  statute,  parties  are  permitted  to  file  a  new  bond, 
through  which  the  rights  of  parties  adversely  interested,  but  to  whom  the 
former  bond  was  not  made,  may  be  affected,  the  order  allowing  this  to  be 
done  should  fully  protect  the  rights  of  such  parties  by  requiring  notice 
to  be  given  to  them. 

This  oi)inion  will  be  certified  to  the  Court  of  Civil  Appeals  from  which 
the  certificate  came. 

Delivered  June  1,  1893. 
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GwiN,  Allen  <fe  Co.  v.  J.  D.  O' Daniel  et  al. 
No.  26. 

1.  Quorum  in  Court  of  Civil  Appeals.  —  Two  members  of  Court  of 
Civil  Appeals  constitute  a  leo^l  court,  althou>rh  the  thinl  may  l>e  disqualified. 

2.  Case  Adhered  to.— City  of  Austin  v.  Nalle,  ante,  pa^  520,  adhere<1  to. 

This  is  a  question  certified  to  this  court  fi*om  the  Court  of  Civil  Ap- 
peals, Third  District,  in  a  ease  on  api>cal  from  Tom  Green  County. 

GAINES,  Associate  Justice.  — We  have  decided  the  question  submit- 
ted in  this  case  in  an  opinion  delivered  at  a  former  day  of  tliis  term  in 
the  case  of  City  of  Austin  v.  Nalle.  Upon  the  autliority  of  that  case  we 
answer,  that  when  one  of  the  judges  of  the  Court  of  Civil  Appeals  is  dis- 
qualified, the  other  two  members  have  jurisdiction,  and  may  hear  and  de- 
termine the  case.  The  fact  of  the  disqualification  need  not  be  certified 
to  the  Governor,  unless  the  two  should  be  unable  to  agree. 

Let  this  opinion  be  certified. 

Delivered  June  8,  1893. 


Mary  E.  Stooksbury  et  al.  v.  M.  Swan  et  al. 
No.  12. 

1.  Ancient  Instrument  —  Affidavit  of  Forgfery.— An  ancient  instru- 
ment pro<hiee<l  from  the  proiwr  custoily  is  admissible  in  evidence  without  proof  of         s?'  4^ 
its  exei'iition,  nltlioii^i^h  an  affidavit  of  for^ory  be  filed.  85b  563 

2.  Same  —  Burden  of  Proof.  — Tlie  plaintifl's  claimed  the  land  sued  for  as       ^  ^^' 
hell's  of  their  uiotlicr,  in  whom  had  l>ecn  the  title.    Proof  that  they  were  the 
cliildren  of  the  allej^ed  mother  was  made.    The  defendants  i-elied  on  a  conveyancH) 

from  the  jwrents  of  the  plaintiff's.  An  ancient  instrument  pnri)ortin^  to  be  such 
dce<l  was  protluced.  The  plaintiff's  interi>osed  an  affidavit  of  for^^cry.  i/cW,  as  it 
devolved  ui>on  the  defendants  to  estahlish  their  defense,  it  was  error  to  instruct  the 
jury  that  the  hurden  of  proving?  the  for<?cry  i-este*!  upon  the  plaintiff^s. 

3.  Practice  —  Genuineness  of  Ancient  Instrument.  —  On  the  issue 
made  by  affhiav it  attack iiifif  as  a  foro:ery  an  instrument  pun>ortin^  to  he  ancient, 
as  to  its  ^genuineness  the  jury  are  entitled  to  look  to  all  the  evidence  tendinof  to 
prove  or  disprove  any  corrol)orative  fact  nccess;iry  to  be  shown  an«l  consi«lcred  by 
Uie  court  in  the  first  instance  in  determining  whether  tlie  instrument  should  Ixi  ad- 
mitted. The  instruction  that  the  burden  of  proving  the  forgery  rests  upon  the 
pjirty  attack! no^  it  is  faulty — 

1 .  In  that  it  assumes  that  tlie  corrol)orativc  facts  are  proven. 

2.  That  the  ajje  and  the  admission  of  the  instrument  in  evidence  have  the  efl'ect 
to  shift  the  bunlen  of  proof  as  to  /genuineness,  and  hence  the  charge  is  upon  the 
wei»i;ht  of  the  evidence. 

4.  Same. — No  more  weight  could  be  given  to  a  deed,  as  matter  of  law,  which 
was  admissible  and  admitted  as  an  ancient  instrument,  than  ought  to  be  to  one 
proved  by  a  subscribing  witness.    So  far  as  admissibility  Is  concerned,  this  must 
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be  tleterrained  by  tlio  court;  but  tlic  ultimate  weitiflit  to  be  f^ven  to  a  ileecl  admis- 
sible because  proved  iu  the  ouo  way  or  tlie  other,  so  far  :is  the  question  of  ^iiuiiie- 
uess  goes,  when  there  is  a  conflict  of  evidence  as  to  this,  must  be  determined  by 
the  jiuy. 

6.  Same — Charge, — Wliere  an  ancient  instnnnent  was  attacketl  by  aflidavit 
of  its  forgery,  it  was  admissible;  but  when  tlieix?  was  conflicting  evidence  Jis  to  its 
genuineness,  it  was  error  for  the  court  to  instruct  timt  the  aflidavit  of  forgery  did 
not  requii*e  tlie  proof  of  the  dee<l  to  be  maile  by  those  pro<lucing  and  relying  mwn 
it.  This  was  efjuivalent  to  telling  tlie  jury  that  plaintifls  had  proiluceil  evideuce 
suflicient  to  sliow  the  execution  of  sudi  deed. 

6.  Same—Presumption  of  Pact.— The  rule  of  evidence  in  admitting  doc- 
uments of  over  thirty  ycai-s  age  without  direct  proof  of  execution,  is  Uucnl  u|)od 
prasumptions  recognized  in  the  common  exi)erieuce  of  mankind;  but  such  pro- 
sumption  is  one  of  fact,  not  of  law. 

7.  Charge  Upon  Weight  of  Evidence.  —  The  court  charged :  ^'Itisa 
general  nde  of  law,  that  acts  which  purimrt  to  have  been  done  by  public  oflii-ci's  in 
their  otticial  capacity  and  within  the  scoik;  of  their  duty,  will  be  presumed  to  have 
been  rcgidar  and  in  acconlanco  with  their  authority,  until  the  contrary  apiJCiirs/' 
This  charge  referred  to  a  notarial  seal,  or  whether  such  seal  attested  the  notarial 
certificate  of  privy  ai'knowleilgment.  Tins  was  in  efl'ei't  a  charge  that  the  iia|)cr 
ofl'ered  in  evidence  was  prima  facie  evidence  that  the  oflii*er  had  aflixed  to  his  cer- 
tificate his  seal  required  by  law.  This  was  instructing  ui)on  the  weight  of  evidciK-c. 

8.  Presumptions  of  Fact— Charge.- When  a  judge  Instructs  a  jury  tJiat 
a  given  fact  will  be  presumed,  he  nuist  Ikj  un«lerstood  to  meiui  that  the  fact  is  to  be 
taken  as  established— a  result  which  can  not  be  reached  except  in  those  cases  in 
which  the  presumption  is  said  to  be  of  law.  and  thereforc'conclusive,  otherwise 
than  by  weighing  the  evidence  and  therefrom  determining  the  existence  or  non- 
existence of  the  fact.  This  Is  the  work  of  the  jury.  Rev.  JStats.,  art.  1315.  An 
instruction  as  to  such  presumption  of  fact  is  error. 

9.  Same.— It  has  been  frequently  held  in  this  State,  that  acharge  which  in  effect 
informed  a  jury  that  the  law  presumed  the  existence  of  some  fact  from  the  exist- 
ence of  others,  is  a  charge  uiwn  the  weight  of  evidence,  and  therefore  impro|)er; 
unless  it  be  in  those  cases  in  which  the  presumption  is  said  to  be  one  of  law,  or  one 
of  fact  required  by  i)ositive  law  but  rebuteble. 

10.  Jury  Exclusive  Judges  of  Weight  of  Testimony.— The  law 
prescribes  (Code  of  Orindnal  Procedure,  article  728) :  "  The  jury  are  In  all  cases 
the  exclusive  judges  of  the  facts  i)roved,  and  of  the  weight  to  be  given  to  the  testi- 
mony, except  where  it  is  provided  by  law  that  proof  of  any  particular  fact  is  to  be 
t:iken  as  either  conclusive  or  presumptive  proof  of  the  existence  of  another  fact, or 
where  the  law  directs  that  a  certain  degi-ee  of  weight  is  to  be  attached  to  a  certain 
K|x)cics  of  evidence.''  While  this  statute  applies  in  terms  only  to  criminal  proceed- 
ings, it  fairly  states  the  rule  applicable  to  civil  cases. 

11.  Same — Chargr^. — In  all  cases,  the  existence  or  nonexistence  of  the  facts 
the  evidence  tends  to  prove,  as  well  as  the  existeni-e  of  the  fact  to  be  implie<l  from 
<»ther  facts,  nmst  Ikj  left  to  the  determination  of  the  jury.  An  instruction  shoidd 
not  convey  to  the  minds  of  the  jury  an  impression  that  the  law  or  the  judge  attaches 

.  certiiin  weight  to  particular  testimony,  except  in  the  instiinces  before  stated. 

This  is  a  case  certified  by  the  Court  of  Civil  Appeals,  Second  District, 
to  the  Supreme  Court,  upon  dissent  by  Justice  Stephens  to  the  decision 
of  the  majority  of  the  members  of  the  court. 
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STAYTON,  Chief  Justice. — ^This  cause  comes  before  us  on  certificate 
of  dissent  involving  only  two  questions,  and  none  others  will  be  consid- 
ered. 

All  of  the  judges  of  the  Court  of  Civil  Appeals  concurred  in  holding 
that  the  deed  through  which  defendants  claim  was  properly  admitted  as 
an  ancient  instrument,  notwithstanding  an  affidavit  of  forgery. 

The  rights  of  the  respective  parties  depended  u\K>n  the  genuineness  of 
that  instrument,  and  its  proi>er  execution  and  authentication  to  give  it 
effect  as  a  conveyance  made  by  a  married  woman  of  her  separate  estate. 

There  was  much  evidence  introduced  by  the  respective  parties,  in  ad- 
dition to  the  paper  whicli  puri>orted  to  be  a  deed  made  by  plaintiffs'  an- 
cestors, on  the  one  side  tending  to  show  that  the  instrument  was  genuine 
and  properly  executed,  and  on  the  other  tending  to  show  that  it  was  not 
genuine,  and  that  it  never  was  authenticated  as  required  by  law. 

In  this  state  of  cause,  the  court  gave  the  following  instruction: 

*'That  in  order  to  make  the  deed  in  controversy  sullicicnt  to  convey 
the  title  of  the  land  involved  in  this  suit  to  John  Stiles,  it  is  necessary 
that  it  should  have  been  signed  by  Robert  W.  Hamilton  and  Eliza  Ann 
Hamilton;  and  in  determining  whether  or  not  the  signature  of  Robert 
W.  Hamilton  to  such  deed  is  a  forgery,  you  are  charged  that  a  deed  over 
thirty  years  old  is  admitted  as  evidence  before  the  jury  without  any  other 
proof  of  its  execution,  and  the  allidavit  of  forgery  filed  herein  does  not 
require  defendants  to  prove  such  deed  to  be  genuine,  but  the  burden  of 
proving  it  to  be  a  forgery  is  on  the  plaintiffs;  but  the  fact  that  the  deed 
is  thirty  years  old  or  over  is  not  conclusive  of  its  genuineness,  but  it  can 
be  shown  to  be  a  forgery  by  evidence,  as  could  any  other  instrument;  and 
the  jury  ai*e  to  determine,  from  all  the  facts  and  circumstances  in  evi- 
dence, whether  or  not  such  deed  is  in  fact  genuine  or  a  forgery.  If, 
therefore,  the  jury  find  from  the  evidence  that  the  signature  of  Robert 
W.  Hamilton  to  such  deed  was  not  made  by  Robert  W.  Hamilton,  and 
that  the  same  is  a  forgery,  you  should  find  for  plaintiffs  on  the  issue  of 
title." 

The  assignment  of  error,  so  far  as  necessary  to  be  considered,  was  as 
follows: 

"  The  court  attached  undue  weight  to  the  instrument  upon  which  said 
charge  was  given,  by  assuming  in  said  charge,  and  conveying  the  idea  to 
the  jury,  that  said  instrument  as  presented  to  the  jury  proved  its  own 
execution  and  genuineness  as  the  deed  of  Eliza  Ann  Hamilton  to  the  land 
in  controversy,  and  placed  the  burden  on  plaintiffs  to  disprove  the  same," 

The  rest  of  the  assignment  was  argumentative,  and  may  not  have  been 
calculated  to  sustain  the  proposition  embraced  in  so  much  of  the  assign- 
ment as  is  here  quoted;  but  we  are  of  opinion  that  the  assignment  is  suf- 
ficient to  require  an  examination  of  the  charge. 

The  deed  purported  to  be  made  by  Robert  W.  Hamilton  and  his  wife 
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Eliza  Ann,  the  mother  and  father  of  the  plaintiflPs;  and  while  the  affidavit 
of  forgery  applied  to  the  cntii-e  instrument,  there  was  no  dii*ect  evidence 
tending  to  show  that  it  was  not  executed  by  the  mother,  but  there  was 
direct  testimony  tending  to  show  tliat  the  father  did  not  sign  it. 

If  the  deed  was  properly  admitted  as  an  ancient  instrument,  in  the  ab- 
sence of  all  testimony  tending  to  show  that  it  was  not  a  genuine  instru- 
ment, the  judgment  must  necessarily  have  been  for  the  defendants,  if 
tliere  was  no  other  question  in  the  case;  but  the  question  arises,  where 
there  was  testimony  tending  directly  to  show  that  the  instrument  was 
not  signed  by  the  father,  and  other  circumstances  bearing  on  the  question 
of  tlic  genuineness  of  the  instrument,  whether  the  chai-ge  was  calculated 
to  mislead  the  jury. 

The  latter  part  of  the  charge  informed  the  jury,  that  the  age  of  the 
deed  was  not  conclusive  evidence  of  its  genuineness,  and  that  notwith- 
standing its  age  it  might  be  proved  to  be  a  forgery,  as  could  any  other 
instrument,  and  it  dii-ected  the  jury  to  look  to  all  the  facts  and  circum- 
stances in  evidence  to  determine  whether  the  deed  was  genuine  or  a  forgery. 

Thei-c  can  be  no  objection  to  so  much  of  the  charge;  but  in  view  of 
what  preceded,  what  facts  and  circumstances  wei*c  the  jury  to  consider  as 
in  evidence,  and  what  weight  were  they  to  undei'Stand  from  the  charge 
should  be  given  to  the  deed  itself  ? 

niey  had  been  instructed,  in  effect,  that  the  deed  was  admissible  and 
liad  been  admitted  in  evidence  because  it  was  over  thirty  years  old,  and 
if  this  liad  been  connected  immediately  with  the  latter  part  of  the  charge, 
which  we  have  already  noticed,  there  could  have  been  no  reasonable  objec- 
tion to  it;  but  were  the  words  "  the  affidavit  of  forgery  filed  herein  does 
not  require  defendants  to  prove  such  deed  to  l>c  genuine,  but  the  burden 
of  proving  it  to  be  a  forgery  is  on  the  plaintiffs,"  calculated  to  mislead 
the  jury,  or  was  the  charge  by  reason  of  this  eiToneous.^ 

In  cases  in  which  evidence  is  introduced  by  the  respective  parties,  tend- 
ing to  prove  and  to  disprove  the  issues  of  fact  involved  in  a  cause,  occasion 
does  not  arise  for  declaration  upon  whom  the  burden  of  proof  rests;  for 
the  question  then  becomes  merely  one  of  preponderance  of  evidence,  which 
is  for  the  decision  of  the  jury  under  all  the  evidence  introduced,  whether 
this  be  direct  or  circumstantial. 

In  such  cases  a  charge  upon  the  burden  of  proof  is  more  likely  to  mis- 
lead than  to  give  a  jury  a  correct  view  of  their  duties. 

The  charge  placed  the  burden  of  proving  that  the  deed  was  not  gen- 
uine upon  the  plaintiffs.  Was  that  correct?  The  land  having  been 
granted  to  an  ancestor  of  Mrs.  Stooksbury,  proof  that  she  was  the  sole 
heir  entitled  her  to  a  judgment,  in  the  al)sence  of  testimony  sufficient  to 
show  that  her  mother,  joined  by  her  father,  executed  the  instrument 
under  which  defendants  claim. 

The  burden  of  bringing:  evidence  to  show  that  that  instrument  was  ex- 
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€cuted  by  them  rested  upon  those  who  asserted  that  fact,  and  a  charge  to 
the  contrary  was  erroneous.  UiK)n  whom  rests  the  burden  of  bringing 
evidence  to  establish  a  material  issue  of  fact  must  be  determined  by  the 
court;  but  whctlier  that  burden  has  been  met,  when  there  is  a  conflict  of 
evidence,  must  be  determined  by  the  jury. 

The  charge  assumed  that  the  age  of  the  instrument  entitled  it  to  admis- 
sion as  evidence  without  reference  to  proof  of  the  necessary  corroborative 
facts;  and,  in  effect,  informed  the  jury  that  its  age  and  admission  made 
it  necessary  for  plaintiffs  to  bring  evidence  sufficient  to  show  that  it  was 
not  executed  by  the  father  and  mother  of  Mrs.  Stooksbury. 

There  are  several  objections  to  such  a  charge. 

On  the  issue  as  to  the  genuineness  of  the  instrument,  the  jury  were  en- 
titled to  look  to  all  the  evi<lence  tending  to  prove  or  to  disprove  any  cor- 
roborative fact  necessary  to  be  shown  and  considered  by  the  court  in  the 
first  instance  in  determining  whether  the  instrument  should  be  admitted, 
and  the  charge  was  calculated  to  induce  the  belief  that  nil  facts  of  this 
character  had  been  conclusively  settled  by  the  court  when  the  pa[)er  was 
admitted  as  an  ancient  instrument. 

The  more  obvious  and  fatal  objection  to  so  much  of  the  charge,  however, 
is,  that  it  declared  that  the  age  and  admission  of  the  instrument  must  be 
given  a  prima  facie  effect,  whereby  the  burden  of  proving  the  instrument 
not  to  be  genuine  was  cast  upon  the  plaintiffs. 

Thus  the  court  assumed  and  exercised  the  power  to  weigh  and  declare 
the  effect  to  be  given  to  evidence,  which  was  a  clear  violation  of  the 
statute,  which  declares  that  a  judge  shall  not  charge  or  comment  on  the 
weight  of  evidence,  but  shall  submit  all  contested  questions  of  fact  solely 
to  tlic  decision  of  the  jury.     Sayles*  Civ.  Stat.,  art.  1317. 

As  before  said,  it  rested  with  the  defendants  to  prove  the  execution  of 
the  deed  on  which  they  relied,  and  this  they  attemi>ted  to  do  by  proving 
its  ago  and  other  corroborative  facts  deemed  by  the  court  sufficient  to 
authorize  its  admission  in  evidence;  and  when  the  court  declared  that  the 
evidence  of  genuineness  thus  furnished  cast  the  burden  of  proving  that 
tlie  instrument  was  not  genuine  upon  the  plaintiffs,  he,  in  effect,  declared 
that  the  evidence  introduced  on  the  admissibility  of  the  deed  proved  prima 
facie  its  genuineness. 

Such  a  conclusion  can  not  be  reached  witliout  weighing  the  evidence  on 
which  it  is  based,  and  a  declaration  of  the  result  of  that  i)rocess  is  a  charge 
or  comment  on  tlie  weight  of  evidence  as  clearly  as  would  be  a  declaration 
by  a  court  to  a  jury  that  the  evidence  of  a  ^mrticular  witness  was  suffi- 
cient prima  facie  proof  of  some  specific  fact. 

If,  instead  of  relying  u[)on  the  deed  as  an  ancient  instrument,  its  exe- 
-cution  had  been  proved  by  a  subscribing  witness,  and  ui)on  this  admitted 
in  evidence,  would  it  be  contended,  when  the  evidence  of  tliat  witness 
was  directly  contradicted  by  one  or  more  witnesses  introduced  by  the 
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plaintiffs,  that  the  court  might  lawfully  charge  that  the  burden  their 
rested  upon  the  plaintiffs  to  prove  that  the  deed  was  not  genuine  ? 

Certainly  not,  for  such  a  charge  would  rest  upon  the  theory  that  the 
court  might  weigh  the  testimony  of  the  witnesses,  and  declare  that  of  the 
subscribing  witness  entitled  to  more  weight  than  should  be  given  to  ibe 
testimony  of  others. 

In  such  a  case  the  burden  would  still  rest  upon  the  party  offering  and 
relying  upon  the  deed,  and  a  jury  should  be  instructed  to  decide  the  issue 
in  accordance  with  the  preponderance  of  the  evidence. 

No  more  weight  could  be  given  to  a  deed,  as  a  matter  of  law,  which 
was  admissible  and  admitted  as  an  ancient  instrument  than  ought  to  be 
to  one  proved  by  a  subscribing  witness. 

So  far  as  their  admissibility  is  concerned,  this  must  be  determined  by 
the  court;  but  the  ultimate  weight  to  be  given  to  a  deed  admissible  be- 
cause proved  in  the  one  manner  or  the  other,  so  far  as  the  question  of 
genuineness  goes,  when  there  is  a  conflict  of  evidence  as  to  this,  must  be 
determined  by  the  jury. 

The  charge,  in  addition  to  informing  the  jury  tlmt  the  burden  of  prov- 
ing the  deed  not  to  be  genuine  rested  upon  the  plaintiffs,  informed  them 
that  the  affidavit  of  forgery  did  not  require  defendants  to  prove  the  deed 
to  be  genuine. 

It  is  true,  where  a  deed  is  offered  as  an  ancient  instrument,  that  an  afli* 
davit  of  forgery  docs  not  make  it  necessary,  in  order  to  entitle  it  to  ad- 
mission, that  proof  other  than  such  as  is  requisite  in  such  cases  should  be 
made;  but  the  question  of  admissibility  is  in  all  cases  for  tlie  court,  while 
the  weight  to  be  given  to  the  evidence  on  which  it  is  admitted,  as  well  as  to 
the  instrument  itself,  in  so  far  as  the  question  of  genuineness  goes,  where 
there  is  a  conflict  in  the  evidence  on  this  point,  must  in  all  cases  ulti- 
mately be  left  to  the  decision  of  the  jury. 

The  part  of  the  charge  last  noticed  was  evidently  intended  to  impress 
upon  the  jury  the  belief,  that  in  the  opinion  of  the  court,  defendants  bad 
introduced  sufficient  evidence  to  show  that  the  deed  was  executed  by  the 
father  and  mother  of  plaintiff — that  the  genuineness  of  the  deed  was 
proved. 

If  on  proper  and  uncontroverted  testimony  a  deed  be  admitted  as  an 
ancient  instrument,  then,  in  the  absence  of  evidence,  subsequently  admit- 
ted, tending  to  show  that  it  is  not  genuine,  a  court  might,  without  viola- 
tion of  the  statute,  instruct  a  jury  to  consider  the  execution  of  the  instru- 
ment proved;  but  such  was  not  the  attitude  of  this  case;  and  fi*om  the 
charge  the  jury  might  well  come  to  the  conclusion  that  the  admission  of 
the  deed  entitled  it  to  more  weight  than  they  were  under  obligation  U> 
give  to  it. 

In  dealing  with  questions  of  this  kind,  sight  must  not  be  lost  of  the  fact 
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that  the  court  and  jury  each  have  their  proper  powers,  the  exercise  of 
which  by  the  one  is  not  an  invasion  of  the  right  of  the  other. 

Whether  testimony  is  admissible  is  addressed  to  and  must  be  determined 
by  the  court;  but  the  weight  to  be  given  to  corroborative  evidence  on 
which  a  deed  is  admitted  as  an  ancient  instrument,  including  the  appear- 
ance and  age  of  the  paper  itself,  as  well  as  to  all  evidence  introduced  and 
tending  to  show  that  the  paper  is  not  genuine,  must  be  left  for  the  ulti- 
mate decision  of  the  jury,  under  all  the  relevant  testimony  permitted  to 
go  before  them. 

"  If  the  genuineness  of  a  deed  is  the  fact  in  question,  the  preliminary 
proof  of  its  execution,  given  before  the  judge,  does  not  relieve  the  party 
offering  it  from  the  necessity  of  proving  it  to  the  jury.  The  judge  only 
decides  whether  there  is,  prima  facie,  any  reason  for  sending  it  at  all  to 
the  jury."     1  Greenl.,  49. 

**  In  all  cases  the  question,  whether  evidence  be  admissible  or  not,  is  a 
question  to  be  decided  by  the  judge  alone,  although,  after  it  is  admitted, 
its  credibility  and  weight  are  questions  for  the  jury,  who  in  so  doing  con- 
sider all  the  circumstances  of  the  case,  including,  of  course,  those  upon 
which  the  judge  has  decided  that  the  evidence  was  admissible."  Stark, 
on  Ev.,  788;  Pasture  Co.  v.  Preston  <fe  Smith,  65  Texas,  451. 

Such  being  the  rule,  the  charge,  to  the  effect  that  defendants  were  not 
required  to  prove  the  genuineness  of  the  deed,  was  misleading. 

The  evidence  as  to  the  genuineness  of  the  deed,  as  before  said,  was 
conflicting,  and  the  question  should  have  been  left  to  the  decision  of  the 
jury,  under  an  instruction  requiring  them  to  look  to  all  the  evidence  per- 
mitted to  go  before  them,  without  any  intimation  that  the  admission  of 
the  deed  relieved  the  defendants  from  the  necessity  to  produce  a  prepond- 
erance of  evidence  in  favor  of  its  genuineness. 

The  effect  of  the  charge  given  was  to  declare  to  the  jury,  that  defend- 
ants had  prima  facie  established  the  proper  execution  of  the  deed  by  the 
parents  of  the  plaintiff,  and  in  view  of  the  conflict  of  evidence,  this  was 
error.     Pasture  Co.  v.  Preston  <it  Smith,  65  Texas,  452. 

The  rule  under  which  ancient  instruments  are  admitted  in  evidence, 
without  direct  proof  of  their  execution,  is  based  on  the  usual  relation  of 
ascertained  facts  to  some  ulterior  fact  not  directly  proved,  which  the  com- 
mon experience  of  men  shows  usual  13^  to  exist. 

The  fact  not  directly  proved  is  said  to  be  presumed,  but  the  presump- 
tion is  only  one  of  fact;  and  when  the  fact  to  be  presumed  is  controverted 
by  direct  testimony,  the  jury  may  indulge  or  reject  the  presumption,  as 
the  entire  evidence  may  justif}-;  and  in  such  a  case  a  court  has  no  lawful 
power  to  compel  a  jury,  through  a  charge,  to  indulge  or  reject  the  pre- 
sumption, for  such  a  power  could  not  exist  without  the  right  to  weigh 
and  declare  the  weight  of  the  evidence  introduced  by  the  respective 
parties. 
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The  matter  of  presumption  will  be  considered  in  another  banch  of  this 
case. 

While  under  a  usual  charge  a  jury  will  ordinarily  understand  that  it  is 
their  duty  to  weigh  the  testimony  of  a  witness  who  testifies  before  them, 
and  to  judge  of  his  credibility,  it  may  be  true  that  they  may  not  always 
HO  fully  understand  that  it  is  their  privilege,  as  well  as  duty,  to  weigh 
every  part  of  the  direct  testimony,  and  therefrom  to  draw  such  inferences 
of  fact  as  this  may  justify;  and  in  many  cases  it  will  be  proper  for  a  court 
to  so  shape  the  charge  that  a  jury  may  clearly  understand  their  duty  in 
this  respect,  but  in  so  doing  should  carefully  I'efrain  from  violating  the 
rule  which  forbids  the  judge  to  charge  or  comment  on  the  weight  of  evi- 
dence. 

The  charge  in  this  case  was  not  of  that  character,  and  courts  have  no 
right  to  approve  it,  and  thus  indirectly  repeal  a  statute.  If  the  statute 
be  impolitic,  the  Legislature  ought  to  repeal  it;  but  so  long  as  it  stands, 
the  courts  must  enforce  it. 

The  certificate  authenticating  the  deed  on  which  defendants  relied  pur- 
ported to  be  made  by  a  notaiy  public,  and  was  in  fonn  such  as  the  law 
required  to  be  made  to  a  deed  conveying  the  sepai-ate  estate  of  a  married 
woman. 

The  conclusion  of  the  certificate  was  as  follows: 

**  To  certify  which,  I  hereto  sign  my  name  and  affix  my  seal,  this  fourth 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-nine. 

"  George  S.  Young, 
"Notary  Public,  Red  River  County." 

Where  the  notary's  seal  is  usually  placed  there  appears  on  the  paper  t 
discoloration,  circular  in  form,  and  about  the  usual  size  of  a  notary's  seal; 
and  on  this  are  seen  fragments  of  wax  of  same  color  as  the  circle,  which 
shows  the  discoloration  of  the  paper,  over  which  the  wax  seems  once  to 
have  extended,  but  the  paper  does  not  now  show  that  a  notarial  seal  was 
ever  impressed  upon  it. 

The  notary's  signature  was  proved,  and  there  was  testimony,  circum- 
stantial in  character,  rendering  it  likely  that  he  used  at  that  time  a  seal 
that  would  not  leave  its  impress  on  paper,  but  on  wax  would  leave  its  im- 
pression, with  a  raised  star  in  the  center  and  lettei's  around  the  margin; 
while  on  the  other  hand,  there  was  evidence  to  the  effect,  that  a  short  time 
before  the  date  of  his  certificate  to  the  deed  in  controversy  he  used  a  seal 
making  its  impress  on  paper — such  a  seal  as  is  commonly  used. 

The  notary  was  a  subscribing  witness  to  the  deed,  and  proved  it  for 
record  on  October  11,  1851,  the  father  of  plaintiffs  never  having  acknowl- 
edged it. 

There  was  some  other  evidence  circumstantial  in  eharaeter  comuaf 
from  each  side. 
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After  instructing  the  jury,  with  substantial  accuracy,  what  would  con- 
fititute  a  seal,  and  as  to  the  time  when  a  seal  must  have  existed  on  the 
paper  to  give  validity  to  the  deed,  the  court,  in  the  same  connection,  in- 
structed the  jury  as  follows:  "And  it  is  a  general  rule  of  law,  that  acts 
which  purport  to  have  been  done  by  public  oflicei-s,  in  their  official  cai)ac- 
ity  and  within  the  scope  of  their  duty,  will  be  presumed  to  have  been 
r^ular  and  in  accordance  with  their  authority  until  the  contrary  ap|>eai*8." 

By  so  much  of  the  charge  the  jury  evidently  understood  tlie  court  to 
inform  them,  and  the  court  evidcntl}'  intended  them  to  understand,  that 
they  would  conclude,  in  the  absence  of  evidence  to  the  contrary,  from 
the  fact  that  the  certificate  purported  to  be  the  act  of  a  public  officer, 
that  he  placed  such  a  seal  on  the  pa|>er,  in  attestation  of  his  act,  as  the 
law  required. 

This  was,  in  effect,  a  charge  that  the  paper  offered  in  evidence  was 
prima  facie  evidence  that  the  officer  affixed  to  his  certificate  the  seal  re- 
quired by  law. 

When  a  judge  instructs  a  jury  that  a  given  fact  will  be  presumed,  he 
must  be  undei*stood  to  mean  that  tlie  fact  is  to  be  taken  as  established; 
a  result  wliich  can  not  be  reached,  except  in  those  cases  in  which  the  pre- 
sumption is  said  to  be  one  of  law,  and  therefore  conclusive,  otherwise 
Uian  by  weighing  the  evidence  and  therefrom  determining  the  existence 
or  nonexistence  of  the  fact. 

Such  a  weighing  of  evidence  by  a  judge  and  declaration  of  the  result 
to  the  jury  is  clearly  a  violation  of  the  letter  and  spirit  of  the  statute 
which  declares,  that  a  judge  ''  shall  not  charge  or  comment  on  the  weight 
of  evidence;  he  shall  so  frame  the  charge  as  to  distinctly  separate  tlie  ques- 
tions of  law  from  the  questions  of  fact;  he  sliall  decide  on  and  instruct 
the  jury  as  to  the  law  arising  on  the  facts,  and  sliall  submit  all  contro- 
verted questions  of  fact  solely  to  the  decision  of  the  jury.*'  Rev.  Stats., 
art.  1317. 

When  a  judge  instructs  a  jury  that  there  is  a  general  rule  of  law,  that 
on  proof  of  given  facts  being  made,  the  law  presumes  tlie  existence  of 
another  fact,  then  he,  in  effect,  instructs  the  jury  to  hold  the  latter  fact 
established  if  the  former  exists. 

The  inference  of  one  fact  from  the  existence  of  others  is  for  the  jury, 
and  not  for  the  court,  in  all  cases  in  which  the  fact  to  be  inferred  or  pre- 
sumed is  to  believed  or  rejected,  as  the  application  of  reason  and  common 
experience  to  the  facts  proved  may  justify. 

This  involves  a  weighing  of  evidence,  and  that  the  court  in  this  case 
may  not  have  made  the  presumption  conclusive  docs  not  cure  the  error; 
for  a  charge  that  given  facts  are  prima  facie  evidence  of  another  is  as 
much  a  violation  of  the  spirit  of  the  statute  as  would  be  a  charge  that 
specific  facts  proved  required  another  to  be  conclusively  presumed. 

It  has  been  frequently  held  in  this  State,  that  a  charge  which  in  effect 
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informed  a  jury  that  the  law  presumes  the  existence  of  some  fact  from 
the  existence  of  othei-s,  is  a  charge  upon  the  weight  of  evidence,  and 
therefore  improper,  unless  it  be  in  those  cases  in  which  the  presumption 
is  said  to  be  one  of  law,  and  therefore  conclusive,  or  one  of  fact  required 
by  positive  law,  but  rebutable.  Heldt  v.  Webster,  60  Texxts,  209;  Bier- 
ing  V.  Bank,  69  Texas,  602;  Railway  v.  Robinson,  73  Texas,  284;  Vera- 
mendi  v.  Hutchins,  56  Texas,  419,  422;  Brown  v.  State,  23  Texas,  201. 

This  is  understood  to  be  the  rule  elsewhere.  People  v.  Carrillo,  54 
Cal.,  63;  Stone  v.  Geyser,  etc.,  Co.,  52  Cal.,  318;  People  v.  Walden,  51 
Cal.,  588;  Kcrkelrath  v.  Stookes,  63  III.,  488;  Administrator  v.  Dubill, 
19  Mo.,  361;  Insurance  Co.  v.  Buchanan,  100  Ind.,  81;  Finch  v.  Borgers, 
89  Ind.,  362;  Crunquettc  v.  Barada,  28  Mo.,  499;  Best  on  Ev.,  304; 
SUirk.  on  Ev.,  785;  Greenl.  on  Ev.,  44,  48;  Thomp.  on  Trials,  2287, 
2290. 

It  is  said  that  every  sane  person  who  has  reached  years  of  discretion  is 
presumed  to  know  the  law;  but  it  is  not  meant  by  this  that  an  inference 
is  to  be  drawn  that  such  persons  do  actually  know  the  law  of  the  land  in 
wliicli  they  live. 

The  expression  is  misleading,  for  there  is  no  inference  based  on  proba- 
bilities that  any  such  knowledge  exists;  but  public  policy  requires  that 
all  such  |>ei-sons  shall  be  held  to  responsibility  for  their  acts,  without 
reference  to  their  knowledge  or  want  of  knowledge  of  the  law. 

This  is  the  rule  of  law,  and,  capacity  existing,  no  inquiry  will  be  made 
or  i)ermitted  as  to  knowledge  or  want  of  knowledge;  and  of  this  rule  it 
is  the  province  of  the  judge  to  inform  the  jury. 

If  carnal  knowledge  of  a  woman  be  obtained  by  "  fraud,"  as  defined 
in  article  531,  Penal  Code,  the  presumption  that  consent  was  not  given 
is  made  conclusive  by  the  statute.     Of  this  a  court  may  inform  the  jury. 

These  are  illustrations  of  what  are  termed  presumptions  of  law  conclu- 
sive in  their  nature. 

The  Penal  Code  provides,  that  "  every  pei'son  accused  of  an  oflFense 
shall  be  presumed  to  be  innocent  until  his  guilt  is  established  to  the  sat- 
isfaction of  those  whose  province  it  is  to  try  him."     Art.  11. 

This  is  Y^aWy  a  rule  of  law  as  to  the  burden  of  proof  and  the  weight  of 
evidence  necessary  to  a  conviction;  but  treated  as  one  fixing  inference  of 
fact  which  a  jury  must  indulge  in  criminal  cases,  it  furnishes  an  illustra- 
tion of  a  presumption  of  fact  positively  fixed  by  law,  but  subject  to  be 
overcome,  of  which  it  would  be  the  duty  of  a  court  to  infonn  the  jury. 

The  law  further  provides,  that  '*  the  intention  to  commit  an  offense  is 
presumed  whenever  the  means  used  is  such  as  would  ordinarily  result  in 
the  commission  of  tlie  forbidden  act."     Penal  Code,  art.  50. 

This  is  but  a  presumption  of  fact,  subject  to  be  rebutted;  but  as  it  is 
fixed  by  positive  law,  a  court  would  be  authorized  to  inform  a  jury  Gt 
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the  existence  of  the  pi*esumption,  so  qualifying  the  charge  as  to  not  make 
it  of  conclusive  character. 

The  law  provides,  that  *'the  jury  in  all  cases  are  the  exclusive  judges 
of  the  facts  proved  and  of  the  weight  to  be  given  to  the  testimony,  ex- 
cept where  it  is  provided  by  law  that  proof  of  any  particular  fact  is  to  be 
taken  as  cither  conclusive  or  presumptive  proof  of  the  existence  of  another 
fact,  or  where  the  law  directs  that  a  certain  degree  of  weight  is  to  be  at- 
tached to  a  certain  species  of  evidence."     Code  Crim.  Proc,  art.  728. 

While  this  statute  applies  in  terms  only  to  criminal  procedure,  it  fairly 
states  the  rule  applicable  to  civil  cases. 

Commenting  on  this  statute,  it  was  said:  "  The  jury  are  the  exclusive 
judges  of  the  weight  to  be  given  to  every  part  of  the  testimony,  whether 
for  or  against  the  prisoner;  unless  some  part  of  the  testimony  has  an 
artificial  importance  given  to  it  by  law,  as  the  act  of  killing,  unexplained, 
raises  the  presumption  of  another  fact — a  malicious  intent  in  the  mind  of 
the  slayer;  or  unless  a  certain  degree  of  weight  is  attached  to  a  certain 
species  of  evidence,  as  that  '  a  conviction  can  not  be  had  upon  the  testi- 
money  of  an  accomplice,  unless  corroborated  by  other  evidence  tending 
to  connect  the  defendant  with  the  offense  committed.'  It  is  the  duty  of 
the  court  to  instruct  the  jury  {x\x)n  those  legal  presumptions,  and  de- 
grees of  weight  in  particular  testimony,  constituting  exceptions  to  the 
general  rule;  not  because  they  may  be  in  consonance  with  enlightened 
reason  and  experience,  but  because  they  are  prescribed  as  rules  of  law, 
pertaining  to  the  weight  of  evidence.  So  far  only  is  the  court  required 
to  enlighten  the  jury  upon  the  weight  to  be  given  to  the  testimony." 
Brown  v.  State,  23  Texas,  201. 

The  presumption  referred  to  in  the  charge  was  one  of  fact  not  fixed  by 
law,  and  it  is  not  now  necessary  to  determine  whether,  under  the  facts, 
the  maxim  on  which  the  proposition  contained  in  the  charge  was  based 
might  have  been  applied  by  the  judge  had  he  been  trying  the  cause  with- 
out a  jury. 

In  cases  in  which  the  evidence  justifies  it,  a  court  may  instruct,  that 
from  facts  in  evidence,  if  believed  by  the  jury  to  be  true,  they  may  or 
not  presume  the  existence  of  another  fact,  if  in  their  judgments  this  be 
authorized  from  a  careful  consideration  of  all  the  evidence  before  them. 
This  would  not  be  objectionable,  and  sometimes  may  be  proper;  but  in 
all  cases  the  existence  or  nonexistence  of  the  facts  the  evidence  tends  to 
prove,  if  there  be  conflict,  as  well  as  the  existence  or  nonexistence  of  the 
fact  to  be  inferred  from  other  facts,  must  be  left  to  the  determination  of 
the  jury. 

An  instruction  should  not  convey  to  the  minds  of  the  jury  an  impres- 
sion that  the  law  or  the  judge  attaches  certain  weight  to  particular  testi- 
mony, except  in  the  instances  before  referred  to. 

If  the  law  declares  the  weight  that  shall  be  given  to  certain  evidence, 
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a  court  may  so  inform  a  jury;  but  if  that  may  be  overthrown  by  other 
evidence,  then  it  becomes  the  duty  of  the  court,  if  evidence  tending  to  a 
contrary  conclusion  be  introduced,  to  leave  the  whole  question  of  fact  to 
the  jury.     Pasture  Co.  v.  Pi-eston,  65  Texas,  452. 

It  has  often  been  held,  that  after  great  lapse  of  time  the  existence  of 
a  power  under  which  a  person  assumed  to  act  might  be  presumed,  but 
such  a  presumption  is  one  of  fact. 

In  Johnson  v.  Timmons,  50  Texas,  537,  such  a  presumption  was  said 
to  be  one  of  law,  but  this  we  think  not  strictly  correct. 

In  that  case  there  was  no  conflicting  evidence,  and  it  was  held,  that  the 
facts  proved  not  only  authorized  a  finding  that  the  power  existed,  but 
required  an  instruction  to  the  jury  to  presume  the  existence  of  the  power, 
there  being  no  conflict  in  the  evidence,  notwithstanding  the  presumption 
was  one  of  fact. 

In  Garner  v.  Lasker,  the  question  was  as  to  the  sufficiency  of  the  evi- 
dence to  authorize  the  presumption  of  fact  which  the  judge  trying  the 
case  without  a  jury  indulged.     71  Texas,  431. 

The  conclusion  reached  by  the  majority  of  the  judges  of  the  Court  of 
Civil  Appeals  being  correct,  the  judgment  of  the  District  Court  will  be 
revei-sed  and  the  cause  remanded. 

Beversed  and  remanded. 

Delivered  June  15,  1893. 


Weatherford,  Mineral  Wells  <fe  Northwestern  Railway 
Company  v.  Francis  Granger. 
85  wi  No.  28. 

1.  Pleading"— Petition—Exceptions.— Sec  petition  setting  out  several  dis- 
tinct items  of  service  for  wliich  compensation  was  asked.  There  was  a  p:eneral 
demurrer,  and  a  special  exception  that  ''  the  i>etition  does  not  show  the  items  of 
service  claimed  by  the  plaintitt'  with  sufficient  certainty  and  imrtienlarity  to  re- 
quire tlie  defendant  to  plead  thereto.''  Some  of  the  items  were  distinctly  described. 
Held,  tJiat  the  general  demurrer  was  rightly  overruled.    See  example. 

2.  Case  Discussed  —  Coniinon  Counts.  —  Caldwell  v.  Haley,  3  Texas, 
317,  discussed  and  adhered  to,  but  held  not  to  apply  where  several  distinct  items 
are  set  out. 

3.  Pleadingr— Defective  Allegations  cms  to  Part  of  Plaintiffs  Case. 
The  rule  of  decision  where  special  exceptions  are  ftleil  to  parts  of  tlie  petition  is 
Rule  18  of  Rules  for  District  Courts:  '*A  special  exception  shall  not  only  iwiut  out 
the  particular  pleading  excepted  to,  but  shall  point  out  Intelligibly  the  obscurity 
*  ♦  *  or  other  insufficiency  in  the  pleadin<;  objected  to."  An  exception  not  so 
si>ecifying  will  be  ti-eated  as  a  general  demurrer,  and  in  such  case,  if  any  Item  in 
the  petition  is  well  pleaded,  the  demurrer  should  be  overruled. 

This  case  was  appealed  from  the  District  Court  of  Parker  CJounty. 
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Id  the  CJonrt  of  Civil  Appeals,  Second  District,  Associate  Justice  Ste- 
phens was  disqualified.  The  judgment  below  was  revei*sed;  a  motion  for 
rehearing  was  filed.  Pending  such  motion  the  question  of  sufficiency  of 
the  petition  was  certified  to  the  Supreme  Court. 

G.  A.  McCally  for  appellant. — When  there  is  any  obscurity,  duplicity, 
generality,  or  any  other  defect  in  form  in  the  petition,  tlie  objection  is 
made  by  special  exception,  showing  in  what  resi^ect  the  pleading  is  de- 
fective.    Rule  18,  47  Texas,  620;  34  Texas,  361. 

As  to  surplusage:     1  Texas,  364. 

Alleging  an  indebtedness  without  stating  time  of  account:  2  Texas, 
485;  5  Texas,  276. 

Payment  without  stating  time  and  manner:     6  Texas,  582. 

Failure  to  bring  money  in  court  or  to  offer  to  do  so:     20  Texas,  499. 

Facts  in  affidavit  for  attachment  not  negatived,  though  stated  that  at- 
tachment was  wrongfully  issued:     7  Texas,  517 

False  imprisonment,  that  there  were  reasonable  grounds,  but  do  not 
state  the  grounds:     19  Texas,  121. 

Fraud  alleged,  but  not  the  facts:     28  Texas,  610. 

Failure  of  consideration,  but  no  tender  back:     28  Texas,  610. 

Limitation:  17  Texas,  35;  24  Texas,  345;  29  Texas,  178;  33  Texas, 
354;  34  Texas,  356;  34  Texas,  364;  43  Texas,  624;  51  Texas,  578. 

S.  B,  Oantey,  for  appellee. — 1.  The  demurrer  urged  in  this  case  wa3 
a  general  exception;  to  constitute  a  special  exception  it  must  point  out 
the  uncertainty  at  which  it  is  directed.  "  The  pleader  must  lay  his  finger 
upon  the  very  point."  Rules  for  Dist.  Cts.,  18;  Sayles*  Plead,  and  Prac., 
sees.  26,  38;  1  Chit.  Plead.,  16  ed.,  pp.  252,  559,  667,  694,  699;  Gould's 
Plead.,  434;  2  Esteems  Plead.,  sees.  3160-3165. 

2.  There  can  be  no  demurrer  to  a  demurrer;  hence  a  demurrer,  de- 
scribed by  the  pleader  as  a  special  exception,  but  failing  to  i)oint  out  the 
defect  complained  of,  is  itself  defective,  and  should  always  be  overruled. 
Chitty,  14  cd.,  pp.  252,  667,  and  note;  Boynton  v.  Tidwell,  19  Texas, 
119;  Railway  v.  Montier,  61  Texas,  122;  Canales  v.  Perez,  65  Texas,  292; 
George  v.  Lemon,  19  Texas,  152;  Frosh  v.  Swett,  2  Texas,  485;  Holmes 
V.  Railway,  94  111.,  439;  Witley  v.  Carpenter,  15  Law  Rep.  Ann.,  855. 

3.  It  can  be  safely  stated  as  a  general  rule,  that  a  pleading  which  is  de- 
murred to  as  a  whole,  if  good  in  part  will  stand,  and  the  demurrer  must 
be  overruled.  There  is  no  authority  requiring  the  court  to  search  through 
all  the  items  of  service  to  ascertain  if  any  one  was  insufficiently  pleaded, 
and  divide  up  the  demurrer,  and  render  thereon  and  in  response  thereto 
two  or  more  judgments.  Oli|)hant  v.  Markham,  79  Texas,  547;  Railway 
V.  Taylor,  79  Texas,  104;  Caldwell  v.  Haley,  3  Texas,  320;  May  v.  Jones, 
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88  Ga.,  812;  Eldridge  v.  Bell,  12  How.  Pr.,  647;  9  Neb.,  516;  2  Utah,  96; 
88  Ind.,  28. 

GAINES,  Associate  Justice. — ^This  case  comes  to  us  upon  a  questicm 
certified  for  our  decision  by  the  Court  of  Civil  Appeals  for  the  Second 
Supreme  Judicial  District. 

Francis  Granger,  the  appellee,  brought  suit  against  the  appellant,  the 
Weatherford,  Mineral  Wells  <fe  Northwestern  Railway  Company,  upon  an 
account  for  services  rendered.  In  stating  his  cause  of  action  he  alleged 
in  his  petition,  *'  that  heretofore,  to-wit,  during  the  months  of  June,  July, 
August,  and  September,  and  on  divers  days  before  that  time,  in  the  year 
A.  D.  1889,  the  plaintiff,  in  his  business  as  an  attorney  at.  law,  at  the 
request  of  said  defendant,  did  and  performed  certain  labor  and  services 
in  and  about  the  drawing  divers  contracts,  bonds,  chai*ters,  and  agree- 
ments, making  divers  journeys,  and  giving  attendance  about  the  busmess 
of  said  defendant,  and  in  and  about  the  raising  of  certain  subsidies  and 
bonuses  and  right  of  way  from  citizens  of  Parker  County  and  Palo  Pinto 
for  said  defendant,  its  agents  and  officers,  as  specified  in  the  account  an- 
nexed and  made  a  part  of  this  petition,"  etc. 

The  exhibit  referred  to  is  as  follows: 

WeatJierford,  Mineral  Wells  &  Northwestern  Railway  Company^ 

To  Francis  Granger.  Dr, 

To  services  in  raising  subsidy  at  Weatherford $1,000  00 

Examination  of  charter  and  correction  of  same 100  00 

Drawing  subscription  contract  in  June,  1889 100  00 

Drawing  bond  for  $40,000,  railway  company  to  directors 

Commercial  Club 250  00 

Consultation  and  opinion  and  advice  to  said  company  upon 
various  questions  under  the  law  of  corporations  and  the 
Texas  railway  act  dui'ing  the  months  of  July,  August, 
and  September,  1889 500  00 

Total $1,950  00 

The  defendant  filed  the  following  demurrer  to  the  petition: 
"  Comes  the  defendant  herein  by  its  attorney,  and  excepts  generally  to 
plaintiff's  petition,  and  says  the  same  is  not  good  in  law,  wherefore  the 
defendant  prays  judgment  of  the  court.  And  for  special  exception  the 
defendant  says,  the  petition  does  not  show  the  items  of  service  claimed  by 
tbe  plaintiff  with  suflficient  certainty  and  particularity  to  require  the  de- 
fendant to  plead  thereto,  and  of  this  he  prays  judgment  of  the  court" 
There  was  also  an  answer.  The  court  overruled  the  demurrers,  and 
after  a  trial  upon  the  facts  gave  judgment  for  the  plaintiff. 
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The  cause  having  been  appealed,  the  Court  of  Civil  Appeals  reversed 
the  judgment  of  the  Disti'ict  Court,  upon  the  ground  that  the  special  de- 
murrer ought  to  have  been  sustained.  A  motion  for  a  rehearing  was  filed 
in  the  Court  of  Civil  Appeals,  challenging  its  ruling  upon  the  action  of  the 
trial  court  upon  the  demurrera.  The  question  now  submitted  to  us  is, 
*'  Was  the  action  of  the  court  below  correct  or  incorrect  in  overruling  the 
exceptions  above  set  forth?*' 

We  are  of  the  opinion  that  the  demurrei*s  were  correctly  overruled. 
The  petition  is  undoubtedly  good  upon  general  demurrer.  The  case  is 
unlike  that  of  Caldwell  v.  Haley,  3  Texas,  317.  There,  although  the 
aggregate  sum  claimed  was  only  $1200,  the  petition  contained  several 
counts,  each  of  which  was  intended  to  show  an  indebtedness  for  that  sum — 
one  for  work  and  labor  done,  another  for  goods  sold,  a  third  for  money 
lent,  and  a  fourth  for  money  had  and  received.  It  was  evident  that  the 
plaintiff  intended  to  claim  only  $1200,  but  upon  which  count  he  intended 
to  rely  upon  the  trial  was  left  wholly  uncertain.  The  court  held  that 
our  statute,  which  requires  the  petition  to  contain  ^^  a  full  and  clear  state- 
ment of  the  cause  of  action,"  did  not  warrant  two  or  more  counts  as  in 
a  declaration  at  common  law,  and  therefore  the  pleading  was  held  bad 
upon  general  demurrer.  Under  our  system,  the  effect  of  the  allegations 
in  the  petition  was  that  the  defendant  owed  the  plaintiff  either  for  labor 
perfonned,  or  goods  sold,  or  for  money  lent,  or  for  money  received.  Such 
alternative  pleading  is  essentially  bad.  In  the  present  case,  however,  the 
recovery  is  claimed  for  services  rendered  by  the  plaintiff  to  the  defend- 
ant, and  the  general  character  of  the  services  is  stated. 

We  think,  however,  that  some  of  the  items  shown  in  the  exhibit  to  the 
petition  are  not  stated  with  sufficient  particularity  as  against  a  proper 
special  exception,  notably  the  first  and  probably  the  last.  The  others  we 
think  definite  enough  to  answer  every  reasonable  requirement  of  the  law. 

But  this  brings  us  to  the  question,  whether  the  special  demurrer  is  suf- 
ficient to  meet  such  a  case.  It  does  not  particularize  each  item  and  say 
that  the  allegations  in  reference  to  it  are  too  indefinite,  but  says  that  the 
averments  as  to  all  the  items  are  uncertain.  It  can  not  be  sustained  as  to 
the  whole.  Should  it  be  sustained  as  to  some  of  the  items  and  overruled 
as  to  the  others?  The  old  rule  at  common  law  seems  to  have  been,  that 
if  the  demurrer  be  too  large — that  is  to  say,  if  the  pleading  which  is  de- 
murred to  be  good  in  part  and  bad  in  part,  and  the  demurrer  be  to  the 
whole,  the  demurrer  should  be  overruled  as  a  whole.  But  latterly  the 
doctrine  seems  to  have  been  questioned,  if  not  overruled.  Ilurd  v.  Gray, 
1  M.  &  G.,  201,  note;  Briscoe  v.  Hill,  10  M.  &  W.,  740;  Yeates  v.  Tearle, 
6^  B.,  283.    The  equity  practice  was  in  accordance  with  the  old  rule. 

We  are  of  opinion,  however,  that  the  question  should  be  determined 
by  the  rule  of  this  court,  laid  down  for  the  government  of  the  District 
Vol.LXXXV.Sup.— 37 
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Courts,  which  reads  as  follows:  *'A  special  exception  shall  not  only  point 
out  tlie  particular  pleading  excepted  to,  but  it  shall  point  out  intelli- 
gibly the  obscurity,  inconsistency,  duplicity,  generality,  or  other  insaf- 
ficiency  in  the  pleading  objected  to.  The  general  expression,  that  it  is 
vague,  uncertain,  and  the  like,  alone  shall  be  regarded  as  no  more  than 
a  general  exception."  Rule  18:  47  Texas,  620;  84  Texas,  711.  Each 
item  in  the  account  sued  upon  in  this  case  constitutes  a  cause  of  action 
in  itself;  and  the  spirit,  if  not  the  letter,  of  the  rule  quoted  demands  that 
each  should  have  been  specially  excepted  to;  or  at  least,  that  if  any  one 
of  the  items  be  sufficiently  declared  upon,  a  special  exception  to  all,  with- 
out specifying  each  in  particular,  should  be  overruled.  Under  such  an 
exception  the  court  should  not  be  required  to  select  the  bad  from  the 
good,  and  to  sustain  the  demurrer  as  to  some  items  and  to  overrule  it  as 
to  others. 

As  we  have  before  said,  our  opinion  is  that  the  trial  court  did  not  err 
in  overruling  the  demurrers  to  the  petition,  and  it  will  be  so  certified. 

Delivered  June  15,  1893. 


First  National  Bank  op  Montague  v.  A.  B.  Robertson. 

No.  87. 

1.  Writ  of  Error  not  Issued  to  Revise  Interlocutory  Order.— The 
Court  of  Civil  Api>oal8  overruled  a  motion  to  dismiss,  based  uiK)n  alleged  delay  of 
service  of  writ  of  error  for  over  two  years  after  the  ])ctition  for  writ  of  error  was 
filed.  The  ju(l;;inent  below  was  reversed.  A  motion  for  rehearing  was  overruled. 
Application  to  Su])rcme  Court  for  writ  of  error  dismissed,  on  the  ground  that  this 
court  has  not  jurisdiction  to  grant  a  writ  of  error  for  the  puri>08e  of  revising  an 
int<»rIoi'utor>'  judgment. 

2.  Pindingrs  of  Pact  by  Court  of  Civil  Appeals.— The  refusal  to  dis- 
miss the  writ  of  error  for  want  of  diligence  in  obtaining  service  involved  the  find- 
ing of  facts.  Such  act  of  the  Court  of  Civil  Appeals  will  not  be  revised  by  the 
Supreme  Court. 

This  is  an  application  for  writ  of  error  to  the  Court  of  Civil  Appeals, 
Second  District,  in  error  from  the  District  Court  of  Mitchell  County. 

The  judgment  in  the  District  Court  was  rendered  December  4,  1889. 

February  25,  1890,  the  defendant,  the  bank,  by  its  attorney,  filed  peti- 
tion and  bond  for  writ  of  error,  and  citation  was  promptly  issued.  Coun- 
sel for  the  bank  applied  for  and  obtained  a  transcript  of  the  record,  which 
was  filed  in  the  Supreme  Court  May  3,  1890,  and  at  same  term  the  cause 
was  submitted  on  brief  of  the  said  bank. 

The  ease  was  not  reached  for  disposition  until  June  7,  1892,  when  judg- 
ment was  rendered  reversing  and  remanding  the  cause.  On  motion  for 
rehearing,  made  by  Robertson,  defendant  in  error,  the  coui't,  on  June 
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25,  1892,  ordered  said  judgment  vacated,  and  the  cause  was  stricken 
from  the  docket,  because  the  transcript  failed  to  show  that  the  citation  in 
error  had  been  served. 

On  June  20,  1892,  the  plaintiff  in  error  caused  an  alias  citation  to  be 
issued  and  served,  and  again  the  transcript  was  filed  in  the  Supreme  Court 
September  30,  1892. 

October  1,  1892,  the  defendant  in  error  (Robertson)  filed  his  motion 
to  dismiss,  because  plaintiff  in  error  had  permitted  more  than  two  years 
to  elapse  after  filing  its  petition  and  bond  before  having  defendant  in 
error  cited,  and  because  three  terms  of  the  Supreme  Court  had  passed 
after  the  filing  of  the  petition  before  it  had  caused  defendant  in  error  to 
be  served  with  citation. 

On  January  11,  1893,  the  Court  of  Civil  Appeals  overruled  the  motion 
to  dismiss.  In  passing  upon  the  motion  said  court  found  as  conclusions 
of  fact,  "  that  the  original  citation  in  error  was  never  served;  that  plaint- 
iff in  error  relied  solely  upon  its  attorney  to  take  the  necessary  stei>s  to 
prosecute  its  writ  of  error;  that  said  attorney  was  under  the  erroneous 
impression  when  he  filed  and  submitted  the  record  in  this  court  that  said 
original  citation  in  error  had  been  served;  that  at  that  time  he  probably  had 
good  reason  to  believe  that  the  citation  had  been  served,  but  that  owing  to 
lapse  of  time  intervening  and  the  loss  of  original  papei^s  in  said  cause,  he  has 
been  unable  to  show  the  particular  facts  or  circumstances  which  probably 
misled  him;  that  the  judgment  in  favor  of  defendant  in  error  was  sus- 
pended by  a  good  and  sufficient  supersedeas  bond,  and  that  no  injury  is 
likely  to  result  to  defendant  in  error  from  the  delay  in  the  prosecution 
of  the  writ  of  error;  that  neither  plaintiff  in  error  nor  its  attorney  has 
been  guilty  of  any  intentional  neglect  in  prosecuting  the  writ  of  error, 
but  that  the  delay  has  resulted  from  a  mistake  of  fact  on  the  part  of  coun- 
sel for  plaintiff  in  error;  and  lastly,  that  though  there  is  no  direct  proof 
upon  this  point,  it  may  be  inferred  that  defendant  in  error  has  silently  ac- 
quiesced in  the  delay." 

In  its  conclusions  of  law,  the  Court  of  Civil  Appeals  held,  '*  that  plaintiff 
in  error  had  not  been  guilty  of  any  such  inexcusable  neglect  to  prose- 
cute its  writ  of  error  as  would  justify  that  court  in  refusing  it  a  hearing 
upon  the  record,  and  that  the  rights  of  defendant  in  error  would  not  be 
prejudiced  by  the  overruling  of  the  motion  to  dismiss.** 

On  the  merits  the  judgment  below  was  revei-sed  and  the  case  remanded. 
Motion  for  rehearing  was  made  and  overruled. 

B.  If.  Looney  and  Carter  &  LeicrKjhl,  for  the  application. — It  is  im- 
material whether  or  not  there  was  any  intentional  negligence  upon  part 
of  the  plaintiff  in  error,  or  its  attorney,  in  obtaining  service  of  citation 
in  error,    ^'or  does  it  matter  what  was  the  cause  of  the  delay  in  securing 
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service,  so  long  as  there  was  no  fraud  or  inequitable  conduct  upon  the 
imrt  of  the  defendant  in  error. 

The  Court  of  Civil  Appeals  found  as  a  conclusion  of  fact,  that  the  origi- 
nal citation  in  error  was  never  served,  and  that  more  than  two  years  had 
elapsed  since  the  time  the  petition  and  bond  for  writ  of  error  were  filed  and 
before  the  service  of  the  citation,  and  that  three  terms  of  this  court  had 
passed  since  the  time  of  the  filing  of  said  petition  before  the  citation  was 
served.  It  Is  insisted,  that  because  of  such  neglect  and  delay  in  pi*ose- 
cuting  the  writ  of  error,  the  case  should  have  been  dismissed.  Rev.  Stats., 
arts.  1392,  1397;  Roberts  v.  Sollibellus,  10  Texas,  353;  Graham  v.  Sterns, 
16  Texas,  154;  Thompson  v.  Rice,  49  Texas,  769;  Thompson  v.  Anderson, 
82  Texas,  237. 

STAYTON,  Chief  Justice. — ^The  Court  of  Civil  Appeals  reversed  the 
judgment  of  the  District  Court  and  remanded  the  cause.  An  inspection 
of  the  application  shows  that  the  judgment  of  the  Court  of  Civil  Api>eals 
does  not  practically  settle  the  right  of  the  parties,  and  under  the  law  the 
writ  of  error  can  not  be  granted. 

It  is,  however,  claimed  that  the  Court  of  Civil  Appeals  erred  in  over- 
ruling applicant's  motion  to  dismiss  the  writ  of  error,  on  the  ground  that 
plaintiff  in  error  did  not  use  due  diligence  m  obtaining  service  of  citation 
in  error. 

The  matters  on  which  that  court  was  called  to  act  on  the  motion  were 
largely  of  fact,  and  its  rulings  thereon  this  court  would  not  ordinarily  be 
authorized  to  disturb,  even  if  it  had  jurisdiction  to  revise  such  an  inter- 
locutory ruling  in  the  absence  of  a  final  judgment  by  that  court. 

We  are,  however,  of  opinion  that  this  court  has  not  jurisdiction  to  grant 
a  writ  of  error  for  the  purpose  of  bringing  before  it  for  revision  an  inter- 
locutory judgment,  there  being  no  final  judgment  on  the  merits  which  this 
court  is  authorized  to  revise. 

The  application  will  therefore  be  dismissed. 

Application  dismissed. 

Delivered  June  15,  1893. 
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ot  ^  Western  Union  Telegraph  Company  v.  W.  S.  Carter. 

No.  IG. 

1.  Telegraph  Message— Notice  from  its  Terms.— A  tcle^jam, "  Smith- 
ville,  9-4,  1889.  To  W.  5S.  Carter,  Taylor:  N.  B.  Gorsuch  is  dead.  Answer. 
F.  S.  Faust/''  was  not  proinptl}-  dolivercd.  M.  E.  Carter  was  wife  of  W.  S.  Car- 
ter, and  (laiifflitcr  of  the  deceased  Gorsuch.  Action  for  dama^^^s  hy  W.  S.  Carter 
agauist  the  teletjraph  company.  Hekh  that  the  defendant  company  is  not  charge- 
able with  notice,  from  the  terms  of  tlie  dispatcli.  of  the  fact  tliat  M.  E.  Carter  was 
wife  of  W.  S.  Carter,  or  daughter  of  the  deceased  Gorsuch. 
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2.  Oase  Overruled.  —  Tele^j^raph  Company  v.  Brown,  71  Texas,  728,  over- 
ruled, in  so  fai*  as  it  asserts  tbe  proix>sition  tliat  it  is  necessary  that  a  telegrapk 
message  must  disclose  tlie  relationsliip  of  tlie  i)ersons  named  in  it. 

3.  Notice  by  Terms  of  Telegram.— The  message  directed  to  W.  S.  Car- 
ter, ''N.  B.  Gorsuch  is  dead.  Answer.  F.  S.  Faust,"  notified  tbe  company  (tiiat 
Is,  It  was  cimrgeable  with  notice)  tliat  Gorsucii  was  dead,  that  Carter  was  in  ail 
probability  a  near  relative,  with  a  serious  interest  in  tlie  iutolii^nce  communi- 
cated, and  in  all  probability,  upon  the  receipt  of  the  message,  would  set  out  at  once 
to  attend  the  fimenU  and  to  care  for  the  remains.  The  probable  purpose  of  adding 
the  word  answer,  was  to  learn  whether  or  not  the  message  was  delivered,  and 
wlietlier  the  party  addressed  would  he  able  to  arrive  in  time  to  attend  the  burial, 
or  to  direct  it. 

4.  General  Rule  as  to  Notice  by  Terms  of  Telegrram.— The  tele- 
graph company  is  chargeable  with  notice  of  the  relationship  that  exists,  if  any, 
between  all  tlie  parties  named  in  tlie  message,  and  with  notice  of  such  puri>ose8  as 
may  reasonably  1x5  Inferred  from  the  language  used  in  connection  with  the  subject 
matter  of  the  communication,  taking  into  consideration  the  usual  manner  of  ex- 
pressing messages  sent  by  this  means. 

6.  Probable  Consequences.— From  the  dispatch  set  out  above,  it  could  not 
be  regarded  as  in  contemplation  of  the  parties  as  proximately  the  result  of  its 
breach  that  the  body  of  Gorsuch  would  be  burled  at  an  unsuitable  place,  and  that 
a  reinterment  would  be  necessary.  The  exi)enses  of  such  reinterment  can  not  l>e 
include<l  in  damages  from  nondelivery  of  the  dispatch:  nor  could  mental  angulsli 
of  the  wife  from  tlie  mode  and  place  of  burial,  and  the  necessity  of  reinterment, 
be  considereil  as  probably  resulting  from  ttie  breach  of  duty  on  part  of  the  tele- 
graph cam  pan  y. 

6.  Measure  of  Damagres.— Tlie  plaintiff  W.  F.  Carter  is  entitled  to  recover 
the  price  i>aid  for  sending  the  message  and  costs  of  trial  court. 

Error  to  Court  of  Civil  Appeals,  Third  District,  in  a  case  on  appeal 
from  Williamson  County.     Tried  below  before  Hon.  W.  M.  Key. 
The  opinion  gives  a  statement. 

Walton,  Hill  &  Walton,  for  plaintiff  in  error. — As  will  be  seen  from  the 
conclusions  of  law  made  by  the  district  judge,  the  court  held,  that  if  the 
case  of  Telegraph  Company  y.  Brown,  71  Texas,  723,  was  the  law,  judg- 
ment should  be  for  the  defendant;  but  considering  that  case  overruled 
by  the  case  of  Telegraph  Company  v.  Moore,  just  then  decided,  judg- 
ment was  rendered  for  plaintiff.  The  case  of  Telegi-aph  Company  v. 
Kirki>atrick,  76  T^^ns,  217,  was  decided  in  quick  succession,  and  as  we  then 
thought,  and  still  i>elieve,  left  no  room  to  doubt  that  this  case  should  be 
rcvei-sed. 

Indeed,  it  would  be  diflicult  to  find  two  cases  more  alike  than  this  and 
the  Kirkpatrick  case.     In  that  case  the  message  was: 
**  (7.  E.  Kirkpab'ick,  Highland  Station: 

'*  Come  on  first  train;  bring  Ferdinand;  his  father  is  very  low. 

"Jerry  Lordan." 
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In  this  case  the  message  is: 
''  W.S,  Carter,  Taylor,  Texas: 

"  N.  B.  Gorsuch  is  dead.     Answer. 

"  F.  S.  Faust." 

Ferdinand's  father  was  C.  S.  Kirkpatrick's  wife's  father.  N.  B.  Gor- 
such was  W.  S.  Carter's  wife's  fatlier. 

In  both  cases  the  company  had  no  notice  except  tenns  of  the  message. 
Both  Kirkpatrick  and  Carter  sued  for  damages  caused  by  mental  anguish 
of  their  respective  wives  on  account  of  failure  of  one  to  get  to  her  dying 
parent  and  the  other  to  get  to  her  deceased  parent.  This  court  held  that 
Kirkpatrick  could  not  recover,  because  the  rule  announced  in  Telegraph 
Company  v.  Adams,  75  Texas,  531;  Telegraph  Company  v.  Feegles,  75 
Texas,  537;  and  Telegraph  Company  v.  Moore,  76  Texas,  66,  did  not  ap- 
ply to  his  case.    And  why  ? 

Let  us  answer  by  quoting  from  the  opinion  of  Justice  Gaines:  "  There 
i.s  notliing  uix)n  the  face  of  the  message  under  consideration  to  apprise 
the  company  either  that  plaintiff  had  a  wife,  or  that  she  was  at  Highland 
Station,  or  that  the  object  of  the  communication  was  to  afford  informa- 
tion upon  which  she  was  expected  to  act." 

Now  let  us  change  the  words  **  Highland  Station  "  to  *'  Taylor,"  and 
we  submit  that  the  enunciation  of  the  law  fits  one  case  as  well  as  the 
other. 

Yet,  while  Kirkpatrick  could  not  recover,  the  Court  of  Civil  Appeals 
announces  that  this  court's  decisions  constrain  it  to  permit  Carter  to  re- 
cover, although  the  Court  of  Civil  Appeals  think  he  ought  not. 

We  endeavored  to  point  out  to  the  court  in  our  motion  for  a  rehearing 
that  the  cases  by  which  it  felt  constrained  were  unlike  this;  that  in  each  of 
them  the  pereon  on  account  of  whose  mental  anguish  recovery  was  had 
was  named  in  the  message.  That  this  court  had  itself,  in  the  decision  in 
the  Kirkpatrick  case,  construed  those  cases,  saying,  that  in  those  cases 
*'  we  held  that  in  telegraph  messages  conveying  information  of  sickness 
and  death,  if  the  language  was  sufficient  to  suggest  that  a  near  relation- 
ship existed  between  the  person  mentioned  in  the  message  and  the  pei-son 
addressed,  and  that  the  object  of  the  communication  was  to  afford  the 
latter  the  opportunity  of  going  to  his  relative,  that  it  would  be  sufficient 
without  further  notice,"  etc.;  and  that  this  court  had  announced  in  said 
decision,  that  *'  it  was  not  the  puri>ose  of  the  court  in  the  cases  cited  to 
depart  from  the  ruling,  that  in  these  actions  only  such  damages  are  recov- 
erable as  were  in  the  contemplation  of  the  parties  at  the  time  the  contract 
was  made." 

We  believe  there  are  but  three  cases  where  persons  not  named  in  the 
message  were  permitted  to  recover;  of  these  the  firat  is  the  case  of  Tele- 
graph Company  v.  Broesche,  72  Texas,  657.  But  there,  the  beneficiary 
interest  in  and  contractural  relation  of  Broesche  to  the  message  was  dis- 
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closed  to  the  company  at  the  time  the  message  was  filed  for  transmission, 
and  he  in  person  paid  the  tolls  on  it 

This  distinction  is  clearly  pointed  out  by  this  court  in  comment  on 
said  case  in  Elliott  v.  Telegraph  Company,  75  Texas,  18.  The  otliera 
are  Telegraph  Com[)any  v.  Erwin,  19  Southwestern  Rei)orter,  1002,  and 
Telegraph  Company  v.  Stephens,  21  Southwestern  Reporter,  148;  but  in 
both  these  there  was  actual  notice  of  the  kinship  and  pur|X)se. 

It  seems  too  clear  for  argument,  that  the  Court  of  Civil  Appeals  in  this 
<»se  has  failed  to  see  that  tiiis  court,  in  the  decisions  which  it  cites  as  con- 
straining it  against  its  judgment  to  do  violence  to  law  and  reason,  had 
expressly  limited  the  constructive  notice  of  relationship,  etc.,  to  the  re- 
lationship of  the  pei*son  addressed  and  the  sick  or  dead  person  named; 
and  that  in  its  decision  in  this  case  it  went  further  than  this  court  or  any 
other  had  ever  gone,  in  that  it  makes  a  message  serve  as  notice  to  the 
company  handling  it  of  the  relationship  and  desires  of  not  only  the  ad- 
dressee, but  of  his  wife  and  ''  his  sisters  and  his  cousins  and  his  aunts." 
If  this  were  the  rule,  it  would  be  dillicult  to  estimate  the  nuniber  of  ac- 
tions which  could  be  brought  for  negligence  in  such  a  case.  We  respect- 
fully submit  that  the  writ  of  error  ought  to  issue,  to  the  end  that  the 
Court  of  Civil  Api)eals  be  freed  from  the  misconception  by  which  it  feels 
constrained  to  decide  against  its  better  judgment,  and  that  justice  and 
law  may  be  administered  in  this  case  under  the  plain  ruling  and  prece- 
dents of  this  court. 

W.  F,  Robertson^  for  appellant  in  error. — To  pursue  to  its  legitimate 
conclusion  the  reasoning  adopted  by  this  court  in  each  of  the  following 
named  cases,  means  that  the  language  used  in  the  telegram  under  consid- 
eration was  sufficient  to  put  the  telegraph  company  upon  notice  of  the  re- 
lationship of  said  parties,  to- wit:  Tel.  Co.  v.  Bo  wen,  84  Texas,  476; 
•Railway  v.  Loonie,  82  Texas,  323;  Tel.  Co.  v.  Nations,  82  Texas,  539; 
Potts  V.  Tel.  Co.,  82  Texas,  545;  Tel.  Co.  v.  Rosentreter,  80  Texas,  406; 
Tel.  Co.  V.  Broesche,  72  Texas,  654;  Tel.  Co.  v.  Edsall,  74  Texas,  329; 
Tel.  Co.  v.  Adams,  75  Texas,  531;  Tel.  Co.  v.  Feegles,  75  Texas,  537; 
Tel.  Co.  V.  Moore,  76  Texas,  ^(i. 

BROWN,  Associate  Justice. — This  case  was  tried  before  the  judge 
without  a  jury,  and  findings  of  fact  filed,  which  were  adopted  by  the 
Court  of  Civil  Appeals,  and,  so  far  as  applicable  to  the  questions  involved 
here,  are:  That  the  telegraph  company  had  oflilces  and  operators  at  Tay- 
lor and  Smith ville,  about  fifty  miles  apart.  W.  S.  Carter  lived  at  Tay- 
lor; his  wife  M.  E.  Carter  was  the  daughter  of  N.  B.  Gorsuch,  who  died 
near  Smithville  on  the  4th  day  of  September,  1889.  About  6  o'clock  of 
that  day  F.  S.  Faust  delivered  to  the  operator  at  Smithville  the  follow- 
ing message: 
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'*  Smithyille,  9 — 4,  1S89. 
^^ToW.S.  Carter,  Taylor: 

*'  N.  B.  Gorsuch  is  dead.     Answer. 

**F.  S.  Faust." 

This  message  was  not  delivered  to  Carter  until  1 1 :55  a.  m.  of  Uie  next 
day.  If  it  had  been  delivered  with  reasonable  promptness  W.  S.  Carter 
and  M.  E.  Carter  could  have  reached  the  place  where  the  remains  were 
before  the  burial.  They  set  out  as  soon  as  possible  after  receiving  the 
message,  but  reached  the  place  after  the  body  had  been  buried.  The  body 
was  buried  in  the  clothes  that  deceased  wore  at  the  time  of  his  death,  ia 
an  unenclosed  lot.  W.  S.  Carter  had  the  body  disintciTcd  and  removed 
to  another  place,  at  an  extra  cost  of  $20.  The  operator  at  Smithville  who 
received  the  message  did  not  know  the  relationship  between  Carter  and 
deceased,  nor  that  Carter  had  a  wife.  About  an  hour  after  tlie  message 
was  ti-ansmitted  he  was  informed  that  Carter  was  the  son-in-law  of  de- 
ceased. The  operator  at  Ta3'lor  did  not  know  the  facts  until  after  the 
message  was  delivered. 

Tlie  District  Court  gave  judgment  for  the  plaintiff  Carter  for  2d  cents 
paid  for  the  tmnsmitting  of  the  message,  and  costs  of  court,  and  for  the 
sum  of  $20  expenses  incurred  by  him  in  exhuming  and  removing  the 
body.  Also  for  $1000  for  the  mental  suffering  caused  to  M.  E.  Carter  by 
reason  of  the  failure  to  reach  the  place  befoi*e  the  body  was  buried,  and 
on  account  of  the  place  and  manner  of  the  burial  of  her  father.  The 
Court  of  Civil  Appeals  affirmed  the  judgment  of  the  District  Court,  and 
a  writ  of  error  was  granted  to  the  Court  of  Civil  Appeals  by  this  court 

The  plaintiff  in  error  presents  this  assignment  of  error  for  our  consid- 
eration: '*  The  court  erred  in  its  conclusions  of  law,  that  defendant  is 
chargeable  with  notice,  or  is  affected  with  notice,  by  tlie  terms  of  the  mes- 
sage, of  the  relationship  of  either  W.  S.  Carter  (who  is  named)  Oi*  M.  E. 
Carter  (who  is  not  named  in  the  message)  to  N.  B.  Gorsuch,  or  of  any 
other  purpose  or  object  of  said  message  than  to  advise  W.  S.  Cai-ter  of 
Gorsuch* s  death  and  to  obtain  an  answer.** 

As  to  M.  E.  Carter,  the  objection  is  well  taken.  She  is  neither  mentioned 
in  the  message,  nor  was  there  any  a  Uial  notice  of  her  relationship  to  de- 
ceased. Tel.  Co.  V.  Kirkpatrick,  7G  Texas,  217;  Elliott  v.  Tel.  Co.,  75 
Texas,  18.  The  facts  of  this  case  are  as  nearly  identical  with  Telegraph 
Company  v.  Kirkpatrick  as  it  is  possible  to  make  two  cases  with  different 
names  and  dates.  Plaintiffs  had  no  right  to  recover  against  the  defend- 
ant the  Telegraph  Company  for  the  damages  alleged  to  have  occurred  to 
Mrs.  Carter,  and  the  judgment  of  the  court  was  therefore  erroneous  and 
must  be  reversed. 

As  to  W.  S.  Carter,  the  objections  presented  in  this  assignment  are  not 
well  taken.     The  only  case  decided  by  this  court  tliat  will  6up|)ort  the 
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proposition  made  is  that  of  Telegiaph  Company  v.  Bi'own,  71  Texas,  728, 
which  has  been  practically  overruled  by  all  succeeding  cases  involving 
the  same  points.  That  no  doubt  may  hereaftei*  exist,  we  here  expressly 
overrule  that  case  in  so  far  as  it  asserts  tlie  proposition  that  it  is  neces- 
flwy  that  a  message  must  disclose  the  relationship  of  the  persons  named 
in  it.  Since  the  case  of  Telegraph  Company  v.  Brown,  the  cases  decided 
in  this  court  have  held  contrary  to  the  contention  of  the  plaintiff  in  error. 

In  the  cases  of  Telegi-aph  Company  v.  Adams,  75  Texas,  531;  Tele- 
graph Company  V.  Feegles,  75  Texas,  537;  Telegraph  Company  v.  Moore, 
76  Texas,  66;  Potts  v.  Telegraph  Company,  82  Texas,  545;  and  Tele- 
graph  Company  v.  Jones,  81  Texas,  271,  the  messages  conveyed  infor- 
mation of  serious  illness  of  a  person  named. 

In  the  following  cases  the  information  conveyed  by  the  messages  related 
to  the  death  of  the  party  named:  Telegmph  Company  v.  Broesche,  72 
Texas,  654;  Telegraph  Comimny  v.  Rosen treter,  80  Texas,  406;  and 
Telegraph  Company  v.  Nations,  82  Texas,  539.  In  the  foregoing  cases 
tbe  same  questions  arose  as  are  here  presented,  and  this  court  held  in  each 
that  the  telegraph  company  was  chargeable  with  notice  of  the  relationship 
that  existed  between  the  parties  named  in  the  message  and  of  the  purposes 
for  which  the  communication  was  sent.  In  the  case  of  Telegiaph  Company 
v.  Broesche,  the  name  of  the  plaintiff  did  not  appear  connected  with  the 
message,  but  the  operator  who  received  it  knew  that  it  was  sent  for  him, 
and  the  comimny  was  held  bound  upon  such  actual  notice,  the  same  as 
if  plaintiff  bad  signed  it.  ' 

In  the  case  of  Telegmph  Company  v.  Adams,  Justice  Henry,  delivering 
the  opinion  of  the  court,  ^id,  in  reference  to  objections  similar  to  these: 
*'The  i*ule  insisted  upon  by  the  appellant  is  too  restricted  to  be  applied 
to  communications  sent  by  the  electric  telegi*aph."  And  again  in  the  same 
opinion  he  says:  **  When  such  communications  relate  to  sickness  and 
death,  there  accompanies  them  a  common-sense  suggestion  that  they  are 
of  impoi*tance,  and  that  the  persons  addressed  have  in  them  a  serious  in- 
terest." And  again  the  same  judge,  in  that  case,  with  much  force  an- 
nounces the  following  eminently  just  and  correct  proiX)sition  for  the 
government  of  such  companies:  *'  When  the  general  nature  of  the  com- 
munication is  plainly  disclosed  by  its  terms,  instead  of  requiring  the 
sender  to  communicate  to  the  unwilling  ears  of  the  busy  operator  the  re- 
lationship of  the  parties  concerned,  a  more  reasonable  rule  will  be,  when 
the  receiver  of  the  dispatch  desires  further  information  about  such  matter, 
for  him  to  obtain  it  from  the  sender,  and  if  he  does  not  do  so,  to  charge 
bis  principal  with  the  information  that  inquiries  would  have  developed." 

In  Telegraph  Company  v.  Moore,  supra,  Justice  Gaines,  delivering  the 
opinion  of  the  court,  said:  "  We  are  of  opinion  that  tested  by  the  rules 
announced  in  the  cases  cited,  the  message  under  consideration  wijs  suffi- 
cient to  reasonably  apprise  the  defendant  of  the  c*onsequences  of  its  failure 
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to  deliver  the  message  according  to  contract.  The  conclusion  to  be  drawn 
from  the  language  of  the  message  is,  that  a  near  relationship  existed  be- 
tween the  person  mentioned  in  tlie  message  and  the  pei-son  to  whom  it  was 
addressed,  and  that  u^Kjn  its  receipt  the  latter  would  probably  set  out  at 
once  to  attend  his  relation  in  his  extremity.  Such  being  the  case,  it  would 
be  unreasonable  to  hold  tiiat  tiie  company,  u^wn  the  receipt  of  the  mes- 
sage, shouUl  not  have  contemplated  the  consequences  which  were  likely 
to  result  to  plaintiff  from  a  failure  to  transmit  it  with  diligence  and  dis- 
patch." 

In  the  case  now  ])efore  the  court,  the  message  was  addressed  to  W.  S. 
Carter,  and  notilied  the  company  that  Gorsuch  was  dead;  that  Carter  was 
in  all  probability  a  near  relative  with  *'  a  serious  interest"  in  the  intclli- 
q^ence  communicated,  and  m  all  probability  upon  the  receipt  of  the  m(»- 
;age  would  set  out  at  once  to  attend  the  funeral  and  to  care  for  the  re- 
mains. The  probable  purpose  of  adding  the  word  ''answer"  was  to 
learn  whether  or  not  the  message  was  delivered,  and  whether  or  not  the 
party  addressed  would  be  able  to  arrive  in  time  to  attend  the  burial  or 
to  direct  it. 

From  the  rules  laid  down  in  the  foregoing  decisions  of  this  court,  this 
plain  and  just  rule  may  be  deduced:  The  telegraph  company  is  charge- 
able with  notice  of  the  relationship  that  exists,  if  any,  between  all  jyarties 
name<l  in  the  message,  and  with  notice  of  such  pur[x>ses  as  may  be  reason- 
ably inferred  from  the  language  used,  in  connection  with  the  subject 
matter  of  the  communication,  taking  into  consideration  the  usual  manner 
of  expressing  messaj^es  sent  by  this  means. 

The  plaintiff  in  error  presents  also  the  following  assignment  of  error: 
"  The  court  erred  in  rendering  judgment  for  the  plaintiffs  beyoad  25 
cents,  the  cost  of  the  message,  and  of  this  suit,  because  the  facts  in  evi- 
dence show  that  the  damages  awarded  plaintiffs  over  and  above  the  cost  of 
the  message  are  not  such  as  could  or  will  be  deemed  to  have  been  in  con- 
templation of  the  defendant  at  the  time  of  entering  into  the  contract  as 
probable  conseciuences  of  the  breach  complained  of."  This  objection  is 
well  taken  to  the  juflgment,  on  two  grounds. 

First.  The  i520  adjudged  to  plaintiffs  for  the  extra  expense  of  exhum- 
ing the  ])ody  and  removing  it  to  a  different  place  can  not  by  any  stretch 
of  imagination  be  regarded  as  proximately  the  result  of  the  failure  to  de- 
liver the  message  in  due  time.  It  could  not  have  been  foreseen  that  if 
the  message  were  not  delivered  promptly,  or  if  not  delivered  at  all,  the 
persons  in  charge  of  the  remains  would  inter  it  in  a  place  that  would  not 
be  satisfactory  to  Carter,  nor  could  it  have  been  known  that  in  such  event 
Carter  would  desire  to  disinter  and  remove  the  body. 

Second.  In  determining  the  amount  of  the  damages  to  Mrs.  Carter  on 
account  of  the  grief  caused  to  her.  the  court  says,  in  ita  finding  of  facts, 
that  'Mn  addition  to  the  sorrow  and  grief  that  Mi*s.  Carter  necessarily 
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suffered  because  of  the  deatli  of  lier  father,  her  failure  to  reach  Smithville 
in  time  to  attend  the  funeral  and  pay  the  last  sad  tribute  due  from  the 
living  child  to  the  dead  parent,  and  the  .manner  and  place  of  his  burial, 
caused  her  to  suffer  further  mental  pain  and  anguish  to  her  actual  dam- 
ages $1000."  Some  part  of  the  $1000  was  given  for  the  anguish  caused 
by  **  the  manner  and  place  of  the  burial."  How  much  wc  can  not  tell, 
but  it  IS  unquestionable  that  the  anguish  caused  by  this  fact  of  "  place 
and  manner"  of  burial  was  not  an  element  of  damages  proper  to  be  con- 
sidered by  the  court.  How  could  it  be  said  that  the  burial  in  an  unsat- 
isfactory place,  or  in  clothing  unsuitable,  were  the  probable  results  of 
the  failure  to  deliver  the  message,  or  that  such  a  thing  could  or  was  con-  , 
tem plated  by  the  parties  as  a  consequence  of  such  failure  ? 

Plaintiff  W.  S.  Carter  was  entitled  to  recover  from  the  telegraph  com- 
pany the  price  paid  for  transmitting  the  message,  and  the  costs  of  the 
District  Court,  but  he  was  not  entitled  to  recover  the  other  amounts;  and 
the  judgments  of  the  District  Court  and  the  Court  of  Civil  Appeals  are 
reversed,  and  judgment  is  here  rendered  for  W.  S.  Carter  against  the 
Western  Union  Telegraph  Company  for  the  sum  of  25  cents  and  all  costs 
of  the  District  Court,  and  in  favor  of  the  Western  Union  Telegraph  Com- 
pany against  W.  S.  Carter  for  all  costs  of  the  Court  of  Civil  Appeals  and 
of  this  court. 


Reversed  and  rendered. 


Delivered  June  22,  1893. 


The  McGhee  Irrigation  Ditch  Company  v.  A.  W.  Hudson  et  al. 

No.  20. 

1.  Irrigration  Statute  —  Arid  Portion  of  Texas.  —  The  Act  of  1-889 
(General  Laws,  pajj^  100),  relatin*]:  to  Irripration,  is  not  nioi>crative  beoausc  it  does 
not  clei^hire  what  part  of  the  territory  of  the  State  should  be  subject  to  its  opera- 
tion. 

2.  Same  — Arid  Portion  of  the  State.  — Under  said  statute,  the'*  arid 
l>ortiou  of  the  State,"  to  which  the  act  applied,  is  deHuod  to  be  *'  lands  in  tlint  part 
of  the  State  whci*e  rainfall  w:is  insufticient  for  aojricultural  ])urposes,  and  irrigation 
tiierefore  necessarj'."  This  as  to  any  given  tract  of  Jaiul  is  a  question  of  fact,  to 
be  determined  as  any  other  fact;  nor  have  courts  judicial  knowled^  as  to  such 
facts. 

3.  Injunction  —  Irrigation  —  Condemnation  Proceedings.— Injiinc- 
tion  was  souglit  a^inst  an  irrigration  ditch  company  to  restrain  it  from  talcinj^ 
lamls  of  tlic  plalntifls  for  site  for  dam  and  for  ditches.  It  apjKjared  tliat  condem- 
nation proi'eedin^  were  |)ending  under  tlie  statute.  There  was  no  allegation  tliat 
the  lantl  was  not  witliin  tlio  arid  portion  of  tlie  State.  Held^  error  to  grant  a  per- 
petual injunction. 

4.  Injunction  Proceedings  —  Burden  of  Proof. —  The  plaintiflTs,  in 
seeking  a  i)er|)etuai  injunction, had  tlie  iMuden  of  showing  facts  authorizing  its  is- 
suance.   Failure  to  allege  that  the  laud  was  not  arid  was  fundamental  defect. 
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ON  MOTION  FOR  REHEARINO. 

5.  Effect  of  Act  of  March  19, 1889— Granting  Water  Biffhts.^ 

Section  2  of  the  Act  of  1889  (General  Laws,  pa^e  100)  i»an  not  oiiemte,  flWi!  prob- 
ably was  not  inteniknl  to  o|)crate,  on  the  rights  of  ri|>arian  owners  extstiii;;  wha 
the  law  wan  pa&^ed,  but  was  hitended  to  o^xirate  only  on  such  interests  as  were  Lb 
the  State  by  reason  of  its  ownership  of  lands  bordering  on  rivers  or  natural  strciuns. 

6.  Right  to  Condemn  for  Ditch  Companies.— The  Act  of  March  19, 
1SS9,  ^ives  to  such  coqwrations  the  ric^ht  to  condemn  any  property  necessary  for 
tlie  uses  and  purjKXscs  of  the  enterprise  in  the  business  for  whii'h  the  cor^ionitlot 
was  create<l,  if  such  property  will  |>ass  or  inay  Ikj  inclmleil  umler  tlic  tenn  "  hintfe.*' 

7.  Lands.— Under  the  |K)wer  to  condemn  lands  would  be  inchidetl  the  ri^^litto 
take  watei\  but  the  water  should  be  paid  for,  regardless  of  whether  taken  above  or 
uiK)n  the  land  of  a  rii)arian  owner  whose  right  to  have  the  water  flow  iu  its  accus- 
tomed course  and  quantity  is  hi  vailed. 

Error  to  Court  of  Civil  Appeals,  Third  District,  in  a  case  on  appeal 
from  Sterling  County. 

The  opinions  give  a  sufficient  statement. 

B.  W.  Rimes^  for  appellants. — ^As  this  is  an  agreed  case,  the  only  prop- 
osition relied  on  by  apiwllant  for  rcvci'sal  is  the  ei  ror  commitlcd  by  the 
trial  judge  in  perpetuating  the  injunction.  It  is  agreed,  that  a[yi)ellant  Is 
a  chartered  irrigating  company,  chartered  under  the  laws  of  Texas,  and 
was  seeking  to  erect  said  dam,  and  condemn  the  riglit  of  way  across  tlie 
land  in  controversy,  under  their  chartered  riglits,  for  inigating  |[>uq)06GS, 
under  condemnation  proceedings  as  applicable  to  railroads,  in  said  County 
Court  of  Sterling  County,  when  arrested  by  the  injunction  sued  out  in 
this  case.  Act  of  1889;  Saylcs'  Civ.  Stata.,  aK.  3000,  sec.  II;  Irriga- 
tion Co.  V.  Vivian,  74  Texas,  174;  Conger  v.  Weaver,  6  Cal.,  548;  SuUi. 
on  Stat.  Con.,  385,  ct  seq. 

Ball  &  Barney,  for  appellees. — ^The  trial  court  did  not  err  in  perpetuat- 
ing the  injunction  and  holding  the  said  act  of  the  Twenty-fii'st  Legisla- 
ture, chapter  88,  passed  March  19,  1889  (General  Laws  1889,  page  100, 
ctscq.),  inoperative  and  void  because  of  its  indcfinitencss  in  failing  to 
tlesignate  with  certainty,  and  by  its  own  terms,  what  boundaries  consU- 
ttited  the  arid  districts  of  Texas,  and  thei*efore  where  and  when  the  saiA 
law  was  applicable. 

STAYTON,  Chief  Justice. — ^The  case  made  by  t^e  petition  of  defend- 
ants in  error  is,  that  plaintiff  in  error  was  pix)8ecuting  proceedings  to  con- 
demn so  much  of  their  land  as  was  necessary  for  the  consti'uctioB  of  a  dam 
across  the  Concho  River  and  the  opening  of  a  ditch,  all  to  be  used  for  im 
gallon  purposes;  but  that  before  these  proceedings  were  consummated 
plaintilT  in  error  had  entered  upon  the  land,  and  had  erected  the  dam^  and 
was  engaged  in  opening  the  ditch. 
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Tlie  petition  also  developed  the  fact  that  an  award  bad  been  made  by 
a  jury  appointed  for  that  purpose,  but  it  is  not  made  clear  whether  the  in- 
tention was  to  aver  that  no  decree  had  been  entered  on  the  award,  or 
whether,  after  this  was  done,  plaintifiPs  had  prosecuted  an  appeal  from  that 
decree,  which  was  pending  when  this  suit  was  instituted. 

Plaintiffs  asked  a  perpetual  injunction,  but  made  no  averment  that 
facts  did  not  exist  which,  under  the  law,  would  entitle  defendant  to  con- 
demn so  much  of  the  land  as  was  necessary  for  its  use. 

The  answer  showed,  that  the  defendant  was  a  cor[>oration,  chartered 
under  the  general  law,  for  irrigation  purposes,  and  that  it  had  taken  the 
steins  necessaiy  under  the  law  to  condemn  tlio  land,  which  resulted  in  an 
award  of  damages,  which  had  been  complied  with  by  a  deposit  of  the  sum 
awarded  before  enteriiig  u[x>n  the  land,  and  tlie  sum  awarded  was  ten- 
dered. 

The  answer  claimed  the  right  to  use  the  land  by  reason  of  these  facts. 

By  a  supplemental  petition,  plaintifiFs  denied  the  sufficiency  of  tlie  pro- 
ceedings to  condemn  the  land,  and  called  in  question  the  validity  of  the 
statute  on  which  the  proceeding  was  based. 

A  tempomry  injunction  was  awarded,  and  on  hearing  this  was  perpet- 
uated. 

The  case  was  tried  without  a  jury,  on  an  agi'ced  statement,  which 
showed  the  incorporation  of  the  defendant  company  for  irrigation  pur- 
poses, and  tliat  "proceedings  were  and  are  pending  in  County  Court, 
Sterling  County,  case  number  1,  whereby  and  wherein  defendant  irrigation 
company  was  and  is  attempting  to  have  the  land  occupied  and  used  by 
said  ditch  condemned  under  their  chartered  rights  as  provided  in  cases  of 
railways." 

Neither  the  answer  nor  the  agreed  statement  of  facts  showed  that  the 
land  was  *'  within  the  arid  iwrtlon  of  the  State  of  Texas;"  nor  does  the 
record  show  on  what  ground  the  injunction  was  perpetuated. 

The  case  was  briefed  mainly  on  the  theory  that  the  trial  court  held  the 
act  under  which  condemnation  was  sought  invalid,  l^ecause  it  did  not 
declare  what  part  of  the  territory  of  the  State  should  be  subject  to  its 
operation. 

The  first  section  of  the  act,  which  authorizes  the  condemnation  of  land 
for  irrigation  purposes,  and  provides  the  method  in  which  this  may  be 
done,  is  as  follows: 

''  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas:  That  the  un- 
appropriated waters  of  every  river  or  natural  stream  within  the  arid  por- 
tlcms  of  the  State  of  Texas,  in  which,  by  reason  of  the  insufficient  rainfall, 
irrigation  is  necessary  for  agricultural  pur|K)ses,  may  be  diverted  from  its 
natural  channel  for  irrigation,  domestic,  and  other  beneficial  uses;  pro- 
vided* tJuit  said  watei'  sliall  not  be  diverted  so  as  to  deprive  any  person 
who  claims,  owns,  or  holds  a  primary  right  or  title  to  any  land  lying  along 
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the  bonk  or  margin  of  any  river  or  natural  stream  of  the  use  of  the  water 
thereof  for  his  own  domestic  use."     Gen.  Laws,  1889,  p.  100. 

The  Court  of  Civil  Ai)i>eals  held,  that  the  act  was  not  inoi>erative  be- 
cause of  its  failure  to  designate  the  territory  which  should  be  deemed  the 
*'  arid  portion  of  the  State  of  Texas;"  that  tliis  would  have  probably  been 
impracticable;  but  that  lands  in  that  [xirt  of  the  State  where  minfall  was 
insufficient  for  agricultural  purix)scs,  and  irrigation  tlierefore  necessary, 
should  be  deemed  lands  to  which  the  act  applied;  that  this  was  a  question 
of  fact,  to  be  determined  as  any  other  fact. 

We  concur  in  the  opinion  of  that  court  in  so  far,  and  in  the  reasoning 
on  which  the  court  reached  that  conclusion. 

We  concur  in  the  further  holding  of  that  court,  to  the  effect  that  courts 
had  not  judicial  knowledge  of  what  territory  was  or  might  be  embraced 
within  the  words  "  the  arid  portion  of  the  State  of  Texas;"  and  tliat  in 
cases  in  which  corporations  may  wish  to  condemn  lands  under  the  act,  it 
will  be  necessary  for  them  to  prove  that  in  the  particulai*  territory,  *'by 
reason  of  the  insutilcient  rainfall,  irrigation  is  necessary  for  agricultural 
puriK)scs." 

There  was  neither  piHK)f  nor  averment  of  that  fact  by  either  party,  nor 
was  it  denied  that  such  was  the  character  of  the  country  in  which  the  land 
is  situated;  and  were  this  a  proceeding  to  condemn  the  land,  the  absence 
of  such  proof  would  be  fatal  to  the  riglit  to  condemn. 

The  agi'ced  facts  show  that  the  stei)S  taken  to  condemn  were  such  as  the 
statute  prescribes,  and  the  question  arises,  whether  the  Court  of  Civil  Ap- 
peals was  correct  in  holding  that  the  judgment  i>erpetuating  the  injunc- 
tion ought  to  be  aflirmed,  because  "  the  defendant  did  not  plead  that  the 
stream  was  in  an  arid  i>ortion  of  the  State,  where  the  rainfall  was  insuffi- 
cient, and  that  irrigation  was  necessary  for  agi'icultural  puriK)scs.*' 

It  must  be  conceded,  that  under  the  pleadings  and  agreed  facts,  plaint- 
iffs were  entitled  to  a  temporary  injunction,  restraining  the  defendant 
from  using  the  land  prior  to  such  time  as  it  might  acquire  the  right 
through  condemnation;  but  neither  the  pleadings  of  the  plaintiffs  nor  the 
agreed  facts  showed  a  case  in  "which  a  periKJtual  injunction  should  be 
granted,  whereby  the  defendant  could  be  deprived  of  the  right  for  all 
time  to  come,  through  proceeding  then  pending,  to  acquire  right  to  use  the 
land  for  the  purposes  proposed. 

Plaintiffs  were  seeking  aflirmative  relief,  and  the  burden  was  upon 
them  to  show,  by  pleading  and  proof,  that  they  were  entitled  to  a  i)cr- 
petual  injunction.  This  they  did  not  in  either  manner,  and  it  was  error, 
fundamental  in  character,  to  grant  a  peri)etual  injunction  under  such  cir- 
cumstances; and  for  this  reason  the  judgment  of  the  District  Court  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Delivered  May  18,  1893. 
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ON  motion  for  rehearing. 

Ball  Jb  Bumey,  for  motion  for  rehearing.  —  1.  The  act  of  1889  upon 
the  subject  of  irrigation  is  not  a  general  law,  and  we  believe  every  law 
not  applicable  to  the  whole  State  must  by  its  terms  define  the  territory 
that  is  to  be  subject  to  its  operation.  Under  this  act,  the  first  inquiry  of 
the  court  or  jury  must  be  as  to  whether  the  irrigation  law  extends  to  the 
particular  locality  in  question.     •     •     • 

2.  But  there  is  a  more  serious  objection  to  this  act,  not  directly  raised 
or  expressly  stated  in  the  pleading  or  brief  m  this  case.  Is  it  not  viola- 
tive of  article  1,  section  17,  of  our  State  Constitution  ?  Does  it  not  pro- 
vide for  the  condemnation  of  private  property  for  other  than  a  public 
use,  and  without  providing  for  complete  compensation?  It  will  be  ob- 
served, that  the  act  by  one  stroke  attempts  to  divert  and  take  from  the 
private  owner  his  vested  property  right  in  the  water  and  watercourse 
that  runs  through  his  land,  and  vest  the  same  in  the  public,  without  com- 
pensation of  any  character  to  the  owner.  Appellee  "  owns  the  stream  of 
water  flowing  through  his  land  as  fully  as  he  owns  the  stoues  scattered 
over  it."  6  Wait's  Act.  and  Def.,  259;  Pome,  on  Ripar.  Rights,  sec.  159; 
Gould  on  Waters,  sees.  46,  204;  Ang.  on  Watercourses,  sec.  5,  et  seq. 
By  virtue  of  such  ownerehip  he  is  entitled  to  have  the  water  flow  through 
his  land  in  its  natural  channel;  and  this  right  can  not  be  diverted  by  leg- 
islative act,  or  otherwise,  and  vested  in  the  public,  as  is  sought  to  be 
done  in  section  2  of  this  statute,  without  compensation.  It  is  a  property 
right.     Irrigation  Co.  v.  Vivian,  74  Texas,  170. 

3.  If  the  law  is  valid,  upon  whom  devolved  the  burden  in  this  case  of 
alleging  and  proving  that  Sterling  County  is  ''  within  the  arid  portions 
of  the  State,  in  which,  by  reason  of  the  insufficient  rainfall,  irrigation  is 
necessary  for  agricultural  purposes  ?  "  Appellee's  case  was  made  b\'  show- 
ing that  appellant  had  come  upon  his  enclosure,  and  was  there  commit- 
ting a  trespass  in  its  nature  continuous.  Then  appellant  undertakes  to 
justify  this  act  by  saying  that  Sterling  County  is  within  the  arid  portion 
of  the  State.  Although  appellee  was  seeking  affirmative  relief,  it  was  not 
necessary  to  prove  a  negative.     *     *     • 

STAYTON,  Chief  Justice. — We  see  no  reason  to  doubt  the  correctness 
of  the  views  expressed  by  the  Court  of  Civil  Appeals  in  reference  to  the 
validity  of  the  statute,  in  so  far  as  considered  by  that  court;  nor  do  we 
think  that  the  act  is  a  special  or  local  law  within  the  meaning  of  that  part 
of  the  Constitution  regulating  the  passage  of  such  laws. 

Section  2  of  the  act  can  not  operate,  and  i)robably  was  not  intended  to 
operate,  on  the  rights  of  rii)arian  owners  existing  when  the  law  was  passed, 
but  was  intended  to  oi>erate  only  on  such  interests  as  were  in  the  State  by 
reason  of  its  ownership  of  lands  bordering  on  rivei's  or  natural  streams; 
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and  it  may  be  that  there  are  some  other  parts  of  the  act  that  would  have 
to  be  so  limited. 

It  is  urged,  that  the  act  only  provides  for  condemnation  of  right  of 
way,  or  ground  on  which  the  ditch  is  to  be  constructed,  and  does  not 
provide  for  a  comi>ensation  for  injury  resulting  from  a  taking  of  water 
from  the  stream  which  flows  through  plaintififs'  land.  The  act  provides, 
that "  any  such  corporation  may  also  obtain  the  right  of  way  over  private 
lands  by  condemnation,  by  causing  the  damages  for  any  private  property 
appropriated  by  such  corporations  or  associations  to  be  assessed  and  paid 
for,  as  provided  in  cases  of  railroads."     Gen.  Laws  1889,  p.  102. 

The  general  law  providing  for  the  incorporation  of  canal  companies 
contains  the  following,  among  the  powei-s  conferred  on  such  corporations: 
''  To  enter  u|X)n  and  condemn  and  appropriate  any  land  of  any  person  or 
corporation  that  may  be  necessary  for  the  uses  and  purposes  of  said  com- 
pany; the  damages  for  any  property  thus  appropriated  to  be  assessed  and 
paid  for  in  the  same  manner  as  is  provided  by  law  in  the  case  of  rail- 
roads.**    Rev.  Stats.,  art.  628,  sec.  6. 

The  law  fii-st  quoted  evidently  only  provides  for  condemnation  of 
ground  over  which  an  irrigation  ditch  might  run,  and  in  the  absence  of 
a  law  providing  for  the  condemnation  of  every  property  necessarily  taken 
in  such  an  enterprise,  no  right  to  condemn  would  exist. 

The  Act  of  March  19,  1889,  in  so  far  as  it  provides  for  condemnation, 
however,  is  not  in  conflict  with  article  228,  Revised  Statutes. 

The  provisions  of  the  latter  are  broader  than  the  former,  and  under 
the  former  the  power  therein  given  to  enter  upon,  condemn,  and  appro- 
priate lands,  we  are  of  opinion  that  any  property  belonging  to  plaintiffs 
and  necessary  for  the  uses  and  purposes  of  defendant,  in  the  business  for 
which  it  was  created,  may  be  condemned,  if  it  will  pass  or  may  be  in- 
cluded under  the  term  '^  lands." 

"  The  word  land  includes  not  only  the  soil,  but  everything  attached  to 
it,  whether  attached  by  the  course  of  nature,  as  trees,  herbage,  and  water, 
or  by  the  hand  of  man,  as  buildings  and  fences."  1  Wash.,  4;  2  Wash., 
367;  2  Black.,  18;  Carey  v.  Daniels,  8  Mete,  480;  Lux  v.  Haggin,  69 
Cal.,  255;  Scriven  v.  Smith,  100  N.  Y.,  480. 

In  disposing  of  this  case,  under  the  pleadings,  we  must  assume  that  the 
steps  taken  were  proper  steps  to  condemn,  and  that  plaintiffs*  rights  were 
such  as  could  not  be  taken  without  condemnation  and  compensation. 

So  looking  at  the  case,  it  is  very  clear  tliat  it  was  their  right  to  have 
the  water  flow  through  their  land  in  its  accustomed  channel,  and  to  use 
it  for  all  purposes  for  which  a  riparian  proprietor  may  use  water  so 
flowing. 

If  defendants  divert  the  water,  in  so  far  as  they  do  so  they,  in  effect^ 
take  land,  and  must  make  compensation  to  plaintiffis  for  such  deprivatm 
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of  right,  as  well  as  for  the  land  on  which  their  dam  and  ditch  were  con- 
structed or  to  be  constructed. 

It  appears  that  the  dam  as  well  as  the  ditch  was  on  plaintiffs'  land,  and 
that  a  taking  of  the  soil  as  well  as  water  was  necessary  for  defendant's 
purposes;  and  this  makes  a  case  in  which  plaintiffs  are  entitled  to  com- 
pensation for  any  property  right  of  which  they  are  to  be  divested. 

If,  however,  the  water  was  taken  out  of  the  stream  above  plaintiffs' 
land,  to  be  used  for  a  public  purpose,  this  would  not  affect  their  right  to 
com|>ensation,  measured  by  the  value  of  the  right  divested;  for  their 
right  to  use  the  water  for  proper  purposes  can  not  be  taken  away  without 
compensation. 

Article  628,  Revised  Statutes,  only  provides,  that  the  procedure  shall 
be  the  same  as  railway  companies  are  required  to  pursue  in  condemning 
property  for  their  necessary  use,  and  does  not  undertake  to  fix  the  meas- 
ure of  damages  in  cases  to  which  it  applies. 

That  must  be  determined  by  the  general  rules  of  law  applicable  to  the 
<!ase,  and  whether  the  taking  is  necessary  and  for  a  public  use  must  be  de- 
termined before  the  property  can  be  taken. 

If  plaintiffs  desired  a  perpetual  injunction,  it  is  clear  that  it  was  incum- 
bent on  them  to  allege  and  prove  the  facts  necessary  to  entitle  them  to 
such  relief. 

We  can  now  only  act  on  the  case  made,  but  have  deemed  it  proper  to 
express  the  views  herein  given  for  the  guidance  of  the  parties  and  the 
court  in  further  proceedings  to  be  had  in  the  case  as  it  now  appears. 

The  motion  for  rehearing  will  be  overruled. 

Motion  refused* 

Delivered  June  22,  1893. 


Galveston,  Harrisburg  <fe  San  Antonio  Railway  Company 

V.  William  Wesch. 

No.  32. 

1.  Witness— Opinion  Testimony.— On  trial  of  a  suit  for  personal  injuries  i  gs  wwi 
a^lnst  a  railway  company,  the  plaintiff,  testifying  in  his  own  behalf,  was  asked :  I JL-12TI 
''  State  if  you  can  approximate  what  exx)enses  you  have  been  at  by.  reason  of  the 
accident  and  Injuries  received  ?"   The  question  was  objected  to,  but  the  objection 

was  overruled,  and  witness  answered,  ''About  8750  or  ^§00/'    Held,  error.    The 
plaintiff  must  have  known  the  items  of  expense  and  should  have  ^iven  them. 

2.  Bemittitur  as  to  Part,  of  Judgment.— In  Chadwick  v.  Meredith,  40 
Texas,  380,  it  is  held,  that  a  remittitur  comes  too*  late  after  the  court  has  acted 
upon  the  record,  the  jud^^ent  reversed,  and  the  cause  ordered  to  be  remanded. 
This  is  the  general  rule,  to  which  are  cases  apparently  exceptions  but  not  coming 
within  the  nde.  In  Railway  v.  Trawick,  80  Texas,  275,  the  verdict  found  two  dis- 
tinct items;  a  remittitur  as  to  one  item  was  permitted,  and  the  judgment  was 
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affirmed  as  to  the  item  about  which  there  was  no  error.  In  Railway  v.  Johnson, 
76  Texas,  421,  and  in  other  like  cases  whereexemplary  dama^^es  were  found  distinct 
from  actual,  the  appellees  were  permitted  to  remit  as  to  exemplary  dama^^es,  upon 
which  the  judgments  were  affirmed  as  to  actual  damages  about  which  there  was 
no  error. 

8.  Same— Case  in  Judgrment.— Verdict  for  $7500  for  personal  injuries. 
On  appeal  the  judgment  below  was  reversed  on  the  ground  of  the  improper  ad- 
mission of  the  opinion  of  plaintiff  as  to  his  expenses  being  $750  or  $800.  In  mo- 
tion for  rehearing  in  Court  of  Civil  Appeals  the  appellee  offered  to  remit  $800, 
and  asked  judgment  for  the  balance.  Held,  that  as  the  testimony  to  the  amount 
of  expenses  occasioned  by  the  injuries  may  have  impressed  the  jury  as  to  the  ex- 
tent of  the  injuries,  and  thus  have  increased  the  general  verdict,  such  remittitur 
could  not  be  allowed  to  cure  the  error  of  admitting  the  illegal  testimony. 

4.  Opinion  of  Witness  as  to  Speed  of  Railway  Train.— A  witness 
on  cross-examination  (testimony  by  depositions)  was  asked:  ''If  In  answer  to 
any  of  the  direct  interrogatories  you  have  stated  anything  as  to  the  speed  the 
train  was  running  at  the  time  of  the  wreck,  state  how  you  know,  and  state  par- 
ticularly what  attention  you  paid  to  the  speed  of  the  train."  On  motion  to  sup- 
press, the  answer  of  the  witness,  that ''  all  were  nervous,  apprehensive,  and  the 
effects  and  sensations  were  those  of  very  great  speed,  and  what  seemed  to  me 
reckless  speed,'"  held  responsive  to  the  interrogatory,  and  proper.  The  witness 
had  stated  in  answer  to  direct  interrogatories,  that  ''the  train  was  running  at 
forty  or  fifty  miles  an  hour.'" 

6.  Reading  Law  Books  to  Jury.—  In  damage  suit  against  a  railway 
company  for  personal  injuries,  counsel  for  the  plaintiff,  in  his  opening  address  to 
the  jury,  stated  to  the  jury  that  he  *'  would  read  to  them  portions  of  the  opinions 
of  the  Supreme  Court  of  Texas,  for  the  purpose  of  showing  them  that  largo  ver- 
dicts had  been  rendereil  against  railway  companies  for  personal  injuries."  To 
this  statement,  and  the  proposed  reading,  the  defendant  objected,  and  the  objec- 
tion was  sustained.  Subsequently  counsel  claimed  the  right  and  was  permitted 
to  read  as  part  of  his  argument  two  opinions  of  the  Supreme  Court  in  cases  where 
$10,000  damages  for  personal  injuries  had  been  allowed,  and  the  jud^^ents  af- 
firmed. Objection  was  made.  Held,  that  the  action  of  the  trial  court  in  allowing 
counsel  to  read  the  said  opinions  as  part  of  his  argument  was  reverisble  error. 

Error  to  the  Court  of  Civil  Appeals,  Third  District,  in  a  case  on  ap- 
peal from  Guadalupe  County. 

The  opinion  gives  a  sufficient  statement. 

Thmnas  McNeal  and  Upson  A  Bergstrom,  for  appellant  and  plaintiff  in 
error. — 1.  The  court  erred  in  i>erraitting  the  plaintiff  to  read  in  evidence 
the  following  portion  of  the  deiX)sition  of  plaintiff's  witness  H.  A.  Hop- 
kins, viz.,  "All  were  nervous  and  apprehensive,  and  the  effects  and  sensa- 
tions were  those  of  very  fast  speed  and  what  seemed  reckless  si>eed,"  tlie 
same  being  in  answer  to  defendant's  cross-interrogatory  8,  proi)Ounded 
to  sjiid  witness,  viz.,  ''If  in  answer  to  any  of  the  direct  interrogatories 
you  have  stated  anything  as  to  the  rate  of  speed  the  tmin  was  running  at 
the  time  of  the  wreck  or  accident,  state  how  you  know,  and  state  imitic- 
ularly  what  attention,  if  any,  you  paid  to  the  si)eod  of  the  train;  and  you 
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will  also  state  what  knowledge  and  experience  you  have  had  in  learning 
and  ascertaining  the  speed  at  which  railroad  trains  run,  giving  only  such 
facts  as  are  actually  within  your  knowledge;'*  as  said  answer  was  not  re- 
sponsive, mere  conclusions,  speculative,  and  not  the  statement  of  facts 
Ball's  Heirs  v.  Hill,  38  Texas,  237;  Lee  <fe  Co.  v.  Stowe  &  Wilmeiding, 
57  Texas,  444;  Railway  v.  Huntly,  38  Mich.,  539;  Best  on  Prin.  of  Ev., 
494,  note  1;  1  Thomp.  on  Trials,  sec.  377;  Shelley  v.  Austin,  74  Texas, 
608;  Baldridge  v.  Cartrett,  75  Texaii,  628. 

2.  The  court  erred  in  i^ermittin^  the  plaintiff's  attorney  to  ask  the 
plaintiff  the  following  question,  to-wit,  ''  State  if  you  can  approximate 
what  expense  you  have  been  at  by  reason  of  the  accident  and  injuries  re- 
ceived;" and  in  permitting  the  plaintiff  to  answer  as  follows,  *'About 
$750  or  $800,"  over  the  objection  of  defendant's  counsel  that  the  same 
was  not  the  proper  manner  of  proving  damages  as  to  expenditures  in- 
curred by  plaintiff  relative  to  his  injuries;  and  that  the  same  calls  for  no 
fact  as  to  any  specific  or  legitimate  expenditure,  but  the  conclusions  of 
the  witness  as  to  what  his  estimate  might  be  as  to  such  expenditures.  1 
Suth.  on  Dam.,  794;  Pat.  Ry.  Ace.  Law,  472,  sec.  4;  2  Wood's  Ry.  Law, 
1226,  sec.  317. 

3.  The  court  erred  in  permitting  counsel  for  plaintiff.  In  the  opening 
address  to  the  jury,  to  read  to  the  jury  two  opinions  of  the  Supreme 
Court  affirming  large  judgments  for  personal  injuries.  Rule  30,  Dist. 
Ct.;  Rev.  Stats.,  arts.  1316,  1317;  1  Thomp.  on  Trials,  sec.  947. 

ON    APPLICATION    FOR   WRIT   OP    ERROR. 

It  was  error  in  the  Court  of  Civil  Appeals,  after  revei'sing  and  remand- 
ing the  cause,  to  permit  appellee,  on  motion  for  rehearing,  to  remit 
$800,  and  to  affirm  the  judgment  below. 

1.  Appellee  not  having  before  the  reversal  of  the  judgment  offered  any 
remittitur  therein,  but  having  taken  his  chances  on  the  whole  case,  and 
this  court  (of  Civil  Appeals)  having  ievei*sed  and  remanded  without  the 
privilege  of  a  remittitur,  appellee's  motion  to  remit  and  affirm  the  judg- 
ment came  too  late,  and  should  not  have  been  granted.  Chadwick  v. 
Meredith,  40  Texas,  383.  This  character  of  experimental  practice,  we 
submit,  is  unfair,  and  should  not  be  allowed. 

2.  The  verdict  being  an  entirety,  or  one  sum  only,  viz.,  $7500,  with- 
out si)ecifying  for  what  tlie  same  is  given,  it  is  impossible  to  determine 
therefrom,  or  from  the  record  or  any  rule  of  law,  how  much,  or  if  any- 
thing, the  jur}'  allowed  for  expenses,  or  for  what  the  excess  of  the  verdict 
is.  Nunnelly  v.  Taliaferro,  82  Texas,  286;  Thomas  v.  Womack,  13 
Texas,  585;  Railway  v.  Coon,  69  Texas,  730;  Railway  v.  Redeker,  75 
Texas,  310;  Kaufman  &  Runge  v.  Armstrong,  74  Texas,  67. 
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Ireland^  Burges  &  Dibrell,  for  appellee  and  defendant  in  error. — 1.  We 
submit  that  the  answer,  as  far  as  it  goes,  is  responsive  to  the  question,  is 
not  a  conclusion  of  the  witness,  but  a  statement  of  the  facts  as  the  witness 
saw,  felt,  and  knew  them,  and  is  in  no  wise  speculative.  Railway  v. 
Smith,  22  0hioSt.,  277;  10  Am.  Rep.,  729;  Mottv.  Railway,  8  Bosw., 345; 
Baldwin  v.  Railway,  8  Cent.  L.  J.,  497;  Transportation  Co.  v.  Hope,  5 
Otto,  299;  Railway  v.  Baily,  11  Ohio  St.,  333. 

2.  It  was  not  error  in  the  court  to  have  allowed  plain tiflTs  attorneys  to 
ask  plaintiff  the  question,  ^*  State  if  you  can  approximate  what  expense 
you  have  been  at  by  reason  of  the  accident  and  injuries  received  ?"  and 
plaintiff  to  answer,  ''  about  $750  or  $800,"  when  the  court  gave  the  de- 
fendant's attorneys  privilege  to  cross-examine  the  plaintiff  on  tliis  sub- 
ject. The  said  attorneys  could  have  brought  out  the  items  of  expendi- 
ture, and  if  they  had  proven  to  be  such  items  that  were  not  legitimate 
expenditures,  the  jury  could  have  been  instructed  to  that  effect.  1  Suth. 
on  Dam.,  795;  Improvement  Co.  v.  Sassaman,  67  Pa.  St.,  415. 

3.  As  to  what  counsel  shall  or  shall  not  read  in  argument  is  left  to  the 
discretion  of  the  court  below,  and  this  discretion  will  not  be  revised  unless 
a  palpable  abuse  of  it  is  made  to  appear.  1  Suth.  on  Dam.,  795;  Im- 
provement Co.  V.  Sassaman,  67  Pa.  St.,  415. 

John  P,  White^  also  for  appellee. — 1.  The  testimony  of  the  witness 
Hopkins,  which  is  complained  of  in  this  assignment,  is  admissible.  *'An 
inference  necessarily  involving  certain  facts  may  be  stated  without  the 
facts,  the  inference  being  equivalent  to  a  specification  of  the  facts.  *  *  • 
A  fortiori,  whenever  a  condition  of  things  is  such  that  it  can  not  be  re- 
produced and  made  palpable  in  the  concrete  to  the  jury,  or  when  language 
is  not  adequate  to  such  realization,  then  the  witness  may  describe  it  by  its 
effect  upon  his  mind,  even  though  such  effect  be  opinion."  Esi^ecially 
is  this  so  with  reference  to  mental  and  psychological  conditions.  1  Whart. 
Ev.,  2  ed.,  sees.  509,  510,  511;  Hardy  v.  Merrill,  56  N.  H.,  227;  1  Greenl. 
Ev.,  13  cd.,  sec.  440,  and  note;  Commonwealth  v.  Sturtevant,  117  Mass., 
122;  Clifford  v.  Ricliardson,  18  Vt.,  626;  The  State  v.  Fowell,  14  Kans., 
105;  Stewart  v.  The  State,  19  Ohio  St.,  302. 

2.  ''Where  unliquidated  damages  result  from  an  injury  complicated 
in  its  circumstances  and  difficult  of  description,  a  witness  acquainted  per- 
.sonally  with  all  the  facts  may  be  permitted  to  give  his  opinion  of  the 
total  or  aggregate  loss  or  value  as  some  evidence  of  the  fact."  Improve- 
ment Co.  V.  Sassaman,  67  Pa.  St.,  415;  1  Suth.  on  Dam.,  795;  Kellogg  v. 
Krause,  14  Scrg.  <k  Rawle,  137;  Forbes  v.  Caruthers,  3  Yeates,  527;  Rail- 
way V.  Fagan,  72  Texas,  127. 

3.  Such  practice  is  m  the  discretion  of  the  trial  court,  and  is  no  cause 
for  reversal  unless  strong  grounds  be  shown  to  believe  that  it  improperly 
influenced  the  verdict.     Railway  v.  Lamothe,  76  Texas,  222. 
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John  P.  Wk(te^  and  Ireland,  Burges  Jb  Dthrell,  for  defendant  in  error. 
In  regard  to  the  first  supposed  error  discussed  in  plaintiff  in  error's  peti- 
tion for  writ  of  error,  as  to  the  right  of  the  defendant  to  enter  the  remit- 
titur after  the  Court  of  Civil  Appeals  had  revei-sed  the  judgment  of  the 
lower  court,  our  proposition  is  that  the  remittitur  was  properly  entered 
and  allowed. 

The  court  will  please  remember  that  this  remittitur  was  not  to  cure  an 
excessive  verdict  and  judgment,  but  was  sought  alone  for  the  purpose  of 
obviating  an  error  occasioned  by  the  admission  of  illegal  testimony.  The 
plaintiff  claimed  in  his  petition  that  he  was  entitled  to  recover  for  the 
expenses  of  medical  attention,  and  there  can  be  no  doubt  about  his  right 
to  recover  such  damages,  had  he  proven  them  by  legitimate  testimony. 
Had  he  proven  such  damages  by  legitimate  testimony,  the  verdict  would 
not  have  been  excessive.  The  rule  invoked  by  plaintiff  in  error  with 
regard  to  remittitur  in  excessive  judgment  does  not  apply  to  the  facts 
of  this  case.  We  are  not  asking  that  the  remittitur  be  allowed  because 
of  an  excessive  judgment,  but  for  the  purpose  of  correcting  an  error 
committed  by  the  admission  of  illegal  testimony  in  proving  a  simple  item 
of  legitimate  damages.  The  amount  of  this  item  of  damages  was  fixed 
by  the  allegations  in  plaintiff's  petition  at  the  sum  of  1500,  and  it  could 
have  been  established  definitely  by  legal  testimony.  The  illegal  testi- 
mony fixes  the  amount  at  a  sum  certainly  not  beyond  $800,  and  the  law 
fixes  the  injury  at  that  amount,  and  certainly  can  not  fix  it  at  any  more. 
So  that  the  defendant  in  error  has  brought  himself  strictly  within  the 
rules  announced  by  all  of  the  decisions,  both  as  to  the  certainty  of  the 
amount  and  the  certainty  that  the  law  can  and  should  correct  tlie  error, 
as  has  been  done  by  the  Court  of  Civil  Appeals. 

The  full  extent  to  which  injury  could  possibly  have  accrued  from  the 
admission  of  this  illegal  testimony  can  be  ascertained  with  positive  cer- 
tainty. It  could  not  exceed  the  outside  limit  covered  by  and  embraced 
in  the  amount  of  tlie  damages  thus  attempted  to  be  proved,  viz.,  the 
sum  of  8800,  and  by  remitting  that  sum  the  injury  is  certainly  cured. 
Railway  v.  Redeker,  75  Texas,  213;  Railway  v.  Trawick,  80  Texas,  275. 

As  matter  of  practice,  our  Supreme  Court  has  frequently  afforded  the 
opportunity  to  parties  to  enter  remittiturs,  and  allow  the  judgment  thus 
corrected  to  be  rendered  for  the  proper  amount.  And  this  has  been  done 
where  the  case  was  one  purely  of  excessive  damages.  Railway  v.  John- 
son, 72  Texas,  95;  Railway  v.  Shuford,  72  Texas,  165;  Railway  v. 
Mitchell,  72  Texas,  171. 

In  regard  to  the  case  of  Chad  wick  v.  Meredith,  decided  in  40  Texas, 
382,  the  practice  of  allowing  remittiturs  has  evidently  changed,  and  now 
it  seems  that  the  making  and  entering  remittiturs  is  rather  invited  by 
the  higher  courts  for  the  purpose  of  settling  litigation,  as  will  be  seen 
from  the  authorities  above  cited.     Especially  see  the  case  of  Railway  v. 
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Trawick,  80  Texas,  275,  which  clearly  shows  the  practice  as  it  now  ob- 
tains in  our  highest  courts  in  Texas,  with  regard  to  the  allowance  of  re- 
mittitui^s  on  motions  for  rehearing. 

GAINES,  Associate  Justice. — This  suit  was  brought  by  appellee  to 
recover  damages  for  personal  injuries  alleged  to  have  been  received  while 
a  passenger  on  a  train  of  the  plain tifiP  in  error.  The  injuries  were  *m- 
flicted  by  a  derailment,  which  was  claimed  to  have  been  caused  by  the 
negligence  of  the  company's  servants.  The  plain tiflTs  collar  bone  wa:^ 
broken;  but  his  injuries  otherwise  were  slight.  He  obtained  a  verdict 
for  17500,  for  which  the  court  gave  him  judgment. 

During  the  progiess  of  the  tiial  the  defendant,  who  was  under  exami- 
nation as  a  witness,  was  asked  by  his  counsel  the  following  question: 
**  State  if  you  can  approximate  what  expenses  you  have  been  at  by  rea- 
son of  the  accident  and  injuries  received?"  The  question  was  objected 
to  on  behalf  of  the  defendant,  but  the  court  overruled  the  objection  and 
permitted  the  witness  to  answer,  ''About  $750  or  $800."  The  ruHng 
of  the  court  was  excepted  to,  and  was  assigned  as  error  upon  the  appeal. 
The  action  of  the  court  in  permitting  the  question  and  answer  was  clearly 
erroneous.  The  plaintiff  must  have  known  of  what  his  expenses  con- 
sisted, and  should  have  been  required  to  state  them  in  detail.  Ilis  an- 
swer to  the  question  as  propounded  was  dependent  upon  his  opinion  as  to 
what  expenses  were  legitimately  chargeable  to  his  injuries,  and  was,  in 
effect,  a  conclusion  upon  mixed  questions  of  law  and  fact 

For  the  error  of  the  trial  court  in  admitting  this  testimony,  the  Court 
of  Civil  Appeals  entered  judgment  reversing  the  judgment  below  and  re- 
manding the  cause.  But  in  order  to  cure  the  error,  the  attoraeys  for  the 
appellee  filed  a  remittitur  for  $800,  and  prayed  the  court  to  set  aside  it:* 
former  judgment  and  to  affirm  the  judgment  of  the  trial  court.  This 
was  accordingly  done.  The  appellant,  who  is  the  plaintiff  in  error  in  this 
court,  now  complains  that  the  Court  of  Civil  Appeals  erred  in  allowinu 
the  remittitur  and  in  affirming  the  judgment. 

We  know  of  no  precedent  for  the  court's  action  except  the  case  of  Rail- 
way V.  Trawick,  80  Texas,  275.  In  that  ease  the  plaintiff  sued  to  re- 
cover for  the  loss  of  and  injur}'  to  cattle  whicfl  had  l>een  delivered  to  the 
defendant  company  for  shipment.  Some  of  the  cattle  were  permitted  to 
escape  from  the  defendant's  pens  before  the  bill  of  lading  was  executed; 
others  were  injured  in  transit.  In  the  verdict  of  the  jury  the  damages 
for  the  cattle  lost  before  the  bill  of  lading  was  signed  was  assessed  sep- 
arately from  the  damages  to  those  which  occurred  in  course  of  transpor- 
tation. There  was  a  stipulation  in  the  bill  of  lading  that  the  shipper 
should  bring  suit  for  any  damage  which  might  accrue  to  him  for  breach 
of  the  contract  within  forty  days.  This  court  held,  that  as  to  the  dam- 
age which  accrued  after  the  execution  of  the  written  contract  this  stipu- 
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lation  applied;  and  that  since  the  plaintiff  had  neither  sued  within  the 
stipulated  time,  nor  shown  any  lawful  excuse  for  not  doing  so,  so  much 
of  the  judgment  as  gave  a  recovery  for  the  damage  to  the  cattle  in  transit 
was  erroneous. 

After  a  judgment  reversing  the  judgment  below  and  remanding  the 
cause,  the  appellee  was  permitted  to  enter  a  remittitur  of  so  much  of  the 
judgment  as  allowed  a  recovery  of  this  damage,  as  shown  by  the  verdict, 
and  the  judgment  of  the  lower  court  was  affirmed. 

It  is  to  be  noted  in  that  case,  that  though  they  grew  out  of  the  same 
transaction,  the  plaintiff's  petition  embraced  two  causes  of  action — the 
one  ui>on  an  unwritten  and  perhaps  an  implied  contract,  the  other  upon 
a  written  agreement.  The  recovery  upon  each  having  been  distinctly 
specified  in  the  verdict,  there  was  no  good  reason  for  refusing  to  affirm  the 
judgment  as  to  the  one  which  was  not  vitiated  by  error,  when  the  other 
had  been  abandoned  by  the  remittitur.  Besides,  the  plaintiff  had  ob- 
tained two  verdicts,  and  it  was  the  second  appeal  in  the  case.  It  was 
time  for  the  litigation  to  end. 

On  the  other  hand,  it  is  expressly  held  in  Chadwick  v.  Mei*edith,  40 
Texas,  380,  that  an  application  to  file  a  remittitur  to  cure  error  "  comes 
too  late  after  the  court  has  acted  upon  the  record,  and  the  judgment  has 
been  reversed  and  the  cause  ordered  to  be  remanded."  We  think  this 
the  true  rule,  and  that  it  should  only  be  departed  from  under  exceptional 
circumstances.  In  some  cases,  in  which  it  has  very  clearly  appeared  that 
the  error  committed  by  the  court  below  affected  some  definite  amount  of 
the  judgment  only,  this  court  has  delivered  its  opinion  suggesting  a  re- 
mittitur, and  has  held  up  its  judgment,  in  order  to  give  the  appellee  the 
op|K)rtunity  to  act  upon  the  suggestion.  This  should  never  be  allowed 
when  the  error  may  have  had  an  influence  upon  the  general  verdict. 

In  the  present  case,  the  direct  influence  of  the  testimony  which  was  er- 
i^oneously  admitted,  was  to  increase  the  verdict  in  an  amount  not  less 
than  $750  nor  more  than  $800  for  expenses  consequent  upon  the  injuries. 
But  it  is  by  no  means  certain  that  it  did  not  have  a  potent  effect  in  the 
same  direction  upon  the  amount  of  damages  awarded  for  physical  and 
mental  suffering,  for  loss  of  time,  and  permanent  incapacity  to  earn 
money.  Such  damages  are  in  their  nature  indeterminate,  and  are  left 
largely  to  the  discretion  of  the  jury.  There  is  no  measure  for  determin- 
ing the  extent  of  the  pain  or  the  limit  of  its  compensation;  neither  is 
there  any  rule  for  determining  with  any  degree  of  exactness  the  effect  of 
a  broken  collar  bone  upon  the  sufferer's  earning  capacity.  Therefore  a 
jury  might  reasonably  conclude  that  the  suffering  was  greater  and  the  in- 
jury more  serious  and  more  permanent  in  a  case  in  which  the  expense 
<!onsequent  thereupon  was  great,  than  in  one  in  which  it  was  small.  We 
conclude,  therefore,  that  the  remittitur  of  $800  did  not  necessarily  de- 
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stroy  the  effect  of  admitting  the  improper  testimony,  and  that  it  should 
not  have  been  allowed. 

The  answer  of  the  witness  Hopkins,  that  "'  all  were  nervous  and  appre- 
hensive, and  the  effect  and  sensations  were  those  of  very  fast  speed,  and 
what  seeme'^  to  me  reckless  speed,"  was  responsive  to  the  interrogatory 
and  was  proper  testimony. 

There  are  numerous  assignments  in  appellant's  brief  upon  the  charge 
of  the  court  as  given  to  the  jury,  and  upon  the  refusal  of  special  charges 
asked  by  the  appellant;  but  it  is  sufficient  to  say  in  reference  to  them, 
that  in  our  opinion  they  point  out  no  reversible  error. 

Tlie  appellant  also  complains  of  the  action  of  the  trial  court,  as  shown 
by  the  following  bill  of  exceptions: 

"  In  the  argument  of  this  case  to  the  jury,  one  of  plaintiff's  attorneys, 
J.  B.  Dibrell,  in  his  opening  address  to  the  jury,  stated  to  tlie  jury  that 
he  would  read  to  them  portions  of  the  opinions  of  the  Supreme  Court  of 
Texas,  for  the  purpose  of  showing  them  that  large  verdicts  had  been  ren- 
dered against  railroad  companies  for  personal  injuries;  to  which  state- 
ment and  the  reading  of  the  decisions  of  the  Supreme  Court  to  the  jury, 
the  defendant,  by  its  attorneys,  objected,  because  the  jury  should  receive 
the  law  from  the  court;  and  the  court  sustained  the  objection  as  to  the 
purpose  as  stated  by  plaintiff's  attorney  in  reading  the  Oi)inions.  And 
afterwards  the  plaintiff's  attorney,  J.  B.  Dibrell,  read  the  same  opinions 
of  the  Supreme  Court  to  the  jury,  in  two  cases,  showing  that  parties  in 
the  court  below  had  recovered  110,000  for  personal  injuries  inflicted  by 
railways,  and  that  the  Supreme  Court  had  affirmed  the  cases,  which  opin- 
ions said  attorney  claimed  the  right  to  read  as  a  part  of  his  argument;  to 
the  reading  of  which  opinions  of  the  court  to  the  jury  by  the  said  at- 
torney, J.  B.  Dibrell,  the  defendant  at  the  time  objected,  because  the  jury 
should  receive  the  law  from  the  court,  and  because  the  same  was  calcu- 
lated to  mislead  and  prejudice  the  jury  against  the  defendant;  which  ob- 
jections were  by  the  court  overruled,  to  whicG  ruling  the  defendant,  by 
its  attorneys,  excepted  at  the  time." 

We  are  at  a  loss  to  understand  why  the  court  refused  to  permit  coun- 
sel to  read  the  opinions  upon  the  first  attempt,  and  then  allowed  them  to 
be  read  in  the  second  instance.  It  was  the  duty  of  counsel  in  his  address 
to  the  jury  to  confine  himself  to  the  testimony  bearing  iiiK)n  the  issues  of 
fact  presented  for  their  determination.  The  action  of  the  Supreme  Court 
in  affirming  a  judgment  in  some  case  of  a  like  character  was  a  matter  as 
wholly  foreign  to  that  discussion  as  any  other  fact  not  in  evidence  whicli 
may  have  been  dragged  into  the  debate.  It  did  not  relieve  the  proceed- 
ing of  its  objectionable  tendency  to  say  the  opinions  were  read  as  part  of 
the  argument. 

It  was  the  duty  of  the  jury  to  assess  the  damages  of  the  plaintiff  from 
the  evidence  before  them,  and  they  should  not  be  influenced  by  the  action 
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of  other  juries  in  giving  large  verdicts  in  otlier  cases,  or  by  the  action  of 
this  court  in  sustaining  such  verdicts.  The  object  of  reading  the  opinions 
to  the  jury  was  doubtless  to  swell  the  damages;  and  it  was  well  calculated 
to  have  that  effect.  We  are  of  opinion  that  the  court  erred  in  its  action, 
and  that  this  error  is  sufficient  to  cause  a  reversal  of  the  judgment. 

The  other  assignments  of  error  question  the  sufficiency  of  the  evidence 
to  support  the  verdict.  These  involve  questions  of  facts,  which  we  have 
no  power  to  determine. 

For  the  errors  pointed  out,  the  judgment  of  the  Court  of  Civil  Appeal* 
and  of  the  District  Court  is  reversed  and  the  cause  remanded. 

Bevo'sed  and  remanded. 

Delivered  June  22,  1893. 


A.  ScHLOss  V.  Atchison,  Topeka  &  Santa  Fe  Railway  Company.  91  557 

No.  2o.  

1.  Bill  of  Lading  —  Statutory  Definition.  —  Article  280,  Kevised  Stat- 
utes, prescribes  that  '^  common  carriers  are  required,  when  they  receive  goods  for 
transi)ortation,  to  give  to  the  shipper,  when  it  is  (lemaiuled,  abill  of  lading  or  mem- 
orandum in  writing,  stating  the  quantity,  character,  onler,  and  condition  of  the 
goods."  This  under  our  statute  constitutes  a  bill  of  lading.  It  is  a  contract  en- 
tered into  between  the  parties  at  the  time  the  goods  are  delivereil  for  transpor- 
tation, and  is  equally  binding  on  both  parties. 

2.  Expense  Account.— The  expense  account  attending  a  carriage  of  goods 
by  railway  is  a  bill  of  particulars  of  services  rendered  and  expenses  paid  under  tlie 
contract  made  by  the  railway  company  alone. 

3.  Bill  of  Lading  and  Expense  Account.  — Unless  the  bill  of  lading 
contains  data  or  refers  to  some  other  instrument  from  which  data  can  be  obtained 
by  which  the  amount  due  can  he  ascertainetl,  such  bill  of  lading  can  not  be  said  to 
include  the  expense  account.  In  absence  of  such  datti  the  expense  aiHJOunt  is  not 
a  part  of  the  bill  of  lading. 

4.  Statute  Construed— Penalty  for  Railway  Company  Refusing- 
to  Deliver  Freight.- The  Act  of  May  G.  1882  (Saylcs'  (;ivil  Stiitutes.  articles 
4258al,  425Sa2,  4258a3),  a<?  to  niilway  companies,  is  a  penal  statute,  in  the  first 
section  it  declares  certjiin  acts  to  be  unlawful;  in  the  second,  it  enjoins  a  duty;  and 
in  the  tlilrd,  it  denounces  against  the  railway  company  a  i)en:iJty  for  violating  the 
previous  sections,     in  the  8hip|>er\s  interest  the  act  is  remedial. 

6.  Statutory  Penalty. — The  action  to  recover  damages  etinal  to  the  amount 
of  fi*eiglit  charges  for  every  day  freight  is  held  by  a  railway  after  payment  or  ten- 
der of  payment  of  the  charges  due.  as  shown  by  th^  fn'/l  of  t/nJintj.  is  strictly  statu- 
tory. The  plaintiff  seeking  such  recovery  must  bring  hiiuself  strictly  within  tlie 
provisions  of  the  act. 

6.  Same.— There  is  no  ambiguity  in  the  Act  of  May  G,  1882,  and  its  meaning 
must  be  determined  by  its  own  language.  There  is  no  room  for  construction,  and 
no  need  to  resort  to  extraneous  facts  for  its  interi)retatiou  The  measure  of  dam- 
ages, the  i)enalty  for  each  day's  detention  of  freight,  is  the  sum  due  as  shown  by 
the  bill  of  lading,  A  i^etition  failing  to  sliow  such  amount  due,  in  seeking  a  recov- 
ery of  the  penalty,  does  not  show  legal  cause  of  action. 
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This  is  on  certificate  of  disagreement  from  the  Court  of  Civil  Appeals, 
Third  District,  in  a  case  on  appeal  from  El  Pjiso  County. 
The  opinion  gives  the  issues  submitted  and  the  facts. 

BROWN,  Associate  Justice. — ^The  appellant  sued  under  the  act  of  the 
Legislature,  approved  May  6,  1882  (Sayles*  Civil  Statutes,  article  4258a, 
section  3),  to  recover  an  amount  equal  to  the  freight  charges  for  each  of 
four  days  that  it  was  alleged  that  the  freight  was  detained  after  the 
charges  had  been  tendered. 

The  petition  alleged,  that  the  freight  was  shipped  over  appellee's  line 
from  St.  Louis  to  El  Paso,  and  that  the  freight  charges  amounted  to  the 
sum  of  $217.80.  It  was  not  alleged  that  the  amount  of  the  charges  was 
shown  by  the  bill  of  lading,  but  it  was  alleged,  that  after  the  goods  ar- 
rived the  defendant's  agent  notified  appellant  of  their  arrival,  and  of  the 
amount  of  the  freight  charges  due  as  shown  by  the  expense  account.  It 
is  claimed  that  the  expense  account  became  a  part  of  the  bQl  of  lading. 
The  District  Court  sustained  a  demurrer  to  the  petition;  the  appellant 
declined  to  amend,  and  appealed. 

The  Court  of  Civil  Appeals  has  certified  to  this  court  for  decision  the 
following  questions: 

"First.  When  the  owner  of  goods  shipped  to  their  destination  by  a 
railway  tenders  to  it  the  amount  of  the  freight  charges,  but  such  amount 
is  not  shown  by  the  bill  of  lading,  is  a  refusal  to  deliver  the  goods  a  vio- 
lation of  the  statute,  article  4258a,  section  3,  Sayles'  Civil  Statutes  ? 

*'  Second.  Was  the  expense  account  furnished  by  the  company  to 
plaintiff  after  the  arrival  of  the  goods  at  their  destination,  showing  the 
amount  of  the  freight  charges  due,  a  part  of  the  bill  of  lading  within  the 
meaning  of  the  statute  ?" 

The  answer  to  the  first  question  depends  upon  the  answer  given  to  the 
second,  and  we  will  answer  the  second  first. 

Answer  to  Second  Question, — Article  280  of  the  Revised  Civil  Statutes 
provides,  that  "common  carriers  are  required,  when  they  receive  goods 
for  transportation,  to  give  to  the  shipper,  when  it  is  demanded,  a  bill  of 
lading  or  memorandum  in  writing,  stating  the  quantity,  character,  order, 
and  condition  of  the  goods."  This,  under  our  statute,  constitutes  a  bill 
of  lading.  It  is  a  contract  entered  into  between  the  parties  at  the  time 
the  goods  are  delivered,  and  is  ecjually  binding  upon  both  parties.  It 
may  be  true  in  practice,  as  claimed,  that  in  fact  the  railroads  dictate  the 
terms,  but  in  law  this  is  the  contract  when  made.  The  expense  account 
is  a  bill  of  particulars  of  services  rendered  and  expenses  paid  under  the 
contract,  made  by  the  railroad  company  alone.  The  shipper  has  no  part 
in  making  it.  and  is  not  bound  by  it.  If  the  bill  of  lading  contained 
data,  or  referred  to  some  other  instrument  from  which  data  could  be  ob- 
tained, by  which  the  amount  due  could  be  determined,  it  would  no  doubt 
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be  sufficient.  This  was  the  case  in  Railway  v.  Roberts,  22  Southwestern 
Reporter,  184.  Under  the  facts  stated,  the  expense  account  was  not  a 
part  of  the  bill  of  lading. 

Answer  to  First  Question, — The  Act  of  May  6, 1882,  contains  three  sec- 
tions (articles  4258a,  section  1,  4258a,  section  2,  and  4258a,  section  3, 
Sayles'  Statutes),  which  must  be  considered  together  in  order  to  deter- 
mine the  character  of  the  act.  The  fii'St  section,  in  substance,  declares 
that  it  shall  be  unlawful  for  any  railway  company,  its  officers,  agents,  or 
employes,  to  demand  or  receive  a  greater  sura  for  transporting  freight 
than  is  specified  in  the  bill  of  lading.  The  second  section,  in  substance, 
declares  it  to  be  the  duty  of  railway  companies,  their  officers,  and  agents, 
to  deliver  to  the  consignee  freights  transported  by  it  upon  the  payment 
of  the  amount  of  charges  due,  as  shown  in  the  bill  of  lading.  The  third 
section,  under  which  this  suit  is  brought,  provides,  in  substance,  that  if 
any  railway  comi)any  shall,  uix)n  the  payment  or  tender  of  the  freight 
charges  *'due  as  shown  by  the  bill  of  lading,''  refuse  to  deliver  any 
freight  ti-ansported  by  it,  and  upon  which  such  charges  are  due,  it  shall 
be  liable  in  damages  to  the  owner  of  such  freight  in  an  amount  equal  to 
the  amount  of  such  freight  charges  for  every  day  that  the  goods  are  held 
after  such  payment  or  tender. 

This  act  is  both  remedial  and  penal.  In  Sutherland  on  Statutory  Con- 
struction it  is  said:  ''The  general  purpose  and  aim  of  a  statute  may  be 
remedial,  as  where  they  provide  punitive  compensation  to  the  injured 
party.  But  the  provisions  that  enforce  the  wrong  for  which  a  penalty  is 
provided  and  those  which  define  the  punishment  are  penal  in  their  char- 
acter, and  must  be  construed  accordingl}'.  A  statute  may  be  remedial  in 
one  part  and  penal  in  another."     Suth.  on  Stat.  Con.,  sec.  208. 

For  the  shipper  the  act  provides,  that  upon  making  payment  or  tender 
of  the  charges  for  transportation  as  shown  in  the  bill  of  lading,  he  shall 
have  possession  of  his  goods;  and  in  the  third  section  the  means  of  en- 
forcing the  right  is  given  in  the  way  of  punitive  damage.  From  this 
standpoint  the  statute  is  remedial.  It  was  from  the  shipper's  standpoint 
that  the  court  viewed  the  act  in  Railway  v.  Harry  &  Brothers,  63  Texas, 
256,  in  which  the  right  of  the  Legislature  to  enact  the  law  for  the  benefit 
of  the  shipper  was  the  question. 

As  to  the  railway  company,  it  is  penal,  for  in  the  first  section  it  de- 
clares certain  acts  to  be  unlawful,  in  the  second  section  it  enjoins  a  duty, 
and  in  the  third  it  denounces  against  the  railway  company  a  penalty  for 
violating  the  previous  sections. 

In  the  case  of  Railway  v.  Dwyer,  84  Texas,  198,  the  question  was, 
whether  the  bill  of  lading  was  such  as  is  mentioned  in  the  act  so  as  to  ren- 
der the  railway  company  liable,  and  from  this  standpoint  the  coui't  de* 
•clared  the  statute  to  be  penal. 

Whether  it  be  remedial  or  penal,  it  is  certain  that  the  appellant's  right 
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of  action  is  strictly  statutory.  Without  the  statute,  he  had  the  right  to 
recover  compensation  for  the  detention  of  his  goods  after  payment  or 
tender  of  the  amoimt  due.  This  right  is  not  taken  away  or  modified  by 
this  act.  But  without  this  statute  he  could  not  recover  the  damages  or 
penalty  specified  in  it.  Therefore  he  must  bring  himself  strictly  within 
the  provisions  of  tlie  acts.  Suth.  on  Stat.  Con.,  sec.  398;  De  Witt  v. 
Dunn,  15  Texas,  106;  De  la  Garza  v.  Booth,  28  Texas,  478;  Scogins  v. 
Perry,  46  Texas,  111;  Murray  <fe  Bro.  v.  Railway,  63  Texas,  407. 

There  is  no  ambiguity  in  the  act,  and  its  meaning  must  be  determined 
by  its  own  language.  There  is  no  room  for  construction,  and  no  need  to 
resort  to  extmneous  facts  for  its  interpretation.  Suth.  on  Stat.  Con.,  sec. 
219;  Engelking  v.  Von  Wamel,  26  Texas,  471;  Dr  ^5on  v.  Bunton,  81 
Texas,  655. 

The  caption  of  the  act  reads  as  follows:  "An  act  to  prohibit  railroad 
companies,  their  officei-s,  agents,  and  employes,  from  making  excessive 
charges  for  carrying  and  transiK)rting  freight,  goods,  wares,  and  mer- 
chandise, and  to  require  said  companies,  their  officei*s,  agents,  and  em- 
ployes, to  deliver  freight,  goods,  wares,  and  merchandise  on  payment  of 
the  freight  charges  due  as  shown  by  the  bill  of  lading,  and  to  provide 
|)enalties  for  the  violation  of  the  provisions  of  this  act." 

One  of  the  leading  purposes  was  to  punish  the  failure  to  perform  the 
duty  enjoined  by  the  law.  The  caption  says  that  penalties  are  provided, 
and  in  tlie  third  section  it  is  said,  that  the  railway  company  shall  be  lia- 
ble to  the  owner  of  the  goods  in  damages,  etc.  Calling  it  damages  does 
not  change  the  character  of  it.  The  sum  to  be  recovered  is  not  in  any 
respect  compensatory  for  the  injury  sustained  by  the  detention  of  the 
goods;  the  extent  of  the  injury  is  not  taken  into  account.  It  is  an  arbi- 
trary sum,  fixed,  not  according  to  the  value  of  the  proi>erty,  nor  governed 
by  the  value  of  their  use,  but  by  the  sum  due  as  shown  by  the  bill  of  lad- 
ing. It  is  a  penalty  in  every  respect,  as  much  as  if  it  had  been  so  declared, 
and  was  intended  as  a  punishment  of  the  railway  company  for  a  violation 
of  the  law. 

There  can  be  no  doubt  as  to  what  this  law  means.  The  language  with 
reference  to  the  amount  of  freight  charges  due  is  used  four  times  in  the 
act,  and  each  time  it  is  expressed  to  be  the  "  amount  due  as  shown  in  the 
bill  of  lading."  In  order  to  recover  the  penalty  prescribed,  the  shipper 
must  bring  himself  strictly  within  the  requirements  of  this  statute. 

The  petition  in  this  case  having  failed  to  allege  the  necessary  facts,  did 
not  show  a  violation  of  the  law  or  a  right  to  recover. 

Delivered  June  23,  1893. 
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The  Texas  Trunk  Railway  Company  v.  Jackson  Bros. 

No.  24. 

I  85    606| 

1.  Appeal  or  Writ  of  Error  — Effect  on  Judgment.— Aq  appeal  or       L^g  _625^ 
writ  of  error,  wliether  prosecuted  on  cost  or  supersedeas  bond,  during  its  i>endency        ^  J^ 
ilcprives  a  judgment  of  that  finality  of  character  necessary  to  entitle  it  to  admis-       ™— """ 
sion  In  evidence  in  support  of  the  riglit  or  defense  declaretl  by  It;  and  from  this 
necessarily  follows  the  insufficiency  of  a  plea  in  bar  based  on  it. 

2.  Same—Ccuse  in  Judgment.— Decree  of  forfeiture  of  the  charter  of  the 
Texas  Trunk  Railway  Company  was  appealed  from.  After  such  appeal  was  per- 
fected by  bond  (appeal  or  error  bond)  the  decree  of  forfeiture  was  suspended,  and 
the  railway  company  could  execute  a  valid  api)eal  or  error  bond  to  have  any  other 
judgment  against  It  revised,  as  if  no  such  forfeiture  liad  been  declared.  That  the 
forfeiture  was  affirmed  would  not  affect  such  l)onds  made  by  the  railway  company 
pending  the  api>oal. 

3.  Same  —  Relation.  —  An  error  bond  executed  by  the  railway  company  as 
princii>al,  executed  in  another  case  but  after  the  tlecrec  of  forfeiture  and  l>efore  ap- 
ix»al  therein  had  been  i^erfected,  would  be  valid  by  relation  upon  the  appeal  from 
the  forfeiture  decree  l)eing  perfected. 

4.  Forfeiture  of  Corporation  —  Pact  Case.  —  A  corporation  api>ealed 
from  a  judgment  in  tlie  Justice  Court,  giving  bond  with  sureties.  In  the  <>ounty 
Court  judgment  was  rendered  against  the  corporation  and  its  sureties.  The  charter 
of  the  corporation  was  adjudged  forfeited.  After  the  forfeiture  the  con>oration 
and  its  sureties  ftle<l  |)etition  and  error  bond.  The  judgment  of  the  County  Court 
was  affirmeil  by  the  Court  of  Civil  Api)eals  on  certificate.  On  motion  to  set  aside 
the  aflirmance,  held^  that  even  If  the  corporation  could  not  execute  the  error  bond, 
yet  the  judgment  of  affirmance  against  tlie  other  parties  prosecuting  the  writ  of 
error  and  the  sureties  on  the  error  bond  sliould  not  l>e  set  aside. 

On  certificate  of  Court  of  Civil  Appeals,  Second  District,  in  a  case 
from  the  County  Court  of  Kaufman  County. 

The  questions  certified  and  facts  discussed  are  given  in  the  opinion. 

No  briefs  reached  the  Reporter. 

STAYTON,  Chief  Justice. — ^This  is  a  certificate  from  the  Second  Su- 
preme Judicial  District,  reading  as  follows: 

'*  On  the  28th  day  of  Sei^tember,  1891,  defendants  in  error  recovered 
a  judgment  in  the  County  Court  against  the  Texas  Trunk  Railway  Com- 
pany as  principal,  and  William  G.  Mowry,  Eugene  Still,  and  Sam  H. 
Millican  sureties  on  its  api)eal  bond  from  the  Justice  Court,  in  the  sum 
of  $130.20,  with  interest  thereon  at  the  rate  of  6  per  cent  i^er  annum  from 
the  date  thereof. 

"  On  the  31st  day  of  December,  1891,  all  of  the  parties  against  whom 
said  judgment  was  rendered  as  aforesaid  filed  in  said  court  their  bond 
for  a  writ  of  error  to  this  court,  with  Sam  Allen  and  C.  Lombardi  as  their 
sureties. 
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*'A  certificate  to  affirm  said  judgment  in  due  form  was  filed  in  this 
court  on  the  3d  day  of  March,  1893,  and  said  judgment  was  by  this 
court  afiSrmed  upon  said  certificate  on  the  22d  day  of  Marcli,  1893. 

''A  motion  is  now  filed  to  set  aside  this  judgment  of  affirmance,  and  it 
is  made  to  appear  in  support  of  said  motion,  that  on  the  14th  day  of 
September,  1891,  the  charter  of  the  Texas  Trunk  Railway  Company, 
which  was  a  private  corporation,  duly  incorporated  under  the  laws  of 
this  State,  was  by  decree  of  the  District  Court  of  Ellis  County,  Texas, 
duly  and  legally  forfeited.** 

The  questions  certified  are  as  follows: 

*'  1.  The  charter  of  said  corporation  having  been  forfeited  previous  to 
the  time  it  attempted  to  execute  said  writ  of  error  bond,  did  it  have  the 
power  to  execute  the  same,  and  can  the  judgment  of  affirmance  stand  as 
against  it  ? 

*'  2.  If  it  be  held  that  the  judgment  of  aflSrmancc  should  be  set  aside  as 
to  said  corporation,  what  effect  would  this  have  upon  the  judgment  of 
afilrmance  against  plaintiffs  in  error  Mowry,  Still,  and  Millican,  who  were 
sureties  on  the  appeal  bond  from  the  Justice  Court,  as  above  set  forth  ? 

'*  3.  If  it  should  be  held  that  the  judgment  of  affirmance  as  against 
said  corporation  should  be  set  aside,  what  effect  should  this  have  upon  the 
judgment  of  aflHrmance  against  the  securities  on  the  writ  of  error  bond  to 
this  court,  they  being  sureties  of  Mowry,  Still,  and  Millican,  as  well  as  of 
the  defendant  corporation  ? 

'*  4.  If  it  should  appear  from  the  record  that  an  appeal  was  taken  by 
said  Texas  Trunk  Railway  Company  from  the  judgment  of  forfeiture 
against  it,  and  that  said  appeal  was  pending  in  the  Supreme  Court  at  the 
time  of  the  execution  of  the  writ  of  error  bond  in  this  case,  what  effect 
would  this  have  as  to  the  power  of  said  corporation  to  give  such  bond, 
pending  such  appeal,  and  should  the  judgment  in  this  court  be  rendered 
thereon  if  it  be  made  to  appear  that  said  judgment  of  forfeiture  has  been 
affirmed  in  the  Supreme  Court?" 

In  some  of  the  States  it  is  held,  that  appeal  deprives  a  judgment  of  its 
character  of  finality,  and  that  pending  appeal  it  can  not  be  offered  in  evi- 
dence of  the  right  it  declares,  or  pleaded  in  bar;  while  in  other  States  it 
is  held,  that  although  appeal  may  suspend  the  right  to  have  the  judg- 
ment enforced  during  its  pendency,  it  may  be  pleaded  in  bar  or  offered 
in  evidence  as  though  in  all  respects  a  final  judgment. 

In  this  State,  a  judgment  may  be  enforced  during  pendency  of  appeal, 
unless  it  be  superseded  by  such  a  bond  as  the  statute  requires;  but  in  case 
of  reversal  the  op[>osite  party  will  have  to  restore  what  he  received  through 
the  judgment,  although  a  third  pei^son  purchasing  property  under  process 
issued  under  it  will  in  such  case  be  protected  in  his  purchase. 

The  statute  regulating  these  mattei-s  evidences  that  appeal  without  su- 
persedeas does  not  suspend  the  effect  of  the  judgment  for  all  purposes; 
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but  the  effect  of  revei*sal  shows  that  the  purpose  of  permitting  it  to  be 
enforced  when  security  is  not  given  is  simply  to  give  a  prima  facie  effect 
to  it  for  the  security  of  its  holder. 

It  has  been  held,  that  a  judgment  merges  the  original  cause  of  action, 
notwithstanding  an  appeal,  so  long  as  the  judgment  stands  unrevei*sed; 
and  that  for  this  reason  appeal  or  writ  of  error  would  not  abate  on  the 
death  of  the  party  who  had  recovered  the  judgment,  even  though,  on  ac- 
count of  the  nature  of  the  original  cause  of  action,  the  action  would  have 
abated  had  the  plaintiff  died  before  judgment.  Merger  in  such  a  case, 
however,  may  be  only  temporary,  for  if  the  judgment  be  reversed  on  ap- 
peal, the  right  of  the  parties  stands  upon  the  original  cause  of  action. 

It  has  also  been  held,  that  an  appeal  which  opens  the  judgment  and  en- 
titles the  appellant  to  a  trial  de  novo  annuls  the  judgment  appealed  from; 
but  appeals  from  County  or  District  Courts  to  a  Court  of  Civil  Appeals, 
whether  by  appeal  or  writ  of  error,  do  not  entitle  a  party  to  a  trial  de 
novo  in  that  court. 

There  can  be  no  doubt  that  a  pei*son  who  has  obtained  a  judgment, 
afterwards  affirmed  on  appeal,  is  entitled  to  all  the  benefits  that  would 
have  resulted  from  it  had  there  been  no  appeal,  for  the  affirmance  gives 
effect  to  the  original  judgment;  but  that  this  is  so  does  not  tend  to  show 
that  the  original  judgment,  when  appeal  is  prosecuted,  has  at  all  times 
that  character  of  finality  which  will  authorize  its  admission  in  evidence 
of  the  right  declared  by  it,  or  authorize  it  to  be  pleaded  as  a  bar. 

In  Thompson  v.  Griffin,  69  Texas,  142,  it  was  held,  that  a  defendant 
who  had  received  the  benefit  of  a  payment  on  an  action  brought  on  one 
note  could  not  avail  himself  of  the  same  payment  in  an  action  brought 
on  another  note,  even  though  he  had  sued  out  a  writ  of  error  on  the  jug- 
ment  firet  rendered. 

The  correctness  of  that  decision  is  evident,  without  reference  to  the  ef- 
fect the  writ  of  error  had  on  the  first  judgment;  but  from  an  expression 
in  the  opinion  it  seems  to  be  understood  that  this  court  adopted  the  rule, 
that  appeal  from  a  judgment  took  from  it  nothing  of  that  finality  of  char- 
acter it  would  have  possessed  had  there  been  no  appeal. 

No  ruling  on  that  question  was  necessary  to  the  decision  of  the  cause, 
and  we  do  not  understand  that  it  was  the  intention  of  the  court  to  an- 
.  nounce  such  a  rule,  for  the  authority  cited  would  sustain  either  of  the 
divei-se  views;  in  fact,  that  authority  only  stated  what  the  rulings  of  dif- 
ferent courts  on  the  question  were. 

Tlie  rulings  to  which  we  have  referred  do  not  reach  the  questions  certi- 
fied ;  and  in  view  of  the  conflict  of  decision,  we  feel  authorized  to  adopt 
the  rule  believed  to  be  supported  by  the  better  reason,  and  most  likely  to 
aeoure  the  ends  of  justice. 

In  thi^  State  appeal  and  writ  of  error  perform  the  same  office,  and  bring 
before  the  appellate  court  for  revision  the  rulings  of  the  trial  court,  and 


Digitized  by  VjOOQIC 


608  Texas  Supreme  Court  Reports.  {^June, 

when  prosecuted  to  a  Court  of  Civil  Appeals  do  not  give  the  right  to  a 
trial  de  novo. 

That  tlie  proceeding  instituted  in  either  method  is  but  the  continuation 
of  tlie  action  or  suit  brought  in  the  trial  court,  is  the  settled  rule  in  this 
State.  Moore  v.  Moore,  59  Texas,  54;  Hickcock  v.  Bell,  46  Texas,  613; 
Brackenridge  v.  San  Antonio,  39  Texas,  66;  Hart  v.  Mills,  38  Texas,  513; 
Harle  v.  Langdon,  60  Texas,  555. 

In  the  case  last  cited  it  was  held,  that  a  purchaser  from  one  who  had 
obtained  a  judgment  in  an  action  of  trespass  to  try  title  did  not  take  title 
to  the  land  in  controversy  incapable  of  being  annulled  by  a  reversal  of 
the  judgment  on  writ  of  error  obtained  subsequently  to  his  purchase. 

We  are  of  opinion  that  appeal  or  writ  of  error,  whether  prosecuted  un- 
der cost  or  supersedeas  bond,  during  pendency  deprives  a  judgment  of  that 
finality  of  character  necessary  to  entitle  it  to  admission  in  evidence  in 
support  of  the  right  or  defense  declared  by  it;  and  from  this  necessarily 
follows  the  insufficiency  of  a  plea  in  bar  based  on  it. 

That,  under  the  statute,  execution  may  be  issued  and  the  judgment  be 
enforced  during  the  appeal  when  only  a  cost  bond  has  been  given,  does 
not  affect  the  question;  for  this  is  by  virtue  of  the  statute,  which  does 
not  undertake  to  determine  the  status  of  the  judgment  in  reference  to  any 
matter  involved  in  the  questions  certified. 

If  the  petition  for  writ  of  error  and  proper  bond  had  been  filed,  to  re- 
move the  cause  in  which  the  forfeiture  of  the  company's  charter  was  de- 
clared to  an  appellate  court,  before  the  bond  in  question  was  executed, 
then  the  corporation  had  power  to  execute  it,  and  the  subsequent  affirm- 
ance of  tlie  judgment  of  forfeiture  would  not  affect  the  right  of  the 
parties,  even  if  dissolution  of  a  cor[K)ration  by  decree  of  court  would  de- 
prive it  of  power  to  execute  bonds  for  the  protection  of  the  interests  of 
all  interested  in  its  assets;  for  until  affirmance  of  the  judgment  of  forfeit- 
ure, dissolution  of  the  corporation  did  not  take  effect;  and  neither  the 
death  of  a  person  or  corporation  while  appeal  or  writ  of  error  is  pending 
would  abate  the  action  in  the  appellate  court  Rev.  Stats.,  art.  1044; 
Gen.  Laws,  Spec.  Sess.,  1892,  p.  30,  sec.  30. 

The  general  rule  is,  that  a  corporation  after  dissolution  can  do  no  cor- 
porate act;  but  it  is  not  true  that  after  a  decree  declaring  a  forfeiture  of 
the  corporate  franchise  it  may  not  do  some  acts  necessary  to  protect  cor- 
porate interests,  or  to  secure  a  final  determi^iation  whether  cause  for  for- 
feiture of  the  corporate  franchise  and  dissolution  existed. 

A  corporation  whose  franeliLse  has  been  declared  forfeited  by  a  court 
of  original  jurisdiction  has  the  same  right  to  have  that  judgment  I'e vised 
by  an  appellate  court  as  has  an  individual  to  have  such  revision  of  a 
judgment  rendered  against  him;  but  to  entitle  either  a  corporation  or  an 
individual  to  prosecute  an  appeal  or  writ  of  error  it  is  necessary  tliat  a 
bond  be  given,  unless  affidavit  of  inability  can  be  made.    If  it  was  neces- 
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sary  for  a  corporation  whose  franchise  had  been  forfeited  to  execute  a 
bond  in  the  corporate  name  in  order  to  prosecute  an  appeal  or  writ  of 
error,  the  intendment  would  be  that  the  law  makers  intended  this  power 
should  continue,  notwithstanding  the  declaration  of  forfeiture,  rather 
than  that  the  corporation  by  such  a  decree  should  be  deprived  of  the 
right  to  have  a  revision  of  such  a  judgment,  on  which  its  very  life  de- 
pended. 

Corporations  have  the  same  right  to  have  judgments  against  them,  of 
every  character,  revised  by  the  api)ellate  courts  as  have  persons;  and  it 
could  never  have  been  intended,  that  by  the  judgment  of  a  court  of  origi- 
nal jurisdiction  a  corporation  should  be  so  completely  incaimcitated  that 
it  could  not  do,  even  in  tlie  cori)orate  name,  such  acts  as  the  law  pre- 
sciibes  to  entitle  it  to  a  hearing  before  the  appelate  tribunal. 

The  prosecution  of  an  appeal  or  writ  of  error  in  the  corporate  name  is 
a  corporate  act,  but  no  person  aver  entertained  or  expressed  a  doubt  of 
the  right  of  a  corporation  to  prosecute  an  appeal  or  writ  of  error  from  a 
judgment  declaring  a  forfeiture  of  its  charter.  The  right  was  recognized 
under  the  judgment  referred  to  in  the  certificate  in  Texas  Trunk  Railway 
Company  v.  The  State,  83  Texas,  1,  and  in  East  Line  <fe  Red  River  Rail- 
way Company  v.  The  State,  75  Texas,  434;  and  the  books  are  full  of  cases 
in  which  such  rights  have  been  exercised. 

While  the  declaration  of  forfeiture  of  the  franchise  of  a  corporation 
does  withdraw  from  it  power  to  carry  on  the  business  for  which  it  was 
chartered,  and  to  exercise  those  powers  which  could  not  exist  but  for  the 
act  of  incorporation;  still,  after  forfeiture  it  may  be  that  acts,  even  in  the 
cori>orate  name,  necessary  to  the  preservation  of  the  assets,  may  be  done 
after  the  decree  of  forfeiture. 

We  will  not  infer,  however,  that  the  record  before  the  Court  of  Civil 
Appeals  does  not  show  every  fact  which  makes  the  submission  of  the  ques- 
tions certified  necessary,  and  therefore  take  it  as  true  that  the  railway 
company  perfected  an  appeal  from  the  judgment  of  forfeiture;  and  in 
view  of  that  fact,  if  the  power  of  the  corporation  to  prosecute  an  appeal 
after  the  rendition  of  that  judgment  be  limited  to  that,  and  power  in  the 
corporate  name  thereafter  to  make  appeal  or  writ  of  error  bonds  and 
prosecute  appeals  or  writs  of  error  would  not  exist  in  other  cases,  unless 
appeal  or  writ  of  error  was  first  perfected  in  the  forfeiture  case,  then  we 
are  of  opinion  that  the  writ  of  error  bond  in  question  would  be  valid  by 
relation,  even  if  executed  before  the  appeal  in  the  forfeiture  case  was  per- 
fected. 

Thfe  renders  it  unnecessary  to  decide  whetlier  the  bond  in  question 
would  have  been  valid  had  no  appeal  been  perfected  in  the  action  brought 
by  the  State  that  resulted  in  declaration  of  forfeiture  of  charter. 

If  it  were  held  that  it  was  necessary  to  set  aside  the  affirmance  as  to  the 
Vol.  LXXXV.  Sup.— 39 
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corporation,  because  it  had  ceased  to  exist  when  the  writ  of  error  was 
sued  out,  we  do  not  think  this  would  affect  the  right  of  defendant  m 
error  to  have  the  judgment  against  the  other  parties  named  in  the  cer- 
tificate affirmed. 

It  was  their  right  to  prosecute  a  writ  of  error  if  the  corpomtion  could 
not;  and  if  they  wi'ongf ully  joined  it  when  they  had  no  riglit  to  do  so, 
they  could  not  take  advantage  of  their  own  wrong  to  avoid  liability. 

The  sureties  on  the  writ  of  error  bond  arc  bound,  even  if  the  corpora- 
tion had  ceased  to  exist. 

There  were  principals  to  be  bound;  no  illegality  m  theconti-act  nor  de- 
ception practiced,  so  far  as  the  certificate  shows,  which  would  relieve  them 
from  obligation. 

If  they  desired  information  as  to  the  status  of  the  corporation,  they 
should  have  inquired.  Their  signing  as  sureties  was,  in  effect,  a  declara- 
tion that  the  principals  existed  and  had  power  to  contract,  and  they 
should  be  lield  bound  as  is  a  surety  who  as  such  makes  a  conti-act  in  which 
a  married  woman  or  infant  is  the  principal,  but  on  accourt  of  disabiUties 
that  attach  to  such  persons,  were  unable  to  make  a  valid  contract. 

Delivered  June  24,  1893. 


William  Cameron  <fe  Co.  v.  L.  H.  Gebhard  et  al. 
No.  37. 

1.  Facts  Bvidencinfir  Homestead.  —  Gebhard  and  wife  sold  their  home- 
stead, which  was  the  separate  proj^erty  of  the  wife.  Witli  part  of  tha  proceeds 
they  bought  a  vacant  lot,  iiitendin^  it  to  be  their  future  homestead.  Geblianl  con- 
tracted with  a  builder  to  furnish  material  and  to  erect  buildlnorg  on  the  lot,  to  be 
used  as  their  residence.  The  builder  beln^  unable,  Gebhanl  bought  the  materials 
for  the  house,  paying  the  greater  part  of  the  price.  At  Uie  time  of  the  purchase 
of  the  materials  there  were  no  building  or  improvements  \\\x>n  tlie  lot,  but  the 
mnterial  men  knew  that  Gebhard  and  wife  intended  to  occupy  the  lot  as  their 
homestead,  and  that  the  materials  furnished  were  to  be  useil  in  ei-ectlng  buildino^s 
upon  the  lot.  The  materials  were  so  used.  The  material  men  soucrht  to  fix  a  lien 
ui)on  the  house  and  lot  under  the  statute,  but  no  contract  in  writinjij  was  stoned 
and  acknowledged  by  the  wife.  In  suit  to  subject  the  house  and  lot  to  the  lieu  for 
materials,  hekl^  that  the  house  and  lot  was  a  homestead,  in  eontemplatlou  of  law, 
when  the  debt  was  incurred. 

2.  Same— Intent— Homestead.— Intent  and  accompanying  act  showing  an 
active  purjwse  to  make  a  homestead  in  fact  by  residence  is  a  dedication  of  home- 
stead, in  advance  of  actual  occupancy. 

3.  Same— Cases  Discussed.- See  review  and  discussion  of  the  numerous 
homesteiid  cases  decided  by  this  court. 

EuROR  to  Court  of  Civil  Appeals,  Third  District,  in  a  case  from  Mc- 
Lennan County. 
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The  complaiDt  by  the  plaintiffs  in  error  is:  *'  Because  the  facts  found 
by  the  court  below,  and  adopted  by  the  Court  of  Civil  Appeals,  do  not 
show  any  such  physical  preparation  or  act  of  any  kind  as  is  necessary  to 
fix  a  homestead  as  against  the  plaintiffs,  who  furnished  the  lumber  and 
material  for  tlie  erection  of  the  building  thereon.  We  think  it  too  evi- 
dent for  discussion,  that  the  declaration  at  or  subsequent  to  the  time  of 
the  purchase,  of  an  intention  to  make  the  property  a  homestead,  it  having 
no  improvements  upon  it  of  any  kind,  there  being  no  physical  prepara- 
tion to  make  any  improvements  on  it,  can  not  of  itself  make  a  homestead 
exempt  from  the  claim  of  the  material  men.  The  only  other  act  done  was 
the  mere  making  of  a  contract  with  the  contractor  to  erect  the  building; 
because  it  can  not  be  considered  material  that  a  part  of  the  purchase 
money  for  the  lumber  was  paid  at  the  time  of  the  contract  for  the  lum- 
ber. If  the  mere  making  of  a  contiact  with  a  third  person  to  erect  im- 
provements on  land,  coupled  with  a  declaration  of  the  intention  to  make 
it  a  homestead,  is  sulticient  to  make  it  such  as  against  creditors  or  lien 
holders,  it  is  easy  to  be  conceived  that  by  making  the  contract  to  be 
performed  at  some  long  but  definite  time  in  the  future,  a  debtor  could 
indefinitely  i)osti)one  his  creditor,  and  prevent  their  appropriating  prop- 
erty to  the  payment  of  their  debts,  upon  the  plea  of  making  it  his  home- 
stead, and  could,  when  his  convenience  was  promoted  and  after  such  hin- 
drance of  creditors,  abandon  his  intention.  It  seems  that  this  consequence 
could  not  be  averted  unless  the  courts  are  prepared  to  determine  a  length 
of  time  within  which  such  contract  could  be  completed,  which  it  is  not 
probable  the  courts  would  undertake  to  do.  We  submit  that  there  is  no 
reported  case  in  which  any  such  act,  or  in  which  any  similar  act,  has  been 
held  sufficient  to  appropriate  the  property  to  homestead  uses.     *      *      « 

The  facts  sufficiently  api)ear  in  the  opinion. 

L.  C.  Alexander^  for  plaintiffs  in  error.  —  1.  The  court  erred  in  dismiss- 
ing plaintiffs'  suit  and  in  holding  that  the  property  sought  to  be  subjected 
to  plaintiffs*  lien  was  not  subject  thereto,  because  same  was  a  homestead; 
because  it  appears  from  the  facts  found  by  the  court  that  said  property 
was  not,  at  the  time  of  furnishing  the  material  for  the  price  of  which  this 
suit  was  brought,  a  homestead,  the  property  having  never  prior  to  said 
time  been  in  any  manner  improved,  occupied,  nor  by  any  act  except  a 
naked  declaration,  appropriated  as  a  homestead. 

Notice  of  homestead  immaterial:     Parr  v.  Newby,  73  Texas,  468. 

Intention  to  occupy  does  not  make  homestead:  Ratcliff  v.  Call,  72 
Texas,  494;  Archibald  v.  Jacobs,  69  Texas,  251;  Crabtree  v.  Whiteselle, 
65  Texas,  114;  Gardner  v.  Douglass,  64  Texas,  76;  Moreland  v.  Barn- 
hart,  44  Texas,  280;  Anderson  v.  McKay,  30  Texas,  190;  Franklin  v. 
Coffee,  18  Texas,  413;  Swope  v.  Stantzenberger,  59  Texas,  387;  Brooks  v. 
Chatham,  67  Texas,  31;  Bunton  v.  Palm,  9  S.  W.  Rep.,  183. 
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2.  If  the  premises  were  occupied  as  a  homestead  at  the  date  of  filing 
bill  of  particulars,  not  being  a  homestead  at  the  time  the  lumber  was  fur- 
nished, the  filing  related  back  to  the  date  of  furnishing  the  material, 
and  the  premises  could  not  meanwhile  be  made  a  homestead  as  against 
the  lien.  Implement  Co.  v.  Electric  Light  Co.,  74  Texas,  607;  Tram- 
mell  V.  Mount,  68  Texas,  215;  Huck  v.  Gay  lord,  50  Texas,  582;  Fagan 
&  Osgood  V.  Ice  Machine  Co.,  65  Texas,  331;  Gage  v  Neblett,  57  Texas, 
374;  Brooks  v.  Chatham,  5*7  Texas,  31;  Baird  v.  Trice,  51  Texas,  556. 

3.  If  the  wife  had  not  consented  to  the  purchase  of  the  lumber,  the 
fact  that  the  lots  were  her  separate  property  is  immaterial,  as  her  consent 
was  not  necessary.  Const.,  art.  16,  sees.  37-50;  Rev. Stats.,  arts.  3164- 
3174. 

Scarborough  &  Rogers^  and  Pearre  &  Boynton^  for  defendants  in  errcH'. 
The  lots  in  question  are  exempt  from  forced  sale  and  fix>m  the  lien  asserted 
by  plaintiffs  in  error,  under  the  homestead  laws  of  this  State.  Schneider 
V.  Bray,  59  Texas,  670;  Bai-nes  v.  White,  53  Texas,  631;  Franklin  v. 
Coffee,  18  Texas,  417;  Gardner  v.  Douglass,  64  Texas,  78;  Brooks  t. 
Chatham,  57  Texas,  33;  Swope  v.  Stantzeuberger.  59  Texas,  390;  Dob- 
kins  V.  Kuykendall,  81  Texas,  181;  Sheer  v.  Cummings,  80  Texas«  29S, 
Magee  v.  White,  23  Texas,  180. 

BROWN,  Associate  Justice. — Plaintiffs  in  error  sued  the  defendants 
in  error  in  the  District  Court,  to  enforce  a  material  man's  lien  upon  a  cer- 
tain lot  in  the  city  of  Waco.  The  case  was  tried  before  tlie  judge  without 
a  jury,  and  findings  of  the  facts  were  made  and  filed  on  the  written  mo* 
tion  of  the  plaintiffs.  The  findings  of  the  district  judge  were  adopted  by 
the  Court  of  Civil  Appeals.  Judgment  was  given  against  plaintiffs,  which 
was  aflftrmed  by  the  Court  of  Civil  Appeals,  and  a  writ  of  error  granted 
by  this  court. 

The  facts  are,  briefly,  that  Mary  Gebliard  owned  a  lot  in  Waco  as  her 
separate  property,  which  was  the  homestead  of  herself  and  her  husband; 
they  sold  tiiat  homestead  and  pui*chased  the  lot  upon  which  it  is  sought 
to  foreclose  the  lien  in  this  suit,  with  a  part  of  the  proceeds  of  such  sale. 
At  the  time  of  the  purchase,  and  at  all  times,  they  declared  that  they  in- 
tended to  make  the  lot  so  purchased  their  homestead.  Gebhard  made  a 
contract  with  Turntine  to  build  a  house  upon  the  lot,  Tumtinc  to  furnish 
lumber  and  erect  the  building  for  a  given  price.  Turntine  was  unable  to 
purchase  the  lumber,  and  Gebhard  entered  into  a  contract  with  the  plaint- 
iffs to  furnish  to  Turntine  the  lumber  necessary  for  the  building,  the  oost 
of  the  lumber  to  be  deducted  from  the  price  agreed  to  be  iwiid  to  Turn- 
tine. Defendant  Gebhard  transferred  to  plaintiffs  a  note  which  he  had 
received  for  a  part  of  the  purchase  price  of  his  former  homestead,  as  aa 
advance  payment  on  the  lumber  to  be  fumislied.     Plaintiffs  knew  at  the 


Digitized  by  VjOOQIC 


1893,']  Cameron  <fe  Co.  v.  Gebhard.  613 

time  that  they  agreed  to  furnish  the  lumber  that  defendants  had  sold  their 
former  homestead,  and  pui*chased  this  lot  with  the  intention  to  make  it 
their  future  homestead;  that  they  had  contracted  with  Turn  tine  to  build 
a  residence  upon  the  lot,  and  that  the  lumber  to  be  furnished  by  them 
was  to  be  placed  in  that  residence.  They  furnished  the  lumber,  which  was 
used  in  erecting  a  residence  on  the  lot,  and  the  amount  sued  for  is  an  un- 
paid balance  on  the  lumber  so  furnished.  There  was  no  improvement 
upon  the  lot  in  question,  and  Gebhard  had  taken  no  ste[)6  to  establish  his 
homestead  on  it,  other  than  the  making  of  the  contract  with  Turn  tine  to 
build  the  house  upon  it.  No  contract  in  writing  was  made,  but  in  all 
other  respects  the  requirements  of  the  law  for  fixing  a  lien  on  the  prop- 
erty were  complied  with  by  plaintiffs. 

The  only  question  presented  for  our  consideration  in  this  case  is.  Was 
the  lot  in  question  the  homestead  of  defendants  at  the  time  that  the  con- 
tract for  the  purchase  of  the  lumber  from  plaintiffs  was  made  ?  If  it  was 
not,  the  judgment  should  be  reversed.  If  it  was  a  homestead  at  that  time, 
the  judgment  should  be  aflSrmed. 

Upon  the  facts  presented  in  this  case,  we  hold  that  the  homestead  right 
in  favor  of  defendants  had  attached  to  the  lot  sought  to  be  subjected  to 
the  lien  asserted,  before  the  conti'act  for  the  purchase  of  the  lumber  was 
made,  and  that  plaintiffs  in  eiTor  having  failed  to  make  a  contract  in  writ- 
ing, signed  and  acknowledged  as  required  by  law,  no  lien  was  created 
upon  the  lot. 

It  is  not  necessary  that  we  should  in  this  case  decide  whether  or  not 
Tumtine  acquired  a  lien,  or  could  without  writing  have  fixed  a  lien  on 
the  lot. 

Cases  arising  under  homestead  laws  differ  so  widely  in  their  facts  that 
it  is  impossible  to  lay  down  any  definite  rules  to  govern  in  all  cases  that 
may  arise.  Each  case  must  be  determined  upon  its  own  peculiar  state  of 
facts;  and  oftentimes,  with  very  slight  difference  in  the  facts,  conclusions 
have  been  reached  in  different  cases  which  present  the  appearance  of  con- 
flict, when  in  fact  there  is  none,  the  facts  being  understood. 

Pope  v.  Graham,  44  Texas,  196,  on  first  reading  would  seem  to  be  to 
some  extent  in  conflict  with  the  conclusion  announced  in  this  case.  But 
When  the  facts  of  that  case  are  understood  there  is  no  such  conflict.  The 
statement  given  of  the  facts  in  Pope  v.  Graham  in  the  published  report 
does  not  show  what  the  intention  of  Pope  was  as  to  the  future  use  of  the 
property,  or  that  any  intention  in  reference  thereto  had  been  formed  at 
a  date  anterior  to  the  making  of  the  contract.  Referring  to  the  original 
record  in  that  case,  we  find  that  the  only  evidence  introduced  on  the  trial 
relative  to  the  homestead  referred  to  the  date  of  the  trial.  The  opinion 
expressed  ui)on  that  point  was  evidently  based  upon  the  conclusion  that 
the  homestead  right  was  not  asserted  until  after  the  contract  for  building 
was  made.     That  this  was  the  undei-standing  of  the  judge  who  delivered 
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the  opinion,  is  made  clear  by  his  reference  to  the  case  of  Potshuisky  v. 
Krempkan,  26  Texas,  309,  in  which  the  homestead  right  was  not  asserted 
until  after  the  lien  had  attached. 

In  Franklin  v.  Coffee,  18  Texas,  413,  Chief  Justice  Hemphill,  deliver- 
ing the  opinion,  said:  '*  Nor  would  it  be  necessary  to  secure  the  exemp- 
tion that  a  house  should  be  built  or  improvements  made.  But  there  must 
be  a  preparation  to  improve,  and  this  must  be  of  such  a  character  and  to 
such  an  extent  as  to  manifest  beyond  a  doubt  the  intention  to  complete 
the  improvement  and  to  reside  upon  the  place  as  a  home."  Again,  in 
the  same  case,  it  is  said:  **  In  this  case  there  was  no  house  or  home  upon 
the  land.  The  plaintiff  had  not  resided  there  before  or  since  his  marriage. 
He  had  made  no  preparation  or  done  no  acts  which  would  evince  a  fixed 
intention  and  purpose  to  select  and  appropriate  the  place  as  a  home." 
The  facts  in  that  case  justified  the  conclusion  that  there  was  no  homestead, 
but  the  court  announced  a  rule  which  has  been  followed  in  all  subsequent 
cases. 

These  principles  enunciated  in  that  case  have  been  recognized  and  ap- 
plied by  this  court  in  the  cases  of  Moreland  v.  Bamhart,  44  Texas,  280; 
llailway  v.  Winter,  44  Texas,  611;  Barnes  v.  White,  53  Texas,  631; 
Brooks  V.  Chatham,  57  Texas,  33;  Swope  v.  Stantzenberger,  59  Texas, 
390;  Gardner  v.  Douglass,  64  Texas,  76;  Archibald  v.  Jacobs,  69  Texas, 
251;  Dobkins  v.  Kuykendall,  81  Texas,  183,  and  many  other  cases. 

The  case  of  Stone  v.  Darnell,  20  Texas,  11,  was  in  fact  decided  upon 
the  same  principle  as  that  enunciated  in  the  case  of  Franklin  v.  Coffee. 
Darnell  had  not  lived  upon  the  land,  but  had  sold  a  former  homestead, 
and  with  the  proceeds  purchased  the  land  in  question,  with  the  avowed 
purpose  and  intention  of  making  it  his  homestead,  and  he  had  made  a 
contract  for  the  building  of  a  house  on  it.  The  court  did  not  in  the  opin- 
ion put  it  upon  that  giound,  but  it  is  evident  that  these  facts  had  a  con- 
trolling influence  upon  the  conclusion  arrived  at  in  the  case.  The  opin- 
ion was  likewise  delivered  by  Judge  Hemphill.  It  is  most  likely  that  he 
would  be  governed  by  the  doctrine  announced  by  him  but  a  short  time 
before.     This  court  has  so  understood  and  interpreted  that  case. 

In  the  case  of  Railway  v.  Winter,  44  Texas,  611,  Chief  Justice  Roberts, 
referring  to  the  case  of  Stone  v.  Darnell,  said:  '^  In  the  case  of  Stone  v. 
Darnell  such  acts  were  done  as  were  said  to  indicate  the  intention  to  ap- 
propriate the  place  as  a  home,  and  although  not  a  home,  literally,  when 
levied  on,  but  being  such  at  the  sale,  it  was  exempt  as  a  homestead." 

In  Barnes  v.  White,  supra,  there  was  no  actual  occupancy,  but  owner- 
ship with  an  intention  to  occup}^  accompanied  by  preparation.  The 
person  claiming  the  homestead  had  partially  constructed  his  house  when 
he  purchased  the  material  to  complete  it,  and  the  court  held  that  no  lien 
attached.     The  only  difference  in  that  case  and  the  one  under  considera- 
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tion  is,  that  a  greater  degree  of  progress  had  been  made  in  the  prepara- 
tion to  occupy. 

In  Dobkins  v.  Kuykendall,  81  Texas,  183,  the  claimant  of  the  home- 
stead had  never  lived  upon  the  land,  but  declared  his  intention  to  make  it 
his  home.  He  hauled  some  logs  and  placed  them  on  it,  but  not  being 
able  to  complete  the  house,  suspended  work  and  rented  lands  at  another 
place,  and  made  no  further  effort  to  occupy  it  for  a  year.  It  was  held, 
that  the  homestead  right  attached  to  the  land.  In  that  case  there  was 
not  so  much  preparation  as  in  this.  There  a  foundation  was  laid  and  a 
few  logs  hauled;  in  this  a  contract  had  been  made  for  the  consti*uction  of 
the  entire  house.  The  diligence  is  wanting  in  that  case  that  distinguishes 
this  case.  There  the  work  was  suspended  for  more  than  a  year,  while  in 
tbis  case  the  diligence  went  to  the  point  that  defendant  in  error,  after 
finding  that  his  contractor  could  not  purchase  lumber,  stepped  in  and 
made  the  purchase  for  him. 

In  Scott  V.  Dyer,  60  Texas,  135,  the  party  asserting  the  homestead 
right  had  lived  upon  a  tract  containing  four  acres  in  Paris,  and  had  sold 
the  improved  part  and  moved  away,  but  with  the  intention  to  make  a 
home  upon  the  remainder.  No  act  was  done  to  evidence  this  intention. 
Tlie  land  was  levied  upon  and  sold  under  execution.  The  court  held 
that  the  land  was  the  homestead  of  the  defendant  in  the  suit.  That  is  a 
case  in  which  the  bare  intention  kept  the  homestead  right  alive,  when  the 
house  had  been  sold  and  the  party  took  no  steps  to  carry  the  intention 
into  effect. 

In  Gardner  v.  Douglass,  64  Texas,  76,  the  party  asserting  the  home- 
stead claim  had  purchased  an  improved  place  for  the  purpose  and  with 
the  avowed  intention  of  making  it  a  homestead.  It  was  leased  and  he 
could  not  get  possession  of  it  at  the  time.  It  was  seized  before  he  moved 
upon  it,  and  the  court  held  that  his  intention  to  occupy,  with  the  fact 
that  he  could  not  get  possession,  were  sufficient  to  give  the  homestead  ex- 
emption. 

This  court  said,  in  Swope  v.  Stantzenberger,  59  Texas,  390:  ''  In  a 
great  majority  of  the  States,  it  is  held  that  an  actual  occupation  of  the 
land  must  concur  with  the  dedication,  as  a  prerequisite  to  impressing 
u|)on  it  the  homestead  character.  But  a  more  liberal  rule  prevails  in  this 
State,"  and  proceeds  to  quote  from  Franklin  v.  Coffee,  and  other  cases, 
to  show  what  that  more  liberal  rule  is. 

It  is  held  in  Michigan  more  liberally  even  than  in  this  State.  The  doc- 
trine of  that  State  is  laid  down  thus:  * 'Actual  residence  upon  property 
is  not  an  indispensable  condition  to  its  being  in  law  a  homestead,  and  as 
such  exempt  from  levy  and  sale  under  execution;  the  question  is,  whether 
on  the  facts  of  the  particular  case,  the  land  became  a  homestead  in  a  legal 
sense  before  the  levy  was  made  upon  it.  To  bring  it  within  the  exemp- 
tion, when  it  is  not  actually  occupied  as  such  at  the  time  of  the  levy,  it 
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must  satisfactorily  be  made  to  appear  that  the  intention  in  good  faith 
exists  to  occupy  it  as  such,  and  the  intention  must  have  existed  prior  to 
and  at  the  time  of  the  levy.  Bowles  v.  Hoard,  71  Mich.,  154;  Re^e  v. 
Reske,  51  Mich.,  541;  Mills  v.  Hobbs,  76  Mich.,  125. 

In  Wisconsin  the  rule  is  stated  thus:  ''The  bona  fide  intention  of  ac- 
quiring the  premises  for  a  homestead,  without  defrauding  any  one,  evi- 
denced by  overt  acts  in  fitting  them  to  become  such,  followed  by  actual 
occupancy  in  a  reasonable  time,  must  be  held  to  give  to  the  premises 
answering  the  description  prescribed  in  the  statute  the  character  of  a 
homestead."  Scofield  v.  Hopkins,  61  Wis.,  375.  It  is  no  doubt  true  that 
a  majority  of  the  States  hold  a  more  rigid  rule  against  the  homestead 
claim,  but  we  believe  that  the  better  reason  is  with  the  doctrine  of  our 
own  court. 

In  Archibald  v.  Jacobs,  69  Texas,  251,  Chief  Justice  Stayton,  deliver- 
ing the  opinion,  said:  "  Where  no  homestead  dedicated  by  actual  occu- 
pancy exists,  eflfect  must  be  given  to  ownership,  intention,  and  preparation 
to  use  for  a  home;  otherwise  one  indebted  might  never  be  able  to  secure 
a  home  for  a  dependent  family." 

Intention  alone  can  not  give  a  homestead  right;  bat  it  is  at  the  same 
time  equally  true  that  all  other  things  combined  can  not  give  it  without 
the  intention  to  dedicate  it  to  the  uses  of  a  home.  Yaluable  and  costly 
improvements,  coupled  with  long  continued  possession,  without  the  exist- 
ence of  a  bona  fide  intention  to  make  it  a  home,  will  not  make  it  such. 
But  the  placing  upon  the  premises  unhewn  logs  for  the  purpose  of  erect- 
ing thereon  the  humblest  cabin,  with  a  bona  fide  intention  to  occupy  as 
soon  as  the  cabin  can  be  built,  secures  the  right. 

From  these  decisions  it  is  apparent,  that  intention  is  almost  the  only 
thing  that  may  not  be  dispensed  with  in  some  state  of  case;  and  it  follows 
that  this  intention  in  good  faith  to  occupy  is  the  prime  factor  in  securing 
the  benefits  of  the  exemption.  Preparation — that  is,  such  acts  as  mani- 
fest this  intention — is  but  the  corroborating  witness  to  the  declaration 
of  intention,  the  safeguard  against  fraud,  and  an  assurance  of  the  bona 
fides  of  the  declared  intention  of  the  party. 

If  a  homestead  can  not  be  acquired  until  it  is  occupied,  then  no  (Hie 
can  acquire  a  homestead  exempted  from  forced  sale  unless  he  buys  an 
improved  place;  and  then  he  must  have  a  race  with  the  sheriff  for  posses- 
sion. The  unimproved  lands  of  the  country  and  the  vacant  lots  of  oar 
cities  can  not  be  acquired  for  the  purpose  of  making  a  home  by  the  man 
who  is  indebted,  except  at  the  risk  of  turning  it  over  to  a  creditor.  If  a 
man  owes  nothing,  or  is  able  to  pay  all  that  he  owes,  he  does  not  need 
the  exemption;  if  he  has  other  property,  he  can  protect  his  home  by 
pointing  out  that  other  property  for  sale;  but  if  he  has  nothing  but  the 
homestead,  he  conies  within  the  necessity  of  the  constitutional  provision, 
and  to  him  is  the  chief  value  of  exemption. 
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Defendants  in  error  showed  their  good  faith  by  investing  the  proceeds 
of  sale  of  their  former  homestead  in  this  lot,  and  at  once  proceeding,  in 
accordance  with  their  declared  intention,  to  secure  the  erection  of  a  resi- 
dence upon  it.  What  more  diligence  could  have  been  exercised  in  car- 
rying that  intention  into  effect,  or  what  act  could  have  been  done  that 
would  more  satisfactorily  have  proved  that  the  intention  was  in  good 
faith  to  dedicate  it  to  homestead  uses  ? 

Plaintiffs  in  error  could  have  secured  a  contract  in  writing,  as  required 
by  law.  They  knew  that  the  lot  was  to  be  the  homestead;  knew  ail  the 
facts.  The  wife  might  not  have  been  willing  to  encumber  this  lot,  but 
preferred  to  have  a  more  humble  home,  free  from  lien.  She  was  entitled 
to  the  privilege  of  deciding  the  matter  for  herself. 

The  judgments  of  the  Court  of  Civil  Appeals  and  of  the  District  Court 
are  affirmed. 

Delivered  June  24,  1898. 
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JUDICIARY  ARTICLE  OF  THE  CONSTITUTION  AND 
AMENDMENTS. 

ARTICLE    V. ^JUDICIAL   DEPARTMENT. 

Original  Sections  2-5. 

Section  1.  The  judicial  power  of  this  State  shall  be  vested  in  one  Su- 
preme Court,  in  a  Court  of  Appeals,  in  District  Courts,  in  County  Courts, 
in  Commissioners  Courts,  in  Courts  of  Justices  of  the  Peace,  and  in  such 
other  courts  as  may  be  established  by  law.  The  Legislature  may  estab- 
lish Criminal  District  Courts  with  such  jurisdiction  as  it  may  prescribe, 
but  no  such  courts  shall  be  established  unless  the  district  includes  a  city 
containing  at  least  thirty  thousand  inhabitants  as  ascertained  by  the  cen- 
sus of  the  United  States  or  other  official  census  :  Provided^  such  town  or 
city  shall  support  said  Criminal  District  Courts  when  established.  The 
Criminal  District  Court  of  Galveston  and  Harris  Counties  shall  continue 
with  the  district,  jurisdiction,  and  organization  now  existing  by  law,  until 
otherwise  provided  by  law. 

Sec.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice  and  two  as- 
sociate justices,  any  two  of  whom  shall  constitute  a  quorum,  and  the  con- 
currence of  two  judges  shall  be  necessary  to  the  decision  of  a  case.  No 
person  shall  be  eligible  to  the  office  of  chief  justice  or  associate  justice  of 
the  Supreme  Court  unless  he  be  at  the  time  of  his  election  a  citizen  of  the 
United  States  and  of  this  State,  and  unless  he  shall  have  attained  the  age 
of  thirty  years,  and  shall  have  been  a  practicing  lawyer  or  a  judge  of  a 
court  in  this  State,  or  such  lawyer  and  judge  together,  at  least  seven 
years.  Said  chief  justice  and  associate  justices  shall  be  elected  by  the 
qualified  voters  of  the  State  at  a  general  election,  shall  hold  their  offices 
for  six  years,  and  shall  each  receive  an  annual  salary  of  not  more  than 
three  thousand  five  hundred  and  fifty  dollars.  In  case  of  a  vacancy  in 
the  office  of  chief  justice  or  associate  justice  of  the  Supreme  Court,  the 
Govei-nor  shall  fill  the  vacancy  until  the  next  general  election  for  State 
officers,  and  at  such  general  election  the  vacancy  for  the  unexpired  term 
shall  be  filled  by  election  by  the  qualified  voters  of  the  State. 

Sec.  3.  The  Supreme  Court  shall  have  appellate  jurisdiction  only, 
which  shall  be  coextensive  with  the  limits  of  the  State;  but  shall  only 
extend  to  civil  cases  of  which  the  District  Courts  have  original  or  appel- 
late jurisdiction.  Appeals  may  be  allowed  from  interlocutory  judgments 
of  the  District  Courts,  in  such  cases  and  under  such  regulations  as  may 
be  provided  by  law.  The  Supreme  Court  and  the  judges  thereof  shall 
have  power  to  issue,  under  such  regulations  as  may  be  prescribed  by  law, 
the  writ  of  mandamus  and  all  other  writs  necessary  to  enforce  the  juris- 
diction of  said  court.     The  Supreme  Court  shall  have  power,  upon  affl- 
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davit  or  otherwise,  as  by  the  court  may  be  thought  proper,  to  ascertain 
such  matters  of  fact  as  may  be  necessary  to  the  proper  exercise  of  its  ju- 
risdiction. The  Supreme  Court  shall  sit  for  the  transaction  of  business 
from  the  first  Monday  in  October  until  the  last  Saturday  of  June  of  every 
year,  at  the  seat  of  government,  and  at  not  more  than  two  other  places 
in  the  State. 

Sec.  4.  The  Supreme  Court  shall  appoint  a  clerk  for  each  place  at 
which  it  may  sit,  and  each  of  said  clerks  shall  give  bond  in  such  manner 
as  is  now  or  may  hereafter  be  required  by  law;  shall  hold  his  office  for 
four  years,  and  shall  be  subject  to  removal  by  the  said  court  for  good 
cause  entered  of  record  on  the  minutes  of  said  court. 

Sec.  5.  The  Court  of  Appeals  shall  consist  of  three  judges,  any  two  of 
whom  shall  constitute  a  quorum,  and  the  concurrence  of  two  judges  shall 
be  necessary  to  a  decision  of  said  court.  They  shall  be  elected  by  the 
qualified  voters  of  the  State  at  a  general  election.  They  shall  be  citizens 
of  the  United  States  and  of  this  State;  shall  have  arrived  at  the  age  of 
thirty  years  at  the  time  of  election;  each  sliall  have  been  a  practicing 
lawyer  or  a  judge  of  a  court  in  this  State,  or  such  lawyer  and  judge  to- 
gether, for  at  least  seven  yeai-s.  Said  judges  shall  hold  their  ofHces  for 
a  term  of  six  yeai's,  and  each  of  them  shall  receive  an  annual  salary  of 
three  thousand  five  hundred  and  fifty  dollars,  which  shall  not  be  increased 
or  diminished  during  their  term  of  office. 

Sec.  6.  The  Court  of  Appeals  shall  have  appellate  jurisdiction  coex- 
tensive with  the  limits  of  the  State  in  all  criminal  cases,  of  whatever 
grade,  and  in  j^ll  civil  cases,  unless  hereafter  otherwise  provided  by  law, 
of  which  the  County  Courts  have  original  or  appellate  jurisdiction.  In 
civil  cases  its  opinions  shall  not  be  published  unless  the  publication  of 
such  opinions  be  required  by  law.  The  Court  of  Ap|>eals  and  the  judges 
thereof  shall  have  power  to  issue  the  writ  of  habeas  corpus;  and  under 
such  regulations  as  may  be  prescribed  by  law,  issue  such  writs  as  may  be 
necessary  to  enforce  its  own  jurisdiction.  The  Court  of  Api>eals  shall 
have  power,  u]K)n  affidavit  or  otherwise,  as  by  the  court  may  be  thought 
proper,  to  ascertain  such  matters  of  fact  as  may  be  necessary  to  the  exer^ 
else  of  its  jurisdiction.  The  Court  of  Appeals  shall  sit  for  the  transaction 
of  business  from  the  first  Monday  of  October  until  the  last  Saturday  of 
June  of  every  year,  at  the  capital,  and  at  not  more  than  two  otlier  places 
in  the  State,  at  which  the  Supreme  Court  shall  hold  its  sessions.  The 
court  snail  appoint  a  clerk  for  each  place  at  which  it  may  sit,  and  each 
of  said  clerks  shall  give  bond  in  such  manner  as  is  now  or  may  hereafter 
be  required  by  law;  shall  hold  his  office  for  four  years,  and  shall  be  sub- 
ject to  removal  by  the  said  court  for  good  cause,  entered  of  record  on 
the  minutes  of  said  court. 

Sec.  7.  The  State  shall  be  divided  into  twenty -six  judicial  districts, 
which  may  be  increased  or  diminished  by  the  Legislature.  For  each  dis- 
trict there  shall  be  elected,  by  the  qualified  voters  thereof,  at  a  general 
election  for  members  of  the  Legislature,  a  judge,  who  shall  be  at  least 
twenty-five  yeai^s  of  age,  shall  be  a  citizen  of  the  United  States,  shall 
have  been  a  practicing  attorney  or  a  judge  of  a  court  in  this  State  for  the 
period  of  four  yeai-s,  and  shall  have  resided  in  the  district  in  which  he  is 
elected  for  two  years  next  before  his  election;  shall  reside  in  his  district 
during  his  term  of  office;  shall  hold  his  office  for  the  term  of  four  years; 
shall  receive  an  annual  salary  of  twenty-five  hundred  dollars,  which  shall 
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not  be  increased  or  diminished  during  bis  term  of  service;  xmd  shall 
hold  the  regular  terms  of  court  at  one  place  in  each  county  in  the  district 
twice  in  each  year,  in  such  manner  as  may  be  prescribed  by  law.  The 
Legislature  shall  have  power  by  general  act  to  authorize  the  holding  of 
special  terms,  when  necessary,  and  to  provide  for  holding  more  than  two 
terms  of  the  court  in  any  count}-,  for  the  disimteh  of  business;  and  shall 
provide  for  the  holding  of  District  Courts  when  the  judge  thereof  is  ab- 
sent, or  is  from  any  cause  disabled  or  disqualified  from  ])residing. 

Sec.  8.  The  District  Court  shall  have  original  jurisdiction  in  criminal 
cases  of  the  grade  of  felony;  of  all  suits  in  behalf  of  the  State  to  recover 
penalties,  forfeitures,  and  escheats;  of  all  cases  of  divorce;  in  cases  of 
misdemeanors  involving  official  misconduct;  of  all  suits  to  recover  dam- 
ages for  slander  or  defamation  of  character;  of  all  suits  for  the  trial  of 
title  to  land,  and  for  the  enforcement  of  liens  thereon;  of  all  suits  for 
trial  of  right  to  property  levied  on  by  virtue  of  any  writ  of  execution, 
sequestration,  or  attachment,  when  the  property  levied  on  shall  be  eciual 
to  or  exceed  in  value  five  hundi^ed  dollai-s;  and  of  all  suits,  complaints, 
or  pleas  whatever,  without  regard  to  an}-  distinction  between  law  and 
equity,  when  the  matter  in  controvei-sy  shall  be  valued  at  or  amount  to 
five  hundred  doUai's,  exclusive  of  interest;  and  the  said  courts  and  the 
judges  thereof  shall  have  power  to  issue  writs  of  habeas  corpus  in  felony 
cases,  mandamus,  injunction,  certiorari,  and  all  writs  necessary  to  enforce 
their  jurisdiction.  The  District  Courts  shall  have  appellate  jurisdiction 
and  general  control  in  probate  mattei*sover  the  County  Court  established 
in  each  county,  for  ap{K>inting  guardians,  granting  letters  testamentary 
and  of  administration,  for  settling  the  accounts  of  executors,  adminis- 
trators, and  guardians,  and  for  the  transaction  of  business  ap[>ertaining 
to  estates;  and  original  jurisdiction  and  general  control  over  executors, 
admin istratoi-s,  guardians,  and  minoi's,  under  such  regulations  as  may  be 
prescribed  by  the  Legislature.  All  cases  now  |>ending  in  the  Supreme 
Court  of  which  the  Court  of  Appeals  has  appellate  jurisdiction  under  the 
provisions  of  this  article,  shall,  as  soon  as  practicable  after  the  establish- 
ment of  said  Court  of  Appeals,  be  certified,  and  the  records  transmitted 
to  the  Court  of  Appeals,  and  shall  be  decided  by  such  Court  of  Api)eals 
as  if  the  same  had  been  originally  appealed  to  such  court.   [Const.  1876.] 

Amended  Sections  1-8,  declared  adopted  September  22^  1891, 

Section  1.  The  judicial  power  of  this  State  shall  be  vested  in  one  Su- 
preme Court,  in  Courts  of  Civil  Appeals,  in  a  Court  of  Criminal  Appeals, 
in  District  Courts,  in  County  Courts,  in  Commissioners  Courts,  in  Courts 
of  Justices  of  the  Peace,  and  in  such  other  courts  as  may  be  provided  by 
law.  The  Criminal*  District  Court  of  Galveston  and  Harris  Counties  shall 
continue  with  the  district,  jurisdiction,  and  organization  now  existing  by 
law  until  otherwise  provided  by  law.  The  Legislature  may  establish  such 
other  courts  as  it  may  deem  necessary,  and  prescribe  the  jurisdiction  and 
organization  thereof,  and  may  conform  the  jurisdiction  of  the  district 
and  other  inferior  courts  thereto. 

Sec.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice  and  two  as- 
sociate justices,  any  two  of  whom  shall  constitute  a  quorum,  and  the  con- 


Digitized  by  VjOOQIC 


622  Appendix. 

currence  of  two  judges  shall  be  necessary  to  the  decision  of  a  case.  No* 
person  shall  be  eligible  to  the  office  of  chief  justice  or  associate  justice  of 
the  Supreme  Court  unless  he  be,  at  the  time  of  his  election,  a  citizen  of 
the  United  States  and  of  this  State,  and  unless  he  shall  have  attained  the 
age  of  thirty  years,  and  shall  have  been  a  practicing  lawyer  or  a  judge 
of  a  court,  or  such  lawyer  and  judge  together,  at  least  seven  years. 
Said  chief  justice  and  associate  justices  shall  be  elected  by  the  qualified 
voters  of  the  State  at  a  genei-al  election,  shall  hold  their  offices  six  years 
or  until  their  successors  are  elected  and  qualified,  and  shall  eacli  receive 
an  annual  salary  of  four  thousand  dollars  until  otherwise  provided  by 
law.  In  case  of  a  vacancy  in  the  office  of  chief  justice  of  the  Supreme 
Court  the  Governor  shall  fill  tlie  vacancy  until  the  next  general  election 
for  State  officers,  and  at  such  general  election  the  vacancy  for  the  unex- 
pired term  shall  be  filled  by  election  by  the  qualified  voters  of  the  State. 
The  judges  of  the  Supreme  Court  who  may  be  in  office  at  the  time  tliis 
amendment  takes  effect  sliall  continue  in  office  until  the  expiration  of 
their  term  of  office  under  the  present  Constitution,  and  until  tlieir  suc- 
cessors are, elected  and  qualified. 

Sec.  3.  The  Supreme  Court  shall  have  appellate  jurisdiction  only,  ex- 
cept as  herein  specified,  which  shall  be  coextensive  with  the  limits  of  the 
State.  Its  appellate  jurisdiction  shall  extend  to  questions  of  law  arising 
in  cases  of  which  the  Courts  of  Civil  Api>eals  have  appellate  jurisdiction, 
under  such  restrictions  and  regulations  as  the  Legislature  may  prescribe. 
Until  otherwise  provided  by  law  the  appellate  jurisdiction  of  the  Supreme 
Court  shall  extend  to  questions  of  law  arising  in  the  cases  in  the  Courts  of 
Civil  Appeals  in  which  the  judges  of  any  Court  of  Civil  Api)eals  may  dis- 
agree, or  where  the  several  Courts  of  Civil  Appeals  may  hold  differently 
on  the  same  question  of  law,  or  where  a  statute  of  the  State  is  held  void. 
The  Supreme  Court  and  the  justices  thereof  shall  have  i>ower  to  issue 
writs  of  habeas  corpus  as  may  be  prescribed  law,  and  under  such  regula- 
tions as  may  be  prescribed  by  law  the  said  courts  and  the  justices  thereof 
may  issue  the  writs  of  mandamus,  procedendo,  certiorari,  and  such  other 
writs  as  may  be  necessary  to  enforce  its  jurisdiction.  The  legislature 
may  confer  original  jurisdiction  on  the  Supreme  Court  to  issue  writs  of 
quo  warranto  and  mandamus  in  such  cases  as  may  be  s|>ecified,  except  as 
against  the  Governor  of  the  State.  The  Supreme  ,Coui-t  shall  also  have 
power,  uix)n  affidavit  or  otherwise,  as  by  the  court  may  be  determined, 
to  ascertain  such  mattei*s  of  fact  as  may  be  necessary  to  the  proper  exer- 
cise of  its  jurisdiction.  The  Supreme  Court  shall  sit  for  the  transaction 
of  business  from  the  first  Monday  in  October  of  each  year  until  the  last 
Saturday  of  June  in  the  next  year,  inclusive,  at  the  capital  of  the  State. 
The  Supreme  Court  shall  api)oint  a  clerk,  who  shall  give  bond  in  such 
niannor  as  is  now  or  m.ay  hereafter  be  required  by  law,  and  he  may  hold 
his  oUice  for  four  years,  and  shall  be  subject  to  removal  by  said  court  for 
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good  cause,  entered  of  record  on  the  minutes  of  said  court,  who  shall  re- 
ceive such  compensation  as  the  Legishiture  may  provide. 

Sec.  4.  The  Court  of  Criminal  Appeals  shall  consist  of  three  judges, 
any  two  of  whom  shall  constitute  a  quorum,  and  the  concurrence  of  two 
judges  shall  be  necessary  to  a  decision  of  said  court;  said  judges  shall 
have  the  same  qualifications  and  receive  the  same  salaries  as  the  judges 
of  the  Supreme  Court.  They  shall  be  elected  by  the  qualified  voters  of 
the  State  at  a  general  election,  and  shall  hold  their  offices  for  a  term  of 
six  years.  In  case  of  a  vacancy  in  the  office  of  a  judge  of  a  Court  of 
Criminal  Appeals  the  Grovernor  shall  fill  such  vacancy  by  appointment 
for  the  unexpired  term.  The  judges  of  the  Court  of  Appeals  who  may 
be  in  office  at  the  time  when  this  amendment  takes  effect  shall  continue 
in  office  until  the  expiration  of  their  term  of  office  under  the  present  Con- 
stitution and  laws  as  judges  of  the  Court  of  Criminal  Appeals. 

Sec.  5.  The  Court  of  Criminal  Appeals  shall  have  appellate  jurisdic- 
tion coextensive  with  the  limits  of  the  State  in  all  criminal  cases  of 
whatever  gi*ade,  with  such  exceptions  and  under  such  regulations  as  may 
be  prescribed  by  law.  The  Court  of  Criminal  Appeals  and  the  judges 
thereof  shall  have  the  power  to  issue  the  writ  of  habeas  corpus,  and,  under 
such  regulations  as  may  be  prescribed  by  law,  issue  such  writs  as  may  be 
necessary  to  enforce  its  own  jurisdiction.  The  Court  of  Criminal  Ap- 
peals shall  liave  power,  upon  affidavit  or  otherwise,  to  ascertain  such 
matters  of  fact  as  may  be  necessary  to  the  exercise  of  its  jurisdiction. 
The  Court  of  Criminal  Appeals  shall  sit  for  the  ti-ansaction  of  business 
from  the  first  Monday  in  October  to  the  last  Saturday  of  June  in  each 
year,  at  the  State  capital  and  two  other  places  (or  the  capital  city)  if  the 
Legislature  shall  hereafter  so  provide.  The  Court  of  Criminal  Appeals 
shall  appoint  a  clerk  for  each  place  at  which  it  may  sit,  and  each  clerk 
shall  give  bond  in  such  manner  as  is  now  or  may  hereafter  be  required 
by  law,  and  who  shall  hold  his  office  for  four  years  unless  sooner  removed 
by  the  court  for  good  cause,  entered  of  record  on  the  minutes  of  said 
court. 

Sec.  6.  The  Legislature  shall,  as  soon  as  practicable  after  the  adoption 
of  this  amendment,  divide  the  State  into  not  less  than  two  nor  more  than 
three  supreme  judicial  districts,  and  thereafter  into  such  additional  dis- 
tricts as  the  increase  of  population  and  business  may  require,  and  shall 
establish  a  Court  of  Civil  Appeals  in  each  of  said  districts,  which  shall 
consist  of  a  chief  justice  and  two  associate  justices,  who  shall  have  the 
qualifications  as  herein  prescribed  for  justices  of  the  Supreme  Court.  Said 
Courts  of  Civil  Appeals  shall  have  appellate  jurisdiction  coextensive  with 
the  limits  of  their  respective  districts,  which  shall  extend  to  all  civil  cases 
of  which  the  District  Courts  or  County  Courts  have  original  or  appellate 
jurisdiction,  under  such  restrictions  and  regulations  as  may  be  prescribed 
by  law:    Provided^  that  the  decision  of  said  courts  shall  be  conclusive  on 


Digitized  by  VjOOQIC 


624  Appevdix. 

all  queetioitf  of  fact  hrougbt  before  them  on  ai^eal  or  error.  £aoh  of 
said  Courts  of  Civil  Appeals  shall  hold  its  sessions  at  a  pUce  in  its  district 
to  be  designated  by  tlie  Le^lature,  and  at  such  time  as  may  be  prescribed 
by  law.  Said  justioes  shall  be  elected  by  the  qualified  voters  of  their  re- 
spective districts,  at  a  general  election,  for  a  term  of  six  years,  and  shall 
receive  for  their  services  the  sum  of  three  thousand  five  hundred  dollars 
per  annum  until  otherwise  provided  by  law.  Said  courts  shall  have  sudi 
other  jurisdiction,  original  and  appellate,  as  may  be  prescribed  by  law. 
Each  Court  of  Civil  Ai>peals  shall  appoint  a  clerk,  in  the  same  manner  ag 
the  clerk  of  the  Supreme  Court,  which  clerk  shall  receive  such  compensa- 
tion as  may  be  fixed  by  law.  Until  the  organization  of  the  Courts  of 
Civil  Appeals  and  Criminal  Appeals,  as  herein  provided  for,  the  jurisdic- 
tion, power,  and  organization  smd  location  of  the  Supreme  Court,  the 
Court  of  Appeals,  and  the  Commission  of  Appeals  shall  continue  as  they 
were  before  the  adoption  of  this  amendment.  All  civil  cases  which  may 
be  pending  in  the  Court  of  Appeals  shall,  as  soon  as  practicable  after  the 
organization  of  the  Courts  of  Civil  Appeals,  be  certified  to  and  the  rec- 
ords thereof  transmitted  to  the  proper  Courts  of  Civil  Appeals,  to  be  de- 
cided by  said  courts.  At  the  first  session  of  the  Supreme  Court,  the 
Court  of  Criminal  Appeals,  and  such  of  the  Courts  of  Civil  Appeals  which 
may  be  hereafter  created  under  this  ai*ticle  after  the  first  election  of  the 
judges  of  such  courts  under  this  amendment,  the  terms  of  ofllce  of  the 
judges  of  each  court  shall  be  divided  into  three  classes,  and  the  justices 
thereof  shall  draw  for  the  different  classes.  Those  who  shall  draw  class 
No.  1  shall  hold  thcii*  offices  two  yeai*s,  those  drawing  class  No.  2  shall 
hold  their  offices  for  four  years,  and  those  who  may  draw  class  No.  3 
shall  hold  their  offices  for  six  years  from  the  date  of  their  election  and 
until  their  succe^rs  are  elected  and  qualified;  and  thereafter  each  of  the 
said  judges  shall  hold  his  office  for  six  years,  as  provided  in  this  Consti- 
tution. 

Sec.  7.  The  State  shall  be  divided  into  as  many  judicial  districts  as 
may  now  or  hereafter  be  provided  by  law,  which  may  be  increased  or 
diminished  by  law.  For  each  district  there  shall  be  elected  by  the  quali- 
fied votei-s  thereof,  at  a  general  election,  a  judge,  who  shall  be  a  citizen 
of  the  United  States  and  of  this  State,  who  shall  iiave  been  a  practicing 
lawyer  of  this  State  or  a  judge  of  a  court  in  this  State  for  four  years  next 
preceding  his  election ;  who  shall  have  resided  in  the  district  in  which  he 
was  elected  for  two  yeai*s  next  preceding  his  election ;  who  shall  re^de 
in  his  district  during  his  term  of  office;  who  shall  hold  his  offioe  for  the 
period  of  four  years,  and  shall  receive  for  his  services  an  annual  salary 
of  two  thousand  five  hundred  dollars,  until  otherwise  changed  by  law. 
He  shall  hold  the  regular  terms  of  his  court  at  the  county  aeat  of  each 
county  in  his  district  at  least  twice  in  each  year,  in  such  mumer  as  vmy 
he  prescribed  by  law.     The  Legislature  shall  have  power  by  general  «r 
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special  laws  to  anthorize  the  hotding  of  special  terms  of  the  court,  or  the 
holding  of  more  than  two  terms  in  any  county  for  the  dispatch  of  busi- 
ness. The  Legislature  shall  also  provide  for  the  holding  of  District 
Court  when  the  judge  thereof  is  absent,  or  is  from  any  cause  disabled  or 
disqualified  from  presiding.  The  district  judges  who  may  be  in  office 
when  this  amendment  takes  effect  shall  hold  their  offices  until  their  re- 
spective terms  shall  expire  under  their  present  election  or  appointment. 

Sec.  8.  The  District  Courts  shall  have  original  jurisdiction  in  all  crim- 
inal cases  of  the  grade  of  felony;  in  all  suits  in  behalf  of  the  State  to  re- 
cover penalties,  forfeitures,  and  escheats;  of  all  cases  of  divorce;  of  all 
misdemeanors  involving  official  misconduct;  of  all  suits  to  recover  dam- 
ages for  slander  or  defamation  of  character;  of  all  suits  for  trial  of  title 
to  land,  and  for  the  enforcement  of  liens  thereon;  of  all  suits  for  the  trial 
of  the  right  of  property  levied  u|K)n  by  virtue  of  any  writ  of  execution, 
sequestration,  or  attachment,  when  the  property  levied  on  shMl  be  equal 
to  or  exceed  in  value  five  hundred  dollars;  of  all  suits,  complaints,  or 
pleas  whatever,  without  regard  to  any  distinction  between  law  and  equity, 
when  the  matter  in  controversy  shall  be  valued  at  or  amount  to  five  hun- 
dred dollars  exclusive  of  interest;  of  contested  elections;  and  said  courts 
and  the  judges  thereof  sliall  have  power  to  issue  writs  of  habeas  corpus, 
mandamus,  injunction,  and  certiorari,  and  all  writs  necessary  to  enforce 
their  jurisdiction.  The  District  Court  shall  have  appellate  jurisdiction 
and  genei'al  control  in  probate  matters  over  the  County  Court  established 
in  each  county,  for  appointing  guardians,  granting  letters  testamentary 
and  of  administration,  probating  wills,  for  settling  tiie  accounts  of  exec- 
utors, administrators,  and  guardians,  and  for  the  transaction  of  all  busi- 
ness appertaining  to  estates;  and  original  juri$diction  and  general  control 
over  executors,  administrators,  guardians,  and  minoi-s,  under  such  regu- 
lations as  may  be  prescribed  by  law.  The  District  Court  shall  have 
api)ellate  jurisdiction  and  general  sui>ervisory  control  over  the  County 
Commissioners  Court,  with  such  exceptions  and  under  such  regulations 
as  may  be  prescribed  by  law;  and  shall  have  general  original  jurisdiction 
over  all  causes  of  action  whatever  for  which  a  remedy  or  jurisdiction  is 
not  provided  by  law  or  this  Constitution,  and  such  other  jurisdiction, 
original  and  appellate,  as  may  be  provided  by  law. 

Sec,  9.  There  shall  be  a  clerk  for  the  District  Court  of  each  county, 
who  shall  be  elected  by  the  qualified  voters  for  the  State  and  county  offi- 
cers, and  who  shall  hold  his  office  for  two  years,  subject  to  removal  by 
information,  or  by  indictment  of  a  gi*and  jury,  and  conviction  by  a  petit 
jury.  In  case  of  vacancy  the  judge  of  the  District  Court  shall  have  the 
power  to  appoint  a  clerk,  who  shall  hold  until  the  office  can  be  filled  by 
election.  • 

Sec  10.  In  the  trial  of  all  causes  in  the  District  Courts,  the  plaintiff  or 
Vol.  LXXXV.  Sup.— 40 
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defendant  shall,  upon  application  made  in  open  court,  have  the  right  of 
trial  by  jury;  but  no  jury  shall  be  impanneled  in  any  civil  case  unless 
demanded  by  a  party  to  the  case,  and  a  jury  fee  be  paid  by  the  party 
demanding  a  jury,  for  such  sum  and  with  such  exceptions  as  may  be 
prescribed  by  the  Legislature. 

Original  Sections  11, 12, 

Sec.  11.  No  judge  shall  sit  in  any  case  wherein  he  may  be  interested, 
or  where  either  of  the  parties  may  be  connected  with  him  by  affinity  or 
consanguinity,  within  such  degree  as  may  be  prescribed  by  law,  or  where 
he  shall  have  been  counsel  in  the  case.  When  the  iSupreme  Court,  or  the 
Appellate  Court,  or  any  two  of  the  members  of  either,  shall  be  thus  dis- 
qualified to  hear  and  determine  any  case  or  cases  in  said  court,  the  same 
shall  be  certified  to  the  Governor  of  the  State,  who  shall  immediately 
commission  the  requisite  number  of  persons  learned  in  the  law,  for  the 
trial  and  dlitermination  of  said  cause  or  causes.  When  a  judge  of  the 
District  Court  is  disqualified  by  any  of  the  causes  above  stated,  the  par- 
ties may,  by  consent,  ap|K)int  a  proper  person  to  try  said  case;  or,  upon 
their  failing  to  do  so,  a  competent  pei'son  may  be  appointed  to  try  tlie 
same  in  the  county  where  it  is  pending,  in  such  manner  as  may  be  pre- 
scribed by  law.  And  the  district  judges  may  exchange  districts,  or  hold 
courts  for  each  other,  when  they  may  deem  it  expedient,  and  shall  do  so 
when  directed  by  law.  The  disqualification  of  judges  of  inferior  tribunals 
shall  be  remedied,  and  vacancies  in  their  ofifices  shall  be  filled,  as  prescribed 
by  law. 

Sec.  12.  All  judges  of  the  Supreme  Court,  Court  of  Appeals,  and  Dis- 
trict Courts  shall,  by  virtue  of  their  oflBces,  be  conservators  of  the  peace 
throughout  the  State.  The  style  of  all  writs  and  process  shall  be  *'  The 
State  of  Texas."  All  prosecutions  shall  be  carried  on  in  the  name  and 
by  the  authority  of  "The  State  of  Texas,"  and  conclude  "Against  the 
peace  and  dignity  of  the  State.*'     [Const.  1876.] 

Amended  Sections  11, 12,  declared  adopted  September  22, 1891, 

Sec.  11.  No  judge  shall  sit  in  any  case  wherein  he  may  be  interested, 
or  when  either  of  the  parties  may  be  connected  with  him  either  by  aflSnity 
or  consanguity,  within  such  a  degree  as  may  be  prescribed  by  law,  or 
when  he  shall  have  been  counsel  in  the  case.  Wlien  the  Supreme  Court, 
the  Court  of  Criminal  Appeals,  the  Court  of  Civil  Api)eals,  or  any  mem- 
ber of  either,  shall  be  thus  disqualified  to  hear  and  determine  any  case  or 
cases  in  said  court,  the  same  shall  be  certified  to  the  Governor  of  the 
State,  who  shall  immediately  commission  the  requisite  number  of  persons 
learned  in  the  law,  for  the  trial  and  determination  of  such  cause  or 
causes.  When  a  judge  of  the  District  Court  is  disqualified  by  any  of  the 
causes  above  stated,  the  parties  may,  by  consent,  api>oint  a  proi>er  person 
to  try  said  case;  or,  upon  their  failing  to  do  so,  a  pompetent  person  may 
be  appointed  to  try  the  same  in  the  county  where  it  is  pending,  in  such 
manner  as  may  be  prescribed  by  law.     And  the  district  judges  may  ex- 
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change  districts  or  hold  courts  for  each  other  when  they  may  deem  it 
expedient,  and  shall  do  so  when  required  by  law.  The  disqualification 
of  judges  of  inferior  tribunals  shall  be  remedied,  and  vacancies  in  their 
offices  filled,  as  may  be  prescribed  by  law. 

Sec.  12.  All  judges  of  courts  of  this  State  shall,  by  virtue  of  their 
office,  be  conservatoi-s  of  the  peace  throughout  the  State.  The  style  of 
all  writs  and  process  shall  be,  "The  State  of  Texas."  All  prosecutions 
shall  be  carried  on  in  the  name  and  by  the  authority  of  ''The  State  of 
Texas,"  and  shall  conclude  "Against  the  peace  and  dignity  of  the  State." 

Sec.  13.  Grand  and  petit  juries  in  the  District  Courts  shall  be  com- 
posed of  twelve  men;  but  nine  membei*s  of  a  grand  jury  shall  be  a  quo- 
rum to  transact  business  and  present  bills.  In  trials  of  civil  cases,  and 
in  trials  of  criminal  cases  below  the  grade  of  felony  in  the  District  Courts, 
nine  membere  of  the  jury,  concurring,  may  render  a  verdict,  but  when 
the  verdict  shall  be  rendered  by  less  than  the  whole  number,  it  shall  be 
signed  by  every  member  of  the  jury  concurring  in  it.  When,  pending 
the  trial  of  any  case,  one  or  more  jurors,  not  exceeding  three,  may  die, 
or  be  disabled  from  sitting,  the  remainder  of  the  jury  shall  have  the 
power  to  render  the  verdict:  Provided^  that  the  Legislature  may  change 
or  modify  the  rule  authorizing  less  than  the  whole  number  of  the  jury  to 
render  a  verdict. 

Sec.  14.  The  judicial  districts  in  this  State  and  the  time  of  holding 
the  courts  therein  are  fixed  by  ordinance  forming  part  of  this  Constitu- 
tion, until  otherwise  provided  by  law. 

Sec.  15.  There  shall  be  established  in  each  county  in  this  State  a 
County  Court,  which  shall  be  a  court  of  record ;  and  there  shall  be  elected 
in  each  county  by  the  qualified  voters,  a  county  judge,  who  shall  be  well 
informed  in  the  law  of  the  State,  shall  be  a  conservator  of  the  peace,  and 
shall  hold  his  office  for  two  years,  and  until  his  successor  shall  be  elected 
and  qualified.  He  shall  receive  as  a  compensation  for  his  services  such, 
fees  and  perquisites  as  may  be  prescribed  by  law. 

Original  Section  16, 

Sec.  16.  The  County  Courts  shall  have  original  jurisdiction  of  all  mis- 
demeanors, of  which  exclusive  original  jurisdiction  is  not  given  to  the 
Justice  Courts,  as  the  same  are  now  or  may  be  liereafter  prescribed  by 
law,  and  when  the  fine  to  be  imposed  shall  exceed  two  hundred  dollars; 
and  they  shall  have  exclusive  original  jurisdiction  in  all  civil  cases  when 
the  matter  in  controversy  shall  exceed  in  value  two  hundred  dollars,  and 
not  exceed  five  hundred  dollars,  exclusive  of  interest;  and  concurrent 
jurisdiction  with  the  District  Courts,  when  the  matter  in  controversy  shall 
exceed  five  hundred  and  not  exceed  one  thousand  dollars,  exclusive  of 
interest,  but  shall  not  have  jurisdiction  of  suits  for  the  recovery  of  land. 
They  shall  have  appellate  jurisdiction  in  cases,  civil  and  criminal,  of 
which  Justice  Courts  have  original  jurisdiction,  but  of  such  civil  cases 
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only  when  the  judgment  of  the  court  appealed  fiXMn  shall  exceed  twenty 
dollars,  exclusive  of  costs,  under  such  regulations  as  may  be  prescribed 
by  law.  In  all  appeals  from  Justice  Courts,  there  shall  be  a  trial  de  novo 
in  the  County  Court,  and  when  the  judgment  rendered  or  fine  uni)osed 
by  the  County  Court  shall  not  exceed  one  hundred  dollars  such  trial  shall 
be  final;  but  if  the  judgment  rendered  or  fine  imposed  shall  exceed 
one  hundred  dollars,  as  well  as  in  all  cases,  civil  and  criminal,  of  which 
the  County  Court  has  exclusive  or  concurrent  original  jurisdiction,  an 
appeal  shall  lie  to  the  Court  of  Appeals,  under  such  regulations  as  may  be 
prescribed  by  law.  The  County  Courts  shall  have  the  general  jurisdiction 
of  a  Probate  Court.  They  shall  probate  wills;  ap[X)int  guardians  of  minors, 
idiots,  lunatics,  persons  non  compos  mentis,  and  common  drunkards;  grant 
letters  testamentary  and  of  administration;  settle  accounts  of  executors, 
admlnistvators,  and  guai*dians;  transact  all  business  appertaining  to  the 
estates  of  deceased  i)ersons,  minors,  idiots,  lunatics,  pei-sons  non  com|>os 
mentis,  and  common  drunkards,  including  the  settlement,  partition,  and 
distribution  of  estates  of  deceased  persons;  and  to  apprentice  minoi"s  as 
provided  by  law.  And  the  County  Courts,  or  judges  thei-eof,  shall  have 
power  to  issue  writs  of  mandamus,  injunction,  and  all  other  writs  neces- 
sary to  the  enforcement  of  the  jurisdiction  of  said  courts;  and  to  issue 
writs  of  habeas  corpus  in  cases  where  the  offense  charged  is  within  the 
jurisdiction  of  the  County  Court,  or  any  other  court  or  tribunal  inferior 
to  said  court.  The  County  Couii;  shall  not  have  criminal  jurisdiction  in 
any  county  where  there  is  a  Criminal  District  Court,  unless  expressly  con- 
ferred by  law;  and  in  such  counties  appeals  from  Justice  Courts  and  otlier 
inferior  coui*ts  and  tribunals,  in  criminal  cases,  shall  be  to  the  Criminal 
District  Courts,  under  such  regulations  as  may  be  prescribed  by  law,  and 
in  all  such  cases  an  appeal  shall  lie  from  such  District  Courts  to  the  Court 
of  Appeals.  Any  case  pending  in  the  County  Court,  which  tlie  county 
judge  may  be  disqualified  to  try,  shall  be  transferred  to  the  District  Court 
of  the  same  county  for  trial;  and  where  there  exists  any  cause  disquali- 
fying the  county  judge  for  the  trial  of  a  cause  of  which  the  County  Court 
has  jurisdiction,  the  District  Court  of  such  county  shall  have  original 
jurisdiction  of  such  case.     [Const.  1876.] 

Amended  Section  16^  declared  adopted  September  22^  1891, 

Sec.  16.  The  County  Courts  shall  have  original  jurisdiction  of  all  mis- 
demeanors of  which  exclusive  original  jurisdiction  is  not  given  to  the 
Justice  Courts  as  the  same  is  now  or  may  hereafter  be  prescribed  by  law, 
and  when  the  fine  to  be  imposed  shall  exceed  $200;  and  they  shall  have 
exclusive  jurisdiction  in  all  civil  cases  when  the  matter  in  controversy 
shall  exceed  in  value  $200  and  not  exceed  $500,  exclusive  of  intei'est; 
and  concurrent  jurisdiction  with  the  District  Court  when  the  matter  in 
controversy  shall  exceed  $500  and  not  exceed  $1000,  exclusive  of  inter- 
est; but  shall  not  have  jmisdiction  of  suits  for  the  recovery  of  land.  They 
shall  have  appellate  jurisdiction  in  cases  civil  and  criminal  of  which  Jus- 
tice Courts  have  original  jurisdiction,  but  of  such  civil  cases  only  when 
the  judgment  of  the  court  appealed  fi*om  shall  exceed  $20,  exclusive  of 
cost,  under  such  rei^ulations  as  may  be  prescribed  by  law.    In  all  appeals 
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from  Justice  Courts  there  shall  be  a  trial  de  novo  in  the  County  Court, 
and  appeals  may  be  prosecuted  from  the  final  judgment  rendered  in  such 
cases  by  the  County  Court,  as  well  as  all  cases  civil  and  criminal  of  which 
the  County  Court  has  exclusive  or  concurrent  or  original  jurisdiction  of 
civil  appeals  in  civil  cases  to  the  Court  of  Civil  Appeals,  with  such  ex- 
ceptions and  under  such  regulations  as  may  be  prescribed  by  law.  The 
County  Courts  shall  have  the  general  jurisdiction  of  a  Probate  Court;  they 
shall  probate  wills;  appoint  guardians  of  minors,  idiots,  lunatics,  persons 
non  comi)OS  mentis,  and  common  drunkards;  grant  letters  testamentary 
uid  of  administration;  settle  accounts  of  executors;  transact  all  business 
appertaining  to  deceased  persons,  minors,  idiots,  lunatics,  persons  non 
compos  mentis,  and  common  drunkards,  including  the  settlement,  parti- 
tion, and  distribution  of  estates  of  deceased  pei*sons;  and  to  apprentice 
minors,  as  provided  by  law;  and  the  County  Court  or  judge  thereof  shall 
have  power  to  issue  writs  of  injunction,  mandamus,  and  all  writs  neces- 
sai'y  to  tlie  enforcement  of  the  jurisdiction  of  said  court,  and  to  issue 
writs  of  habeas  corpus  in  cases  where  the  offense  chai*ged  is  within  the 
jurisdiction  of  the  County  Court  or  any  other  court  or  tribunal  inferior 
to  said  court.  The  County  Court  shall  not  have  criminal  jurisdiction  in 
any  county  where  there  is  a  Criminal  District  Court  unless  expressly  con- 
ferred by  law;  and  in  such  counties  appeals  from  Justice  Courts  and  other 
inferior  courts  and  tribunals  in  criminal  cases  shall  be  to  the  Criminal 
District  Court,  under  such  regulations  as  may  be  prescribed  by  law,  and 
in  all  such  cases  an  appeal  sliall  lie  from  such  District  Court  to  the  Court 
of  Criminal  Appeals.  When  the  judge  of  the  County  Court  is  disquali- 
fied in  any  case  pending  in  the  County  Court  the  parties  interested  may 
by  consent  appoint  a  proper  person  to  try  said  case,  or  upon  their  failing 
to  do  so,  a  competent  person  may  be  appointed  to  try  the  same  in  the 
county  where  it  is  pending,  in  such  manner  as  may  be  prescribed  by  law. 
Sec.  17.  The  County  Court  shall  hold  a  term  for  civil  business  at  least 
once  in  every  two  months,  and  shall  dispose  of  probate  business  either 
in  term  time  or  vacation,  as  may  be  provided  by  law;  and  said  court 
shall  hold  a  term  for  criminal  business  once  in  every  month,  as  may  be 
provided  by  law.  Prosecutions  may  be  commenced  in  said  court  by  in- 
formation filed  by  the  county  attorney,  or  by  affidavit,  as  may  be  pro- 
vided by  law.  Grand  juries  erapanneled  in  the  District  Courts  shall 
inquire  into  misdemeanors,  and  all  indictments  therefor  returned  into 
the  District  Courts  shall  forthwith  be  certified  to  the  County  Courts,  or 
other  inferior  courts  having  jurisdiction  to  try  them,  for  trial;  and  if 
such  indictment  be  quashed  in  the  County  or  other  inferior  court,  the 
person  charged  shall  not  be  discharged  if  there  is  probable  cause  of  guilt, 
but  may  be  held  by  such  court  or  magistrate  to  answer  an  information  or 
affidavit.  A  jury  in  the  County  Court  shall  consist  of  six  men;  but  no 
jury  shall  be  empanneled  to  try  a  civil  case  unless  demanded  by  one  of 
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the  parties,  who  shall  pay  such  jury  fee  therefor,  in  advance,  as  may  be 
prescribed  by  law,  unless  he  makes  affidavit  that  he  is  unable  to  pay  the 
same. 

Sec.  18.  Each  organized  county  in  the  State,  now  or  hereafter  exist- 
ing, shall  be  divided  from  time  to  time,  for  the  convenience  of  the  people, 
into  precincts,  not  less  than  four  and  not  more  than  eight.  The  present 
County  Courts  shall  make  the  first  division.  Subsequent  divisions  shall 
be  made  by  the  Commissionei-s  Court  provided  for  by  this  Constitution. 
In  each  such  precinct  there  shall  be  elected,  at  each  biennial  election,  one 
justice  of  the  peace  and  one  constable,  each  of  whom  shall  hold  his  office  for 
two  years  and  until  his  successor  shall  be  elected  and  qualified:  Provided, 
that  in  any  precinct  in  which  there  may  be  a  cit}-  of  eight  thousand  or 
more  inhabitants,  there  shall  be  elected  two  justices  of  the  peace.  Each 
county  sliall  in  like  manner  be  divided  into  four  commissionei*s  precincts, 
in  each  of  which  there  shall  be  elected  by  the  qualified  votei-s  thereof  one 
county  commissioner,  who  shall  hold  his  office  for  two  years  and  until 
his  successor  shall  be  elected  and  qualified.  The  county  commissioners 
so  chosen,  with  the  county  judge  as  presiding  officer,  shall  com|X)se  the 
County  Commissioners  Court,  which  shall  exercise  such  iK)wei*8  and  juris- 
diction over  all  county  business  as  is  conferred  by  this  Constitution  and 
the  laws  of  the  State,  or  as  may  be  hereafter  prescribed. 

Sec.  19.  Justices  of  the  peace  shall  have  jurisdiction  in  criminal  mat- 
ters of  all  cases  where  the  penalty  or  fine  to  be  imposed  by  law  may  not 
be  more  than  for  two  hundred  dollars,  and  in  civil  matters  of  all  cases 
where  the  amount  in  controversy  is  two  hundred  dollai*s  or  less,  exclusive 
of  interest,  of  which  exclusive  original  jurisdiction  is  not  given  to  the 
District  or  County  Courts;  and  such  other  jurisdiction,  criminal  and  civil, 
as  may  be  provided  by  law,  under  such  regulations  as  may  be  prescribed 
by  law;  and  appeals  to  the  County  Courts  shall  be  allowed  in  all  cases  de- 
cided in  Justice  Courts  where  the  judgment  is  for  more  than  twenty  dol- 
lai*s,  exclusive  of  costs,  and  in  all  criminal  cases,  under  such  regulations 
as  may  be  prescribed  by  law.  And  the  justices  of  the  peace  shall  be  ex 
officio  notaries  public;  and  they  shall  hold  their  courts  at  such  times  and 
places  as  may  be  provided  b}'  law. 

Sec.  20.  There  shall  be  elected  for  each  county,  by  the  qualified  voters, 
a  county  clerk,  who  shall  hold  his  office  for  two  years,  who  shall  be  clerk 
of  the  County  and  Commissioners  Courts  and  recorder  of  the  county, 
whose  duties,  perquisites,  and  fees  of  office  shall  be  prescribed  by  the 
Legislature,  and  a  vacancy  in  whose  office  shall  be  filled  by  the  Commis- 
sioners Court,  until  the  next  general  election  for  county  and  State  officers: 
Provided,  that  in  counties  having  a  population  of  less  than  eight  thousand 
persons  there  may  be  an  election  of  a  single  clerk,  who  shall  perform  the 
duties  of  district  and  county  clerks. 

Sec.  21.    A  county  attorney,  for  counties  in  which  there  is  not  a  resi- 
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dent  criminal  district  attorney,  shall  be  elected  by  the  qualified  voters  of 
each  county,  who  shall  be  commissioned  by  the  Governor,  and  hold  his 
office  for  the  term  of  two  years.  In  case  of  vacancy  the  Commissioners 
Court  of  the  county  shall  have  power  to  appoint  a  county  attorney  until 
the  next  geneml  election.  The  county  attorneys  shall  represent  the  State 
in  all  cases  in  tlie  District  and  inferior  courts  in  their  respective  counties; 
but  if  any  county  shall  be  included  in  a  district  in  which  there  shall  be  a 
district  attorney,  the  respective  duties  of  district  attorneys  and  county 
attorneys  shall,  in  such  counties,  be  regulated  by  the  Legislature.  The 
Legislature  may  provide  for  the  election  of  district  attorneys  in  such  dis- 
tricts as  may  be  deemed  necessary,  and  make  provision  for  the  comi)en- 
sation  of  district  attorneys  and  county  attorneys:  Provided,  district 
attorneys  shall  receive  an  annual  salary  of  five  hundred  dollars,  to  be 
paid  by  the  State,  and  such  fees,  commissions,  and  perquisites  as  may  be 
provided  by  law.  County  attorneys  shall  receive  as  compensation  only 
such  fees,  commissions,  and  perquisites  as  may  be  prescribed  by  law. 

Sec.  22.  The  Legislature  shall  have  power,  by  local  or  general  law,  to 
increase,  diminish,  or  change  the  civil  and  criminal  jurisdiction  of  County 
Courts;  and  in  cases  of  any  such  change  of  jurisdiction  the  Legislature 
shall  also  conform  the  jurisdiction  of  the  other  courts  to  such  change. 

Sec.  23.  There  shall  be  elected  by  the  qualified  voters  of  each  county 
a  sheriff,  who  shall  hold  his  office  for  the  term  of  two  years,  whose  duties 
and  perquisites  and  fees  of  office  shall  be  prescribed  by  the  Legislature, 
and  vacancies  in  whose  office  shall  be  filled  by  the  Commissioners  Court 
until  the  next  general  election  of  county  or  State  officers. 

Sec.  24.  County  judges,  county  attorneys,  clerks  of  the  District  and 
County  Courts,  justices  of  the  peace,  constables,  and  other  county  offi- 
cers, may  be  removed  by  the  judges  of  the  District  Courts  for  incompe- 
tency, official  misconduct,  habitual  drunkenness,  or  other  causes  defined 
by  law,  upon  the  cause  therefor  being  set  forth  in  writing,  and  the  find- 
ing of  its  truth  by  a  jury. 

Original  Section  25, 

Sec.  25.  The  Supreme  Court  shall  have  power  to  make  rules  and  reg- 
ulations for  the  government  of  said  court,  and  the  other  courts  of  the  State, 
to  regulate  proceedings  and  expedite  the  dispatch  of  business  therein. 
[Const.  1876.] 

Amended  Section  25,  declared  adopted  September  22, 1S91. 

Sec.  25.  The  Supreme  Court  shall  have  power  to  make  and  establish 
rules  of  procedure,  not  inconsistent  with  the  laws  of  the  State,  for  the 
government  of  said  court  and  the  other  courts  of  this  State,  to  expedite 
the  dispatch  of  business  therein. 

Sec.  26.    The  State  shall  have  no  right  of  appeal  in  criminal  cases. 
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Sec.  27.  The  Legislature  shall,  at  its  first  session,  provide  for  the  trans- 
fer of  all  business,  civil  and  criminal,  pending  in  Disti'ict  Courts,  over 
which  jurisdiction  is  given  by  this  Constitution  to  the  County  Courts  or 
other  inferior  courts,  to  such  County  or  inferior  courts,  and  for  the  trial 
or  disposition  of  all  such  causes  by  such  County  or  other  inferior  courts. 

Original  Section  28. 

Sec.  28.  Vacancies  in  Uie  office  of  judges  in  the  Supreme  Court,  of  th» 
Court  of  Appeals,  and  District  Court,  shall  be  filled  by  the  Governor 
until  the  next  succeeding  general  election;  and  vacancies  in  the  office  of 
county  judge,  and  justices  of  tli'*  peace,  shall  be  filled  by  the  Commis- 
8ionei*8  Court,  until  the  next  general  election  for  such  offices.  [Const. 
1876.] 

Amended  Section  28 ^  declared  adopted  September  22, 1891. 

Sec.  28.  Vacancies  in  the  office  of  judges  of  the  Supreme  Court,  the 
Court  of  Criminal  Apijeals,  the  Court  of  Civil  Appeals,  and  District 
Courts,  sliall  be  filled  by  the  Governor  until  the  next  succeeding  general 
election,  and  vacancies  in  the  office  of  county  judge  and  justices  of  the 
peace  shall  be  filled  by  the  Commissionei*s  Court  until  the  next  general 
election  for  such  offices. 

Section  29,  declared  adopted  September  25, 1883. 

Sec  29.  The  County  Court  shall  hold  at  least  four  terms  for  both  civil 
and  criminal  business  annually,  as  may  be  provided  by  the  Legislature, 
or  by  the  Commissioners  Court  of  the  county  under  authority  of  law,  and 
such  other  terms  each  year  as  may  be  fixed  by  the  Commissioner  Court: 
Provided,  the  Commissioners  Court  of  any  county  having  fixed  the  times 
and  number  of  terms  of  the  County  Court,  shall  not  change  the  same 
again  until  the  expiration  of  one  year.  Said  court  shall  dispose  of  pro- 
bate business  either  in  term  time  or  vacation,  under  such  regulation  as 
may  be  prescribed  by  law.  Prosecutions  may  be  commenced  in  said 
courts  in  such  manner  as  is  or  may  be  provided  by  law,  and  a  jury  therein 
shall  consist  of  six  men.  Until  otherwise  provided,  the  terms  of  the 
County  Court  shall  be  held  on  the  first  Mondays  in  February,  May,  Au- 
gust, and  November,  and  may  remain  in  session  three  weeks. 
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ACT  TO  REORGANIZE  THE  SUPREME  COURT. 

An  act  to  amend  articles  numbers  1002, 1005, 1011, 1012, 1014, 1017, 1019, 1023, 1024, 
1025, 1033, 1039, 1043, 1044, 1049, 1050, 1056, 1057, 1058, 1060,  of  the  Revised  Civil 
Statutes  of  Texas,  and  to  add  articles  1011a,  1011b,  1011c,  lOlld,  lOlle,  and  to  re- 
peal articles  numbers  1000,1007, 1008, 1009. 1034, 1035, 1036, 1037, 1038, 1045. 1046, 
1048,  of  the  same  title  of  the  Revised  Civil  Statutes  of  Texas,  and  to  provide 

'  for  the  transfer  of  cases  pending  In  the  Supreme  Court  to  the  Court  of  Civil 
Appeals. 

Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas:  That 
articles  numbers  1002,  1005,  1011,  1012,  1014,  1017,  1019,  1023,  1024, 
1025,  1033,  1039,  1043,  1044,  1049,  1050,  1056,  1057,  1058,  1060,  title 
89  [26],  of  the  Revised  Statutes  of  Texas,  be  and  the  same  are  hereby  so 
amended  as  to  read  as  follows: 

Article  1002.  That  the  chief  justice  and  associate  justices  of  the 
Supreme  Court  shall  be  elected  by  the  quallQed  voters  of  the  State  at  a 
general  election.  The  judges  of  said  court  now  in  office  shall  hold  their 
office  until  the  expimtion  of  the  term  for  which  they  were  elected,  and 
until  their  successors  are  elected  and  qualified.  As  soon  as  practicable 
after  the  election  of  the  successors  to  the  present  incumbents,  the  newly 
elected  judges  shall  cast  lots  for  the  term  of  office.  The  one  who  shall 
draw  number  one  shall  hold  his  office  for  two  years;  the  one  drawing 
number  two  shall  hold  his  office  for  four  years,  and  the  one  drawing 
number  three  shall  hold  his  office  for  six  years;  each  to  hold  his  office 
until  his  successor  is  elected  and  qualified;  and  each  justice  of  the  Supreme 
Court  debited  thereafter  shall  hold  his  office  for  six  years  and  until  his 
successor  is  elected  and  qualified,  and  shall  each  receive  an  annual  salary 
of  four  thousand  dollars. 

Article  1005.  The  Supreme  Court  shall  hold  one  term  each  year  at  the 
city  of  Austin,  commencing  on  the  first  Monday  in  October  of  each  year 
and  may  continue  until  the  last  Saturday  in  the  next  June. 

Ai'ticle  1011.  That  the  Supreme  Court  shall  have  appellate  jurisdic- 
tion coextensive  with  the  limits  of  the  State,  which  shall  extend  to 
questions  of  law  arising  in  all  civil  cases  of  which  the  Courts  of  Civil  Ap- 
peals have  appellate,  but  not  final,  jurisdiction. 

Article  1011a.  All  causes  shall  be  carried  up  to  the  Supreme  Court  by 
writs  of  error  issuing  from  the  Supreme  Court  to  the  Courts  of  Civil  Ap- 
peals upon  final  judgment  and  not  on  judgments  reversing  and  remand- 
ing causes  except  in  the  following  cases,  to-wit: 

(1)  Where  the  State  is  a  party  or  where  the  railroad  commissioners 
arc  parties. 

(2)  Cases  which  involve  the  construction  and  application  of  the  Con- 
stitution of  the  United  States  or  of  the  State  of  Texas,  or  of  an  act  of 
Congiess. 
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(3)  Cases  which  involve  the  validity  of  a  statute  of  the  State. 

(4)  Cases  involving  the  title  to  a  State  office. 

(5)  Cases  in  which  a  Civil  Court  of  Appeals  oveiTules  its  own  de- 
cisions or  the  decision  of  another  Court  of  Civil  Appeals  or  of  the  Su- 
preme Court. 

(6)  Cases  in  which  the  judges  of  any  Court  of  Civil  Appeals  may 
disagree. 

(7)  Cases  in  which  any  two  of  the  Courts  of  Civil  Appeals  may  hold 
differently  on  the  same  question  of  law. 

(8)  When  the  judgment  of  the  Court  of  Civil  Appeals  reversing  a 
judgment  practically  settles  the  case,  and  this  fact  is  shown  in  the  peti- 
tion for  writ  of  error. 

Article  1011b.  Any  party  desiring  to  sue  out  a  writ  of  eri-or  before  the 
Supreme  Court,  shall  present  his  petition  to  said  court,  stating  the  names 
and  residences  of  the  parties  advei-sely  interested,  with  a  brief  statement 
of  the  nature  of  his  case,  and  the  ground  upon  which  the  writ  of  error  is 
prayed,  and  it  must  api>ear  that  the  errors  complained  of  arose  upon 
questions  of  law,  the  determination  of  which  were  necessary  to  the  deci- 
sion of  the  cause  in  the  Court  of  Civil  Appeals,  and  that  said  questions 
was  [were]  proi>erly  presented  to  said  court,  and  it  must  further  appear 
that  the  Supreme  Court  would  have  jurisdiction  thereof;  and  the  petition 
shall  contain  such  other  requisites  as  may  be  prescribed  by  the  Supreme 
Court.  The  petition  must  be  accompanied  with  a  certified  copy  of  the 
conclusions  or  law  and  fact  filed  in  the  cause  by  the  Court  of  Civil  Ap- 
peals, with  the  opinion  thereof,  together  with  a  certified  copy  of  the  judg- 
ment in  the  trial  court,  and  of  the  bond  given  in  the  lower  court,  if  any, 
and  if  plaintiff  in  error  has  given  no  bond,  then  the  Supreme  Court  in 
granting  tlie  writ  shall  specify  what  bond  shall  be  given,  and  the  plaintiff 
in  error  shall"  file  said  bond  in  the  trial  court,  to  be  approved  by  the  clerk 
of  said  court,  and  a  certified  copy  thereof  shall  be  at  once  transmitted  to 
the  Supreme  Court,  and  uix)n  the  filing  of  said  certified  copy,  the  clerk  of 
the  Supreme  Court  shall  issue  citation  in  error  as  may  be  prescribed  by 
the  Rules  of  the  Supreme  Court. 

Article  1011c.  If  it  shall  appear  to  the  Supreme  Court  from  an  inspec- 
tion of  the  petition  and  record  that  there  is  error  in  said  judgment  of  the 
Court  of  Civil  Appeals,  it  shall  grant  a  writ  of  error  returnable  in  thirty 
days,  in  such  manner  as  may  be  prescribed  by  said  court. 

Article  101  Id.  The  Supreme  Court  shall  from  time  to  time  make  and 
promulgate  suitable  forms,  rules,  and  regulations  for  carrying  into  eflfect 
the  foregoing  articles  relating  to  the  jurisdiction  and  practice  of  the  Su- 
preme Court. 

Article  101  le.  The  Supreme  Court  shall  have  the  power,  upon  affidavit 
or  otherwise,  as  the  court  may  determine,  to  ascertain  such  matters  of 
fact  as  may  be  necessary  to  the  proper  exercise  of  its  jurisdiction. 
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Article  1012.  The  Supreme  Court,  or  any  justice  thereof,  shall  have 
power  to  issue  writs  of  habeas  corpus  as  may  be  prescribed  by  law;  and 
the  said  court,  or  the  justices  thereof,  may  issue  writs  of  mandamus,  pro- 
cedendo, certiorari,  and  all  writs  necessary  to  enforce  the  jurisdiction  of 
said  court;  and  in  term  time  or  vacation  may  issue  writs  of  quo  warranto 
or  mandamus  against  any  district  judge  or  officer  of  the  State  govern- 
ment, except  the  Governor  of  the  State, 

Article  1014.  The  Supreme  Court  shall  have  power  to  make,  establish, 
and  enforce  all  necessary  rules  of  practice  and  procedure,  not  inconsist- 
ent with  the  laws  of  this  State,  for  the  government  of  said  court,  and  all 
other  courts  of  the  State,  so  as  to  expedite  the  dispatch  of  business  in  said 
courts. 

Article  1017.  There  shall  be  appointed  for  the  Supreme  Court  one 
clerk,  who  sliall  reside  at  the  place  of  holding  court,  which  appointment 
shall  be  made  by  the  court  or  judges  thereof,  and  shall  be  entered  of  rec- 
ord in  the  proceedings  of  the  court;  and  each  person  so  appointed  shall, 
before  he  enters  upon  the  duties  of  liis  office,  take  and  subscribe  the  oath 
prescribed  by  the  Constitution,  before  some  officer  authorized  to  admin- 
ister oaths  generally,  and  shall  enter  into  a  bond,  with  two  good  and  suf- 
ficient  sureties,  to  be  approved  by  the  court  or  judges  thereof,  payable  to 
the  Governor  and  his  successors  in  office,  in  the  penalty  of  five  thousand 
dollars,  conditioned  for  the  faithful  performance  of  the  duties  of  his  of- 
fice, and  that  he  correctly  records  the  judgments,  decrees,  decisions,  and 
orders  of  the  said  court,  and  deliver  up  to  his  successor  in  office  all  rec- 
ords, minutes,  books,  and  papei's,  and  whatever  belongs  to  his  said  office 
of  clerk,  which  bond  and  oath  shall,  without  delay,  be  deposited  in  the 
office  of  the  Secretary  of  State,  and  shall  not  be  void  on  first  recovery, 
but  may  be  put  in  suit  and  prosecuted  by  any  party  injured  until  the 
amount  thereof  be  recovered. 

Article  1019.  The  clerk  of  the  Supreme  Court  shall  hold  his  office  for 
the  term  of  four  years  from  his  appointment,  but  may  be  removed  there- 
from for  neglect  of  duty  or  misconduct  of  office,  by  the  Supreme  Court, 
on  motion,  of  which  the  clerk  against  whom  complaint  is  made  shall  have 
ten  days  previous  notice,  specifying  the  particular  charges  of  negligence 
or  misconduct  in  office  preferred;  and  in  every  such  case  the  court  shall 
determine  the  law  and  the  facts,  and  whenever  the  necessity  occurs,  the 
Supreme  Court  may  appoint  a  clerk  pro  tempore.  The  clerk  of  the  Su- 
preme Court  shall  receive  as  compensation  for  his  services  a  salary  of 
twenty-five  hundred  dollars  per  annum,  and  he  shall  collect  and  pay  into 
the  treasury  of  the  State  all  fees  and  costs  to  be  collected  by  him  over 
and  above  the  salaries  allowed  him  and  his  deputies,  under  such  further 
rules  and  regulations  as  shall  be  prescribed  by  the  Comptroller,  not  in 
conflict  with  this  act;  such  rules  and  regulations  to  be  subject  to  the  ap- 
proval of  the  judges  of  the  Supreme  Court,  to  be  entered  of  record  in  the 
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minutee  of  said  court.  The  Sapi*eme  Court  diall  also  appoint  a  sten- 
ographer for  said  court  at  an  annual  salary  of  fifteen  hundi^ed  doUan. 

Article  1023.  The  clerk  of  the  Supreme  Court  may  appoint  noi  more 
than  two  deputies  at  any  time,  whenever  authorized  to  do  so  by  a  ma- 
jority of  tlie  judges  of  the  Supreme  Court,  which  authority  shall  appear 
of  record  in  the  minutes  of  said  court.  Said  deputies  may  discharge  all 
the  duties  required  by  law  of  said  clerk,  and  said  deputies  shall  be  re- 
quired to  give  bond  in  the  same  manner  and  amount  as  the  cleric  of  said 
court,  and  to  be  approved  by  the  judges  of  said  court.  Said  deputies 
shall  receive  as  compensation  for  their  services  such  sum  as  shall  be  unan- 
imously agreed  on  by  the  judges  of  the  Supreme  Court,  this  action  to 
appear  of  record  in  the  minutes  of  the  court,  not  to  exceed  fifteen  hun- 
dred dollai*s  per  annum,  to  be  paid  out  of  the  fees  collected  by  the  derk 
of  said  court;  and  the  judges  of  the  Supreme  Court  may  dispense  witb 
the  services  of  any  or  all  of  such  deputies,  or  for  any  lengtli  of  time 
whatever,  as  in  their  discretion  they  may  deem  to  be  to  the  public  in- 
terest. 

Article  1024.  The  clerk  of  the  Supreme  Court  shall  be  litouian  in 
charge  of  the  library  of  said  court. 

Article  1025.  It  shall  be  the  duty  of  such  librarian  to  take  charge  of 
and  keep  together  and  in  good  order  and  make  catalogues  of  the  bock» 
of  said  librai'ies,  which  shall  be  open  to  the  public  use  under  such  rules  as 
may  be  prescribed  by  the  court  for  the  safe  keeping  thereof:  Provided j 
the  books  shall  not  be  removed  from  the  library  room  except  by  the 
judges  of  the  court,  and  by  members  of  the  Legislature  during  the  session 
of  the  Legislature,  upon  their  receipt  for  the  same  to  the  clerk* 

Article  1033.  In  all  cases  of  writs  of  error  or  certificates  of  error  to 
the  Supreme  Court,  the  trial  shall  be  only  upon  the  question  of  law  upon 
which  the  writ  of  error  was  allowed,  or  which  was  certified  to  the  Supreme 
Court  from  a  Court  of  Civil  Appeals;  but  the  Supreme  Court  may  require 
at  any  time  the  original  transcript  to  be  sent  up. 

Article  1039.  When  any  cause  or  suit  may  be  taken  to  the  Supreme 
Court  by  writ  of  error,  the  briefs  and  arguments  filed  in  the  Court  of 
Civil  Appeals  shall  be  submitted  to  the  Supreme  Court,  and  in  addition 
thereto  the  attorney  for  eitlier  party  may  file  additional  briefs,  under 
such  rules  and  regulations  as  may  be  prescribed  by  the  Supreme  Court. 
In  cases  appealed  to  the  Supi'eme  Court  before  the  organization  of  the 
Court  of  Civil  Appeals,  parties  thereto  shall  not  be  required  to  file  briefs 
in  the  Supreme  Court,  and  shall  have  tlie  time  provided  in  the  act  oi 
civil  appeals  for  filing  their  briefs  in  the  Civil  Court  of  Appeals  after  the 
cases  have  been  transfened  from  the  Supreme  Court  to  the  Court  of  Civil 
Appeals. 

Article  1043.  There  shall  be  no  reversal  or  dismissal  for  want  of  form: 
Provided,  that  the  requirements  of  the  law  and  the  rules  of  the  court  be 
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snfBciently  complied  with  in  presenting  the  ease  to  enable  tlie  coart  to 
determine  the  same  upon  its  merits.  In  each  case  the  Supreme  Coui't 
shall  affirm  the  judgment,  reverse  and  render  the  judgment  which  the 
Court  of  Civil  Appeals  ought  to  have  rendered,  or  reverse  the  judgment 
and  remand  the  case  to  the  lower  court,  if  it  shall  appear  that  the  justice 
of  the  case  demands  another  trial. 

Article  1044.  If  any  party  to  tlie  record,  in  any  cause  now  pending  in 
or  hereafter  taken  to  the  Supreme  Court  or  Court  of  Appeals,  by  appeal 
or  writ  of  error,  shall  have  died  heretofore,  or  shall  hereafter  die,  after 
the  appeal  bond  has  been  tiled  and  approved,  or  after  the  writ  of  error 
has  been  served,  and  before  such  cause  has  been  decided  by  the  Supreme 
Court  or  Court  of  Civil  Appeals,  such  cause  shall  not  abate  by  such  death, 
but  the  court  shall  proceed  to  adjudicate  such  cause  and  render  judgment 
therein  as  if  all  the  parties  thereto  were  living,  and  such  judgment  shall 
have  the  same  force  and  effect  as  if  rendered  in  the  lifetime  of  all  the 
parties  thereto. 

Article  1049.  Whenever  the  Supreme  Court  on  the  trial  of  a  cause 
brought  from  any  Court  of  Civil  Appeals,  shall  affirm  the  judgment  or 
decree  of  such  court,  or  when  said  court  shall  proceed  to  render  such 
judgment  or  decree  as  should  have  been  rendered  by  the  Court  of  Civil 
Appeals,  and  such  judgment  shall  be  for  the  same  or  a  greater  amount,  or 
of  the  same  nature  as  rendered  in  the  court  below,  said  court  shall  render 
judgment  against  plaintiff  in  error  and  his  sureties  on  his  bond,  a  copy 
of  which  shall  always  accompany  the  transcript  of  the  record. 

Article  1050.  The  judgments  of  said  court  shall  be  final  at  the  expira- 
tion of  fifteen  days  from  the  rendition  thereof,  when  no  motion  for  re- 
hearing has  been  filed;  and  upon  the  i*endition  of  final  judgment,  the 
clerk  of  the  Supreme  Court,  upon  payment  of  costs,  shall  issue  the  man- 
date in  the  case.  If  for  any  cause  the  said  court  should  set  aside  its  judg- 
ment after  the  mandate  has  been  issued,  the  clerk  of  the  Supreme  Court 
shall  at  once  notify  the  party  to  whom  the  mandate  was  delivered,  and 
the  clerk  of  the  court  to  which  it  was  directed,  to  return  it  at  once.  All 
mandates  from  the  said  court  shall  issue  to  the  court  in  which  the  origi- 
nal judgment  was  entered. 

Article  1056.  All  writs  and  process  issuing  from  the  Supreme  Court 
shall  bear  the  test  of  the  chief  justice  or  presiding  judge  of  said  court, 
and  be  under  the  seal  of  said  court  and  signed  by  the  clerk  thereof,  and 
may  be  directed  to  the  sheriff  or  any  constable  of  any  county  in  the  State, 
and  shall  be  by  such  officer  executed  according  to  the  demand  thereof, 
and  returned  to  the  court  from  which  they  emanated ;  and  whenever  such 
writs  or  process  shall  not  be  executed,  the  clerk  of  the  said  court  is  hereby 
authorized  and  required  to  issue  another  like  process  or  writ  upon  the 
application  of  the  party  suing  out  the  former  writ  or  process  to  the  same 
or  any  other  county. 
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Article  1057.  Upon  the  rendition  by  the  Supreme  Court  of  any  sncb 
judgment  or  decree  as  is  contemplated  by  article  1049,  it  shall  not  be 
necessary  for  the  lower  court  from  which  the  cause  was  removed  to  make 
any  further  order  or  decree  therein,  but  the  clerk  of  said  lower  court,  on 
the  receipt  of  the  mandate  of  the  Supreme  Court  or  Court  of  Civil  Ap- 
peals, shall  proceed  to  issue  execution  thereon  as  in  other  cases. 

Article  1058.  The  clerk  of  the  Supreme  Court  shall  not  deliver  the 
mandate  of  the  court  until  all  costs  of  that  court  and  of  the  Court  of  Civil 
Api>eals  have  been  paid.  If  the  costs  have  not  been  paid  at  the  end  of 
fifteen  days  from  the  date  of  judgment  or  from  the  overruling  of  a  mo- 
tion for  rehearing,  the  said  clerk  may  issue  an  execution  for  the  costs  of 
the  Supreme  Court  and  the  Court  of  Civil  Appeals,  specifying  the  amount 
of  each,  and  attaching  to  said  execution  a  correct  list  of  all  costs  accru- 
ing in  each  of  said  courts.  Said  execution  shall  be  directed  to  the  sheriff 
or  any  constable  of  the  county  from  which  the  cause  was  removed,  or  to 
any  county  in  which  the  person  or  pei*sons  liable  under  such  execution, 
or  either  of  them,  may  have  property.  It  shall  be  the  duly  of  every  sher- 
iflf  or  constable  receiving  such  execution  to  execute  and  return  the  same 
under  the  same  rules,  regulations,  and  liabilities  as  provided  for  execu- 
tions from  the  District  Court. 

Article  1060.  In  case  any  officer  shall  fail  or  refuse  to  make  such  re- 
turn with  the  amount  of  such  costs,  if  he  lias  collected  the  same,  within 
the  time  prescribed  herein,  or  shall  make  a  false  or  fraudulent  return  of 
any  such  execution,  the  clerk  of  said  Supreme  Court  may  issue  citation, 
returnable  forthwith,  to  such  officer  to  appear  before  the  said  Supreme 
Court  and  show  cause,  if  any  he  can,  why  he  has  not  collected  and  re- 
turned such  costs  and  execution ;  and  failing  to  show  cause,  said  court 
may  enter  judgment  against  such  officer  and  the  sureties  on  his  official 
bond  for  twice  the  amount  of  said  costs,  together  with  the  cost  of  such 
proceeding.  It  shall  be  the  duty  of  the  clerk  of  the  Supreme  Court,  when 
he  shall  receive  any  money  due  the  clerk  of  any  Court  of  Civil  Appeals, 
to  pay  the  same  over  to  such  clerk  of  the  Court  of  Civil  Appeals,  and  if 
he  refuses  to  do  so  upon  demand,  the  clerk  of  the  said  Court  of  Civil  Ap- 
peals may  file  in  the  Supreme  Court  a  motion  against  the  said  clerk  so 
failing,  and  upon  ten  days  notice  given  to  him  the  said  Supreme  Court 
may  enter  judgment  against  said  clerk  of  the  Supreme  Court  and  the  sure- 
ties on  his  official  bond  for  double  the  amount  of  the  costs  so  collected  by 
him  and  due  to  said  clerk  of  the  Court  of  Civil  Api>eals. 

Si:c.  2.  The  Supreme  Court  is  authorized  and  required  to  appoint  a  re- 
porter for  its  decisions,  whose  duties  and  compensation  shall  be  the  same 
jis  are  now  fixed  by  law,  and  he  shall  be  subject  to  removal  by  the  court 
for  inefficiency  or  neglect  or  other  good  cause.  The  reporter  shall  be 
allowed  such  additional  compensation  for  reporting  the  decisions  of  the 
Civil  Courts  of  Appeal  as  the  Supreme  Court  shall  deem  just;  and  the 
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court  may  appoint  a  bailiff  to  attend  the  sitting  of  the  court,  who  shall  re- 
ceive an  annual  salary  of  three  hundred  dollars. 

Sec.  3.  Be  it  further  enacted:  That  articles  numbers  1006,  1007,  1008, 
1009,  1034,  1037, 1038,  1045,  1046,  1048,  of  title  36  [26],  of  the  Revised 
Civil  Statutes  of  Texas,  be  and  the  same  are  hereby  repealed.  All  laws 
in  conflict  with  tlie  provisions  of  this  act  be  and  the  same  are  hereby  re- 
pealed. 

Sec.  4.  All  causes  that  may  be  pending  in  the  Supreme  Court  of  Texas, 
when  the  Civil  Courts  of  Appeals  shall  have  been  organized,  shall  be 
transferred  by  said  Supreme  Court  to  the  Court  of  Civil  Appeals  to  which 
it  would  be  returnable,  under  the  law  organizing  such  courts,  and  shall 
be  decided  under  the  same  rule  as  obtained  when  any  such  appeal  was 
perfected.  Said  causes  shall  be  accompanied  by  a  certified  copy  of  all 
orders  made  by  said  Supreme  Court,  together  with  a  certified  copy  of  all 
costs  which  have  accrued  therein;  and  when  said  cause  has  been  finally 
disposed  of  by  said  Court  of  Civil  Appeals,  the  clerk  of  said  court  shall 
include  said  costs  in  the  bill  of  costs  accruing  in  said  Court  of  Civil  Ap- 
peals, and  shall  collect  the  same  at  the  same  time  and  in  the  same  manner 
as  the  costs  which  have  accrued  in  the  Court  of  Civil  Appeals,  and  when 
so  collected  he  shall  pay  the  same  over  to  said  clerk  of  the  Supreme  Court. 
That  all  bonds  and  obligations  theretofore  given  in  said  cause  to  abide 
the  judgment,  sentence,  or  decree  of  said  court,  or  to  pay  the  costs  of 
said  court,  shall  be  deemed  and  held  to  apply  to  said  Civil  Court  of  Ap- 
peals as  if  hereafter  given  under  the  provisions  of  this  act. 

Sec  5.  All  records  that  have  been  finally  disposed  of  by  the  Supreme 
Court,  remaining  at  the  Tyler  and  Galveston  branches,  when  this  act  goes 
into  effect,  shall  be  transferred  to  said  court  at  Austin;  and  the  Supreme 
Court  shall  make  such  orders  as  may  be  necessary  to  carry  this  law  into 
effect,  and  shall  allow  the  clerk  at  Austin  such  compensation  as  they  may 
deem  just  and  reasonable  for  arranging  and  classifying  said  records  and 
placing  them  in  the  transcript  rooms. 

Sec.  6.  The  fact  that  the  present  session  of  the  Legislature  is  limited 
and  rapidly  drawing  to  a  close,  and  the  importance  of  this  bill  becoming 
a  law,  creates  an  emergency  and  imperative  public  necessit}^  that  the  con- 
stitutional rule  requiring  bills  to  be  read  on  three  several  days  be  sus- 
pended, and  said  rule  is  suspended,  and  this  act  shall  take  effect  and  be 
in  force  from  and  after  September  1,  1892. 

Approved  April  13,  1892. 
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ACT  TO  ORGANIZE  THE  COUBTS  OP  CIVIL  APPEALS. 

An  act  to  or^i^anize  the  Courts  of  Civil  Appeals,  to  define  their  jurisdiction  and  pow- 
ers, and  to  prescribe  the  mmlc  of  procedure  therein. 

Sbction  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas:  That 
each  of  the  Courts  of  Civil  Appeals  now  or  hereafter  organized  in  this 
State  shall  consist  of  a  chief  justice  and  two  associate  justices,  and  the 
concurrence  of  two  justices  shall  be  necessary  to  the  decision  of  a  case. 

Sec.  2.  The  chief  justice  and  associate  justices  of  each  of  the  Courts  of 
Civil  Appeals  shall  be  elected  by  the  qualified  voters  of  the  respective 
districts  composed  of  the  counties  returnable  to  the  several  courts,  at  a 
general  election.  Upon  their  qualification,  after  the  first  election  after 
the  creation  of  any  Court  of  Civil  Appeals  in  this  State,  the  justices 
thereof  shall  draw  lots  for  the  terms  of  oflflce;  and  those  drawing  No.  1 
shall  hold  their  offices  for  the  term  of  two  years;  those  drawing  No.  2 
shall  lK)ld  their  offices  for  a  term  of  four  years;  and  those  drawing  No.  8 
shall  hold  their  offices  for  a  tei-m  of  six  years,  from  the  date  of  their  elec- 
tion and  until  their  successors  are  elected  and  qualified.  Each  of  said 
offices  shall  be  filled  by  election  at  the  next  geneml  election  at  which 
terms  as  aforesaid  would  expire,  and  the  pei'son  elected  shall  thereafter 
hold  his  office  for  six  yeai*s  and  until  his  successor  is  elected  and  quali- 
fied, and  shall  receive  each  an  annual  salary  of  three  thousand  and  five 
hundred  dollars,  and  no  more. 

Sec.  3.  No  person  shall  be  eligible  to  the  office  of  chief  justice  or  aaeo- 
ciate  justice  of  the  Court  of  Civil  Appeals  unless  he  be  at  the  time  of  his 
election  a  citizen  of  the  United  States  and  of  this  State,  and  a  resident  iA 
the  district  for  which  he  is  elected,  and  unless  he  shall  have  attained  the 
age  of  thirty  years,  and  shall  liave  been  a  practicing:  lawyer  or  a  judge 
of  a  court  in  this  State,  or  such  lawyer  and  judge  together,  at  least  seveo 
years. 

Sec.  4.  In  case  of  a  vacancy  in  the  office  of  chief  justice  or  associate 
justice  of  any  Court  of  Civil  Appeals,  the  Governor  shall  fill  the  vacancy 
until  the  next  general  election  for  State  officers,  and  at  such  general  elec- 
tion the  vacancy  for  the  unexpired  term  shall  be  filled  by  election  by  the 
qualified  voters  of  the  district  composed  of  counties  retomable  to  said 
court. 

Sec.  5.  The  appellate  jurisdiction  of  the  Courts  of  Civil  Appeals  shall 
extend  to  civil  cases  within  the  limits  of  their  respective  districts: 

(1)  Of  which  the  District  Court  has  original  or  appellate  jurisdiction. 

(2)  Of  which  the  County  Court  has  original  jurisdiction. 

(3)  Of  which  the  County  Court  has  appellate  jurisdiction  when  the 
jud.o^ment  or  amount  in  controversy  shall  exceed  $100  exclusive  of  inter- 
est and  costs.     The  judgment  of  the  Couiis  of  Civil  Appeals  shall  be  ocm- 
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clusiye  in  all  cases  upon  the  facts  of  the  case,  and  a  jadgment  of  such 
courts  shall  be  conclusive  on  facts  and  law  in  tbe  following  cases;  nor 
shall  a  writ  of  error  be  allowed  thereto  from  the  Supreme  Court,  to-wit: 

(1)  Any  civil  case  appealed  from  a  County  Court  or  from  a  District 
Court  when  under  the  Constitution  a  County  Court  would  have  had  orig- 
inal or  appellate  jurisdiction  to  try  it,  except  in  probate  matters  and  in 
cases  involving  the  revenue  laws  of  the  State  or  the  validity  of  a  statute. 

(2)  All  cases  of  boundary. 

(3)  All  cases  of  slander  and  divorce. 

(4)  All  cases  of  contested  elections  of  every  character  other  than  for 
State  offices,  except  where  the  validity  of  a  statute  is  attacked  by  the  de- 
cision. 

The  judgment  of  said  Courts  of  Civil  Appeals  shall  be  final  in  all  ap- 
peals from  interlocutory  orders  appointing  receivers  or  trustees  or  such 
other  interlocutory  appeals  as  may  be  allowed  by  law,  and  the  judgment 
of  said  court  shall  be  final  in  all  other  cases  as  to  law  and  facts  except 
where  appellate  jurisdiction  is  given  to  the  Supreme  Court  and  not  made 
final  in  said  Courts  of  Civil  Appeals. 

Sec.  6.  The  said  courts  and  the  judges  thereof  shall  have  the  power 
to  issue  writs  of  mandamus  and  all  other  writs  necessary  to  enforce  the 
jurisdiction  of  said  court. 

Sec.  7.  The  said  courts  shall  have  power,  upon  afl3davit  or  otherwise, 
as  by  the  courts  may  be  tliought  proper,  to  ascertain  such  matters  of  fact 
as  may  be  necessary  to  the  proper  exercise  of  their  jurisdiction. 

Sec.  8.  The  said  courts  shall  have  power  to  punish  any  person  for  a 
contempt  of  said  court,  according  to  the  principles  and  usages  of  law  in 
like  cases,  not  to  exceed  one  thousand  dollars  fine  or  imprisonment  not 
exceeding  twenty  days. 

Sec.  9.  The  said  courts,  or  any  judge  thereof,  in  vacation  may  issue 
the  writ  of  mandamus  to  compel  a  judge  of  the  District  Court  to  proceed 
to  trial  and  judgment  in  a  cause  agreeably  to  the  principles  and  usages 
of  law,  returnable  on  or  before  the  first  day  of  the  next  term,  or  during 
the  session  of  the  same,  or  before  any  judge  of  the  said  court,  as  the  nature 
of  the  case  may  require. 

[Sections  10-19  relate  to  the  appointment  and  duties  of  clerks.] 

Sec  20.  In  any  appeal  or  writ  of  error  as  provided  for  in  this  act,  the 
appellant  or  plaintiff  in  error  shall  file  the  transcript  with  the  clerk  of  the 
Court  of  Civil  Appeals  within  ninety  days  from  the  perfecting  of  the  ap- 
peal or  service  of  the  writ  of  error:  Provided^  that  for  good  cause  the 
court  may  permit  the  transcript  to  be  thereafter  filed  upon  such  terms  as 
it  may  prescribe. 

Sec  21.  In  case  the  appellant  or  plaintiff  in  error  shall  fail  to  file  a 
transcript  of  the  record,  as  directed  in  this  act,  then  it  shall  be  lawful  for 
Vol.  LXXXV.  Sup.— 41 
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the  appellee  or  defendant  in  error  to  file  with  the  clerk  of  said  court  & 
certificate  of  the  clerk  of  the  District  or  County  Court  in  which  any  such 
appeal  or  writ  of  error  may  have  been  taken,  attested  by  the  seal  of  his 
court,  stating  tlie  time  when  such  appeal  was  perfected,  or  such  citation 
was  served;  whereupon  it  shall  be  the  duty  of  the  Court  of  Civil  Appeals 
to  affirm  the  judgment  of  tlie  court  below,  unless  good  cause  can  be  shown 
why  such  transcript  was  not  filed  by  the  appellant  or  plaintiff  in  error. 
If  a  copy  of  tlie  bond  accompanies  such  certificate  of  the  clerk  of  the  Dis- 
trict or  County  Court,  the  judgment  shall  in  like  manner  be  affirmed 
against  the  sureties  on  such  bond. 

8kc.  22.  In  all  cases  where  the  Court  of  Civil  Appeals  shall  have  af- 
firmed the  judgment  of  the  court  below,  under  the  provisions  of  the  pre- 
ceding section,  said  court  may,  at  any  time  within  fifteen  days  after  such 
affirmance,  permit  the  transcript  to  be  filed  by  the  appellant  or  plaintiff 
in  error,  and  the  case  to  be  tried  on  its  merits:  Provided,  the  appellant  or 
plaintiff  in  error  shall  show  to  the  court  good  cause  why  the  transcript 
was  not  filed  by  him  in  accordance  with  the  provisions  of  section  20,  and 
shall  also  show  to  said  court  that  he  has  given  the  appellee  or  defendant 
in  error  notice  of  his  intention  to  apply  for  such  permission  to  file  said 
transcript.  And  in  cases  where  the  court  shall  adjourn  within  fifteen  da}'S 
after  any  judgment  shall  have  been  affirmed  under  the  provisions  of  the 
next  preceding  section,  the  court  may  permit  the  appellant  or  plaintiff  in 
error  to  file  said  transcript  at  such  time  as  may  be  deemed  proper,  and  have 
said  cause  tried  on  its  merits:  Provided,  said  appellant  or  plaintiff  in  error 
shall  bhow  good  cause  why  said  transcript  was  not  filed  as  herein  directed, 
and  shall  show  to  the  court  that  he  has  given  the  ap[>ellee  or  defendant  in 
error  notice  of  his  intention  to  apply  for  i>ermission  to  file  said  ti'anscript 

Sec.  23.  When  a  cause  is  carried  to  the  Court  of  Civil  Api>eals  by 
writ  of  error,  it  shall  be  docketed  in  the  order  of  the  date  received,  and 
the  clerk  shall  transfer  said  cause  to  the  trial  docket  thirty  days  after  the 
same  has  been  received  and  docketed:  Provided,  that  the  court  may  upon 
motion  of  either  party,  of  which  notice  shall  be  given  to  the  adverse 
party,  extend  the  time  for  placing  said  cause  on  the  trial  docket  for  good 
cause  shown.  Causes  on  the  trial  docket  of  said  court  shall  be  heard  in 
the  order  of  the  date  of  filing,  except  as  hereinafter  provided,  unless  con- 
tinued to  some  future  time  for  good  cause  shown,  and  it  shall  be  the  duty 
of  the  clerk,  under  the  directions  of  the  court,  to  notify  the  parties  or  the 
attorneys  of  record  of  the  date  when  the  cause  is  set  for  hearing. 

Sec.  24.  In  all  cases  of  appeal  or  writ  of  error  to  the  Court  of  Civil 
Appeals,  the  trial  shall  be  on  a  statement  of  facts  or  agreed  statement  of 
the  pleadings  and  proof,  as  agreed  upon  by  the  parties  or  their  attorneys, 
or  the  conclusions  of  law  and  fact,  as  the  case  may  be,  certified  to  by  the 
judge  of  the  court  below;  or  should  the  parties  fail  to  agree,  then  the 
judge  of  the  court  below  shall  certify  the  facts;  or  on  a  bill  of  exceptions 
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to  the  opinion  of  the  judge;  or  on  a  special  verdict;  or  on  an  error  in 
law,  either  assigned  or  apparent  on  the  face  of  the  record;  and  in  the  ab- 
sence of  all  these,  the  case  shall  be  dismissed  with  costs  alone,  or  with 
costs  and  damages,  at  the  discretion  of  the  court.  And  the  court  shall 
admit,  as  part  of  the  record  to  be  examined  by  them  in  the  trial  of  a 
cause,  every  bill  of  exception  not  signed  by  the  judge  trying  the  cause 
below,  upon  its  appearing  to  the  satisfaction  of  the  court  that  the  facts 
are  fairly  stated  therein,  that  said  bill  was  prepared  in  accordance  with 
the  law  governing  the  preparation  of  such  bills,  and  that  the  judge  trying 
the  cause  refused  to  sign  the  same;  and  the  truth  of  any  such  bill  of  ex- 
ceptions shall  be  determined  by  the  court  on  the  copies  of  the  affidavits 
required  by  law  to  be  made  in  such  cases,  such  copies  to  be  contained  in 
and  to  form  a  part  of  the  record  transmitted  to  the  Court  of  Civil  Ap- 
peals. 

Sec.  25.  The  appellant  or  plaintiff  in  error  shall,  in  all  cases,  file  with 
the  clerk  of  the  court  below  all  assignments  of  error,  distinctly  specifying 
the  gi-ounds  on  which  he  relies,  before  he  takes  the  transcript  of  the  record 
from  the  clerk's  office;  all  errors  not  distinctly  specified  are  waived. 

Sec.  26.  When  any  cause  or  suit  may  be  taken  up  from  any  inferior 
court  to  the  Court  of  Civil  Appeals,  whether  by  appeal,  writ  of  error,  or 
otherwise,  it  shall  be  lawful  for  the  attorney,  both  for  the  plaintiflp  and 
defendant,  to  file  in  the  papei-s  of  said  suit  or  cause  his  written  brief  or 
argument;  and  the  said  court  shall  be  required  to  notice  the  same  as  if  it 
were  the  pei'sonal  appearance  of  said  attorney,  and  shall  not  dismiss  any 
suit  or  cause  where  such  brief  or  argument  of  counsel  is  filed  with  the 
papers,  for  want  of  other  or  further  prosecution. 

Sec.  27.  No  judge  of  the  Court  of  Civil  Appeals  shall  sit  in  any  cause 
wherein  he  may  be  interested  in  the  question  to  be  determined,  or  where 
either  of  the  parties  may  be  connected  with  him  by  affinity  or  consan- 
guinity, within  the  third  degree,  or  where  he  shall  have  been  of  counsel 
in  the  cause;  and  where  the  court,  or  an}^  two  of  its  members,  shall  be 
thus  disqualified  to  hear  and  determine  any  cause  or  causes  in  said  court, 
that  fact  shall  be  certified  to  the  Governor,  who  shall  immediately  com- 
mission the  requisite  number  of  persons,  learned  in  the  law,  for  the  tiial 
and  determination  of  said  cause  or  causes. 

Sec.  28.  The  cases  filed  in  the  Court  of  Civil  Appeals  shall  be  decided 
in  the  order  in  which  they  are  filed  at  each  term  of  the  court,  but  the  fol- 
lowing cases  shall  have  precedence  of  all  others  in  the  order  named: 

(1)  All  cases  in  which  the  Railway  Commission  is  a  party. 

(2)  Cases  in  which  the  State  is  a  party. 

(3)  Cases  which  shall  be  submitted  on  oral  argument  for  all  parties  to 
the  cause. 

(4)  Such  other  cases  as  the  court  by  order  or  rule  may  direct. 

On  the  call  of  cases  the  court  shall  set  down  the  causes  for  argument 
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for  such  time  as  the  same  can  be  heard,  and  notice  of  which  shall  be  given 
to  counsel  as  heretofore  provided,  and  said  cause  shall  be  determined  u|>on 
ai'gument,  or  as  soon  thereafter  as  practicable,  or  it  shall  be  set  down  for 
further  argument,  but  may  be  postponed  by  order  of  the  court  to  a  later 
day  in  the  term. 

Sec.  29.  There  shall  be  no  revei-sal  or  dismissal,  on  appeal  or  writ  of 
error,  for  want  of  form:  Provided^  sufficient  matter  or  substance  be  con- 
tained in  the  record  to  enable  the  court  to  decide  the  cause  upon  its  mer- 
its. And  where  the  court  sliall  be  of  opinion  that  an  appeal  or  writ  of  error 
has  been  taken  for  delay,  and  that  there  was  no  sufficient  cause  for  taking 
such  appeal,  then  and  in  that  case  the  appclilant  or  plaintiff  in  error,  if  he 
be  the  defendant  in  the  court  below,  shall  pay  ten  per  centum  on  the 
amount  in  dispute,  as  damages,  together  with  the  judgment,  interest,  and 
<iOSts  of  suit  thereon  accruing.  If  in  any  judgment  rendered  in  the  Dis- 
trict or  County  Court  there  shall  be  an  excess  of  damages  rendered,  and 
before  the  plaintiff  has  entered  a  release  of  tlie  same  in  such  court  in  the 
manner  provided  by  law,  such  judgment  shall  be  removed  to  the  Court 
of  Civil  Appeals,  it  shall  be  lawful  for  the  party  in  whose  favor  such  ex- 
cess of  damages  has  been  rendered  to  make  such  release  in  the  Court  of 
Civil  Appeals  in  the  same  manner  as  such  release  is  required  to  be  made 
in  the  District  or  County  Court;  and  upon  such  release  being  filed  in  the 
said  court,  after  revising  said  judgment,  said  Court  of  Civil  Appeals  sliall 
proceed  to  give  such  judgment  as  the  court  below  ought  to  have  given  if 
the  release  had  been  filed  therein. 

Skc.  30.  If  any  party  to  the  record  in  any  cause  hereafter  taken  to  the 
Court  of  Civil  Appeals,  by  appeal  or  writ  of  error,  or  transferred  from 
the  Supreme  Court  or  Court  of  Appeals,  shall  have  died  hei'ctofore,  or 
shall  hereafter  die,  after  the  appeal  bond  has  been  filed  and  approved,  or 
after  the  writ  of  error  has  been  served,  and  before  such  cause  lias  been 
decided,  such  cause  shall  not  abate  by  such  death,  but  the  court  shall  pi*o- 
ceed  to  adjudicate  such  cause  and  render  judgment  therein  as  if  all  par- 
ties  thereto  were  still  living,  and  such  judgment  shall  have  the  same  force 
and  effect  as  if  rendered  in  the  lifetime  of  the  parties  thereto. 

Sec.  31 .  After  a  cause  is  decided  in  the  Court  of  Civil  Appeals,  a  con^ 
elusion  of  the  facts  and  law  of  the  case  shall  be  filed  in  said  cause  within 
thirty  days  after  the  decision  of  the  same:  Provided^  it  shall  not  be  nec- 
essary to  file  said  conclusion  in  causes  in  which  no  writ  of  error  will  lie 
to  the  Supreme  Court;  but  where  a  cause  is  reversed,  then  the  court  shall 
file  the  reasons  for  reversing  the  same. 

Sec.  32.  When  any  one  of  said  Civil  Courts  of  Appeals  sh^l  in  any 
cause  or  proceeding  render  a  decision  in  which  any  one  of  tlie  judges 
therein  sitting  shall  dissent  as  to  any  conclusions  of  law  material  to  the 
decision  of  the  case,  said  judge  shall  enter  the  grounds  of  his  dissent  of 
record,  and  the  said  Court  of  Civil  Appeals  shall,  upon  motion  of  the 
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party  to  the  cause,  or  on  its  own  motion,  certify  the  point  or  points  of 
dissent  to  the  Supreme  Court. 

Sec.  33.  When  a  certificate  of  dissent  is  sent  up  by  any  Court  of  Civil 
Appeals,  it  shall  be  the  duty  of  the  clerk  to  send  up  a  certified  copy  of 
the  judgment  of  the  court  below,  with  a  certified  copy  of  the  conclusion 
of  facts  and  law  as  found  by  the  court,  and  the  questions  of  law  upon 
which  there  is  a  division,  and  the  original  transcript  if  so  ordered  by  the 
Supreme  Court;  and  thereupon,  if  the  Supreme  Court  so  direct,  the  clerk 
shall  set  down  the  same  for  argument  and  notify  the  attorneys  of  record. 

Sec.  34.  After  the  question  is  decided  the  Supreme  Court  shall  imme- 
diately notify  the  Court  of  Civil  Appeals  of  their  decision,  and  the  same 
shall  be  entered  as  the  judgment  of  said  Court  of  Civil  Appeals. 

Oriffinal  Section  35. 

Sec.  35.  Whenever,  in  any  case  pending  before  the  Court  of  Civil  Ap- 
peals, of  which  said  Court  of  Civil  Appeals  has  final  jurisdiction,  there 
should  arise  an  issue  of  law  that  is  novel,  or  presenting  a  question  of  first 
impression  to  the  court,  and  the  Court  of  Civil  Appeals  should  deem  it 
advisable  to  present  the  issue  to  the  Supreme  Court  for  adjudication,  it 
shall  be  the  duty  of  the  presiding  judge  of  said  court  to  certify  the  very 
question  to  be  decided  to  the  Supreme  Court,  and  during  the  pendency 
of  the  decision  by  the  Supreme  Court  the  cause  in  which  the  issue  is  raised 
shall  be  retained  for  final  adjudication  in  accordance  with  the  decision  of 
the  Supreme  Court  upon  the  issue  submitted.  [Acts  22d  Legis.,  1892, 
p.  31.] 

Amended  Section  35.  Approved  May  22, 1893. 

Sec.  36.  Whenever,  in  any  case  pending  before  the  Court  of  Civil 
Appeals,  there  should  arise  an  issue  of  law  which  said  court  should  deem 
it  advisable  to  present  to  the  Supreme  Court  for  adjudication,  it  shall  be 
the  duty  of  the  presiding  judge  of  said  court  to  certify  the  very  question 
to  be  decided  to  the  Supreme  Court,  and  during  the  pendency  of  the  de- 
cision by  the  Supreme  Court  the  cause  in  which  the  issue  is  raised  shall 
be  retained  for  final  adjudication  in  accordance  with  the  decision  of  the 
Supi*eme  Court  upon  the  issue  submitted.     [Acts  23d  Legis.,  1893,  p.  31.] 

Sec.  36.  When  the  judgment  or  decree  of  the  court  below  shall  be  re- 
versed, the  court  shall  proceed  to  render  such  judgment  or  decree  as  the 
court  below  should  have  rendered,  except  when  it  is  necessary  that  some 
matter  of  fact  be  ascertained,  or  the  damage  to  be  assessed  or  the  matter 
to  be  decreed  is  uncertain,  in  either  of  which  cases  the  cause  shall  be  re- 
manded for  a  new  trial  in  the  court  below. 

Sec.  37.  Whenever  the  Court  of  Civil  Appeals,  on  the  trial  of  cases 
brought  from  an  inferior  court,  shall  affirm  the  judgment  or  decree  of 
sach  inferior  court,  or  when  said  court  shall  proceed  to  render  such  judg- 
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ment  or  decree  as  should  have  been  rendered  by  the  court  below,  ano 
such  judgment  shall  be  for  the  same  or  a  greater  amount  or  of  the  same 
nature  as  rendered  in  the  court  below,  said  court  shall  render  judgment 
against  the  appellant  or  plaintiff  in  error,  and  his  sureties  on  the  appeal 
bond,  a  copy  of  which  shall  always  accompany  tlie  ti*anscript  of  the  rec- 
ord; and  said  Court  of  Civil  Appeals  shall,  in  their  discretion,  include  in 
their  said  judgment  or  decree  such  damages,  not  exceeding  ten  i>er  cent 
on  the  amount  of  the  original  judgment,  as  the  court  may  deem  pro|>er; 
and  the  judgment  or  decree  of  said  court  rendered  as  contemplated  in  this 
section  shall  be  final. 

Sec.  38.  If  no  writ  of  error  be  sued  out  or  motion  for  rehearing  be 
filed  within  thirty  days  after  the  conclusions  or  decision  of  the  court  has 
been  entered  in  any  Court  of  Civil  Appeals,  the  clerk  of  the  court  shall, 
upon  application  of  either  party  and  the  payment  of  all  costs,  issue  a  man- 
date upon  said  judgment;  and  in  any  cause  revei-sed  by  said  court  the 
appellant  shall  be  entitled  to  an  execution  against  the  appellee  for  costs 
occasioned  by  such  appeal,  including  costs  for  the  transcript,  said  costs  to 
be  taxed  by  the  clerk  of  the  said  court. 

Sec.  39.    When  there  is  a  defect  of  substance  or  form  in  any  appeal  or 
writ  of  error  bond,  on  motion  to  dismiss  the  same,  for  such  defect,  the 
•  court  may  allow  the  same  to  be  amended  by  filing  in  said  Court  of  Civil 
Appeals  a  new  bond  on  such  terms  as  the  court  may  prescribe. 

Sec  40.  A  majority  of  the  several  Courts  of  Civil  Appeals  shall  con- 
stitute a  quorum  for  the  transaction  of  business.  Tlie  said  courts  may  ad- 
journ from  day  to  day,  or  for  such  time  as  may  be  deemed  proper  by  the 
judges  thereof;  but  if  a  suflScient  number  of  the  judges  shall  not  be  present 
at  the  first  or  any  day  of  the  term,  any  judge  of  the  court,  or  the  sheriff 
attending  the  same,  may  adjourn  the  court  from  time  to  time,  until  a 
quorum  shall  be  in  attendance,  but  the  court  shall  not  be  finally  adjourned 
for  the  term. 

Sec  41.  Any  party  desiring  a  rehearing  of  any  matter  determined  by 
said  courts  may,  within  fifteen  days  after  the  date  of  entry  of  the  judg- 
ment or  decision  of  the  court,  or  the  filing  of  the  findings  of  fact  and  con- 
clusions of  law,  file  with  the  clerk  of  said  court  his  motion  in  writing  for 
rehearing  thereof,  in  which  motion  the  grounds  relied  upon  for  the  re- 
hearing shall  be  distinctly  specified,  and  the  name  and  residence  of  the 
counsel  of  the  opposing  party,  if  known,  and  if  not  known,  then  the  name 
and  residence  of  the  opposing  party  as  shown  in  the  record:  Provided, 
that  should  the  court  adjourn  within  less  than  fifteen  days  after  the  ren- 
dition of  the  judgment,  the  motion  may  be  made  at  such  time  and  in  such 
manner  as  may  be  prescribed  by  rules  to  be  made  by  the  Supreme  Court 

Sec  42.  Upon  the  filing  of  such  motion  with  the  clerk  of  said  court, 
he  shall  make  a  certified  copy  thereof  and  transmit  the  same  by  mail  to 
the  sheriff  or  any  constable  of  the  county  in  which  the  attorney  or  oppos- 
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'  ing  party,  as  the  case  may  be,  is  alleged  in  said  motion  to  reside,  together 
with  a  precept  commanding  him  to  deliver  the  copy  of  the  motion  to  the 
person  named  in  such  precept. 

Sec.  43.  Upon  the  receipt  of  such  precept  and  copy  of  motion  by  the 
officer,  it  shall  be  his  duty  to  deliver  the  copy  of  the  motion  to  the  person 
named  in  said  precept,  if  found  in  his  county,  and  to  return  said  precept 
to  the  court  from  which  it  issued,  by  mail,  stating  thereon  in  what  man- 
ner he  executed  the  same,  or  that  the  party  named  in  the  precept  is  not 
to  be  found  in  his  county,  as  the  case  may  be. 

Sec.  44.  At  any  time  after  five  days  from  the  return  of  such  precept 
served,  it  shall  be  lawful  for  said  court  to  hear  and  determine  such  motion 
for  rehearing,  and  not  sooner. 

Sec  45.  All  writs  and  process  issuing  from  the  Court  of  Civil  Appeals 
shall  bear  the  test  of  the  chief  justice  or  presiding  judge  of  said  court, 
under  the  seal  of  said  court,  and  signed  by  the  clerk  thereof,  and  shall 
be  directed  to  the  sheriff  or  any  constable  of  any  county  in  the  State,  and 
shall  be  by  such  officer  executed  according  to  the  command  thereof  aud 
returned  to  the  court  from  which  they  emanated;  and  whenever  such 
writ  or  process  shall  not  be  executed,  the  clerk  of  said  court  is  hereby 
authorized  and  required  to  issue  another  like  process  or  writ  upon  tlie 
application  of  the  party  suing  out  the  former  writ  or  process  to  the  same 
or  any  other  county. 

Sec.  46.  Upon  the  rendition  by  the  Court  of  Civil  Appeals  of  any  such 
judgment  or  decree  as  is  contemplated  by  section  37,  it  shall  not  be  nec- 
essary for  the  lower  court  from  which  the  cause  was  removed  to  make 
any  further  order  or  decree  therein,  but  the  clerk  of  said  lower  court,  on 
receipt  of  the  mandate  of  the  Supreme  Court  or  Court  of  Civil  Appeals, 
shall  proceed  to  issue  execution  thereon  as  in  other  cases. 

Sec.  47.  On  the  rendition  of  any  final  judgment  or  decree  by  the  Couii; 
of  Civil  Appeals,  the  clerk  of  said  court  shall  not  issue  and  deliver  the 
mandate  of  the  court,  or  certify  the  proceedings  to  the  lower  court,  until 
all  of  the  costs  accruing  in  the  cause  in  the  Court  of  Civil  Appeals  have 
been  paid.  If  neither  party  shall  pay  the  costs  and  take  out  the  mandate 
within  thirty  days  after  the  time  when  the  same  can  be  issued  by  law, 
then  it  shall  be  the  duty  of  the  clerk  to  issue  execution  for  the  costs  ac- 
cruing in  his  court  against  the  party  against  whom  such  costs  have  been 
adjudged,  and  to  send  such  execution  by  mail  to  the  proper  ollicer  for 
collection,  but  he  shall  retain  the  mandate  until  the  costs  shall  have  been 
paid  or  collected. 

Sec  48.  All  executions  for  costs  of  the  Court  of  Civil  Apixjals,  as  au- 
thorized by  law,  shall  be  returned  by  the  sheriff  or  constable  to  whom 
they  are  directed  within  four  months  from  the  date  thereof. 

Sec.  49.  In  case  any  officer  shall  fail  or  refuse  to  make  such  return 
with  the  amount  of  such  costs,  if  he  has  collected  the  same,  within  the 
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time  prescribed  herein,  or  shall  make  a  false  or  fraudulent  return  of  anj 
such  execution,  the  clerk  of  said  court  may  issue  citation  returnable  forUi- 
with  to  such  officer  to  appear  before  said  court  and  show  cause,  if  any  lie 
can,  wliy  he  has  not  collected  and  returned  said  costs  and  execution;  and 
failing  to  show  cau^e,  said  court  may  enter  judgment  against  such  officer 
and  the  sureties  on  his  official  bond  for  twice  the  amount  of  said  cosU^, 
together  with  the  costs  of  such  proceeding. 

Sec.  50.  The  clerk  of  each  of  the  Courts  of  Civil  Appeals  shall  be  en- 
titled to  a  salary  of  twenty-live  hundred  dollars  per  annum,  to  be  paid  out 
of  the  fees  collected  by  him,  and  he  shall  collect  and  pay  into  the  treas- 
ury of  tlie  State  all  fees  and  costs  collected  by  him  over  and  above  tlie 
salary  herein  allowed,  under  such  further  rules  and  regulations  not  in 
conflict  with  this  act  as  shall  be  prescribed  by  the  Comptroller,  and  to  be 
approved  by  the  judges  of  each  Court  of  Civil  Api>eals. 

Sec.  51.  Each  Court  of  Civil  Api>eals  shall  appoint  one  stenographer, 
who  shall  discharge  such  duties  as  may  be  required  by  the  court,  shall  be 
duly  sworn  to  keep  secret  all  mattei-s  which  may  come  to  his  knowledge 
as  said  stenographer,  shall  receive  a  salary  of  twelve  hundred  dollars  |>er 
annum,  and  shall  each  give  bond  with  two  or  more  sureties  in  the  sum  of 
five  thousand  dollars,  payable  to  the  State  of  Texas,  conditioned  for  the 
faitliful  performance  of  the  duties  of  said  offic*e. 

Sec.  52.  The  reporter  of  the  Supreme  Court  shall  also  be  reporter  to 
the  Court  of  Civil  Appeals,  and  the  decisions  of  said  Courts  of  Civil 
Appeals  shall  be  published  and  sold  by  the  State  in  the  same  manner  as  is 
now  provided  by  law  for  the  publication  and  sale  of  the  Supreme  Court 
Reports. 

Sec.  53.  All  notices  required  herein  to  be  given  by  the  Court  of  Civil 
Appeals  to  the  parties  or  their  attorneys  of  record  in  any  case,  shall  be 
served  by  the  clerk  of  said  court  transmitting  said  notice  to  said  attorney's 
by  registered  letter  through  the  mail,  properly  directed.  Registration 
receipts  shall  be  filed  and  kept  by  the  clerk  with  the  record  of  the  cause. 
And  all  laws  and  parts  of  laws  in  conflict  with  this  act  are  hereby  repealed. 

Sec.  54.  The  fact  that  the  present  session  is  rapidly  dmwing  to  a  close 
and  is  limited  by  law,  and  the  importance  of  this  bill,  creates  an  emerg- 
ency, and  an  imperative  public  necessity  exists  that  the  constitutional  rule 
requiring  bills  to  be  read  in  each  house  on  three  several  days  be  suspended, 
and  it  is  so  enacted;  and  it  is  further  enacted,  that  this  bill  take  effect  and 
be  in  force  on  and  after  the  1st  day  of  September,  A.  D.  1892. 

Approved  April  13,  1892. 
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ACT  TO  REGULATE  PRACTICE  IN  THE  COURTS  OF  CIVIL 

APPEALS. 

An  act  to  reflate  the  practice  in  the  Courts  of  Civil  Appeals  of  the  State  of  Texas, 
in  relation  to  reversal  of  cases  when  ver^liets  anil  judgments  are  held  excessive, 
and  to  require  such  court  to  indicate  the  amount  of  such  excess,  and  to  provide 
for  filing  remittitur,  and  to  define  the  effect  thereof. 

Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas:  That 
in  all  civil  cases  now  pending,  or  that  may  hereafter  be  appealed  to  any 
Court  of  Civil  Appeals  of  this  State,  and  such  court  shall  be  of  opinion 
that  the  verdict  and  judgment  of  the  ti'ial  court  is  excessive,  and  for  that 
reason  only  said  cause  should  be  reversed,  then  it  shall  be  the  duty  of 
such  Court  of  Civil  Appeals  to  indicate  to  the  party  in  whose  favor  such 
judgment  was  rendered,  or  his  attorneys  of  record,  the  amount  of  the  ex- 
cess of  such  verdict  and  judgment,  and  said  court  shall  at  the  same  time 
indicate  to  such  party  or  his  attorney  within  what  time  he  may  file  a  re- 
mittitur of  such  excess;  and  if  such  remittitur  shall  be  so  filed,  then  the 
court  shall  reform  and  affirm  such  judgment  in  accordance  therewith;  if 
not  filed  as  indicated,  then  to  be  reversed. 

Sec.  2.  Whenever  any  Court  of  Civil  Appeals  shall  indicate  that  a 
verdict  is  excessive,  as  herein  before  provided,  and  no  remittitur  shall  be 
filed,  as  herein  provided,  no  evidence  shall  be  allowed,  nor  allusion  made, 
in  any  subsequent  trial,  of  the  action  of  such  Court  of  Civil  Appeals  in 

reference  to  the  amount  of  excess  of  such  verdict. 

«        «        «        «        «        ««         «        «        «        «        « 

Approved  May  1,  1893.     Taking  effect  from  its  passage. 
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Abandonment.    See  Homestead,  2. 

1.  See  facts  held  to  show  an  abandonment  by  Travis  County  of  the  old  court  house 

and  Jail  block,  when  the  county,  under  lease  from  the  State,  had  occupied 
another  site  for  court  house  and  jail,  and  had  erected  thereon  expensive 
buildings  upon  lots  better  fitted  for  the  convenience  of  the  city  and  county. 
State  V,  Travis  County,  433. 

2.  An  abandonment  of  a  place  of  business  occurs  when  the  head  of  a  family 

ceases  to  use  the  property  for  the  purpose  for  which  the  exemption  is 
given,  if  he  have  no  present  intention  to  resume  that  or  to  pursue  some 
other  calling  or  business  on  the  property.  In  such  condition  of  facts  at 
the  assignment  the  business  homestead  passes  by  the  assignment.  Tacka- 
berry  v.  Bank,  488. 

Abatement. 

Where  the  petition  filed  in  the  District  Court  alleges  an  amount  in  contro- 
versy within  the  juris<1iction  of  the  court,  and  the  defendant  contends  that 
the  real  amount  in  controversy  is  less  than  such  jurisdiction,  and  that  it  has 
been  fraudulently  alleged  at  such  greater  value  for  the  purpose  of  couferring 
Jurisdiction  of  the  case  upon  such  court,  it  is  necessary  that  such  facts  he 
pleaded  by  the  defendant,  and  that  the  plea  be  filed  in  due  order  of  plead- 
ing; that  is,  in  abatement.    Hoffman  v.  Building  and  Loan  Assn.,  409. 

Aooident. 

An  accident  that  can  not  be  reasonably  anticipated  by  either  of  the  parties 
concerned  in  it,  and  that  occurs  without  fault  of  the  person  charged 
with  it,  is  not  actionable.  The  mere  fact  that  an  accident  happens  or  an 
injury  occurs  is  not  of  itself  proof  of  negligence.  Lumber  Co,  v,  Denham,  56. 

Aoknowledgrment  to  Deed. 

1.  A  certificate  of  acknowledgment  to  a  deed  recited:   ^'Personally  appeared 

J.  T.  Bates,  tax  collector  of  said  county,  to  me  well  known,  and  acknowl- 
edged," etc.  ''J.  T.  Bates,  tax  collector  of  Concho  County."  This  was 
a  substantial  compliance  with  the  statute  in  the  form  of  the  certificate. 
Schleicher  v.  Oatlin,  370. 

2.  A  party  to  a  deed  or  mortgage  is  not  competent  to  take  the  acknowledg- 

ment of  the  instrument.  Such  certificate  of  a  privy  acknowledgment  to  a 
deed  of  transfer  taken  by  the  trustee  named  in  the  deed  is  void,  although 
the  trust  be  assumed  by  a  substitute  trustee  appointed  by  the  beneficiaries 
under  a  stipulation  in  such  instrument.  If  the  property  be  the  separate 
estate  of  the  wife,  then  the  trust  deed  is  void.  Bothchild  v.  Daugher,  332. 

AO(laiesoence.    See  Chattel  Mortgage,  3. 

[651] 
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Actual  Settler.    See  Homestead  Donation^  3. 
Administratioii.    See  Probate  Court. 

Adverse  Possession. 

1.  Tbe  mere  occupancy  of  laod  by  grazing  liTeetock  upon  it,  without  SQb> 

stantlal  enclosures  or  other  permanent  improvements,  is  not  sufficient  to 
support  a  plea  of  limitation  under  our  statutes.   Fufintes  v.  McDonald,  132. 

2.  To  constitute  possession  of  land  adverse  under  the  statute  of  limitations, 

the  holding  must  be  against  the  claim  of  all  other  persons.  Occnpying 
land  under  belief  that  it  was  vacant,  with  intent  to  obtain  title  from  tbe 
State,  is  not  adverse  possession.  It  is  not  necessary  that  tbe  owner  be 
Icnown  in  case  of  occupancy  under  claim  of  ownership.  Schleicher  v.  Gat- 
lin,  270. 

Affenoy.    See  Corporations^  Private^  2,  2;  Eoidence^  1;  Fad  Cases ^  1;  Naiicey 
1;  Practice^  6;  Stoppage  in  Transitu^  3, 

Alien. 

An  alien  is  not  entitled  to  the  right  of  a  homestead  donation  or  pre-emption. 
McCarty  v.  Qomez^  10. 

» 
Anoient  Instrument. 

1.  An  ancient  instrument  produced  from  the  proper  custody  is  admissible  in  evi- 

dence without  proof  of  its  execution,  although  an  affidavit  of  forgery  be 
filed.    Stookshury  v.  Swan^  503. 

2.  The  plaintiffs  claimed  the  land  sued  for  as  heirs  of  their  mother,  in  whom 

liad  been  the  title.  Proof  that  they  were  the  children  of  tiie  alleged  mother 
was  made.  The  defendants  relied  on  a  conveyance  from  the  parents  of  tbe 
plaintiffs.  An  ancient  instrument  purporting  to  be  such  dee<l  was  produced. 
The  plaintiffs  interposed  an  affidavit  of  forgery.  Held^  as  it  devolved  upon 
the  defendants  to  establish  their  defense,  it  was  error  to  instruct  the  Jruy  tint 
the  burden  of  proving  the  forgery  rested  upon  the  plaintiffs.  N. 
8.  On  the  issue  made  by  affidavit  attacking  as  a  forgery  an  instrument  purport- 
ing to  be  ancient,  as  to  its  genuineness  the  jury  are  entitled  to  look  to  all 
the  evidence  tending  to  prove  or  disprove  any  corroborative  fact  necessary 
to  be  shown  and  considered  by  the  court  in  the  first  instani^  in  determinini^ 
whetlier  the  instrument  should  be  admitted.  The  instruction  that  the  bar- 
den  of  proving  the  forgery  rests  upon  tiie  party  attacldng  it  is  faulty— 

1.  In  that  it  assumes  that  the  corroborative  facts  are  proven. 

2.  That  tlie  age  and  the  admission  of  the  instrument  in  evidence  have  the 
effect  to  shift  the  burden  of  proof  as  to  genuineness,  and  hence  the  diarge 
is  upon  the  weight  of  the  evidence.    Id. 

4.  No  more  weight  could  be  given  to  a  deed,  as  matter  of  law,  which  was  admis- 

sible and  admitted  as  an  ancient  instrument,  than  ought  to  be  to  one  proved 
by  a  subscribing  witness.  So  far  as  admissibility  is  concerned,  this  must 
be  determined  by  the  court;  but  the  ultimate  weight  to  be  given  to  a  deed 
admissible  because  proved  in  the  one  way  or  the  other,  so  far  as  the  question 
of  genuineness  goes,  when  there  is  a  conflict  of  evidence  as  to  this,  must 
be  detennined  by  the  jury.     Id. 

5.  Where  an  ancient  instrument  was  attacked  by  affidavit  of  Its  forgery,  Hiras 

adrais>;ible;  but  when  there  was  conflicting  evidence  as  to  its  genuineness,  it 
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Ancient  Instrument— coii^;ni«?(7. 

was  error  for  the  court  to  inatruct  that  the  affidavit  of  forgery  did  not  re- 
(juire  tiie  proof  of  the  deed  to  be  made  by  those  producing  and  relying  upon 
it.  This  was  equivalent  to  telling  the  jury  that  plaintifi's  had  produced 
evidence  sufficient  to  show  the  execution  of  such  deed.  Id. 
6.  The  rule  of  evidence  in  admitting  documents  of  over  thirty  years  age  with- 
out direct  proof  of  execution,  is  based  upon  presumptions  recognized  in 
the  common  experience  of  mankind ;  but  such  presumption  is  one  of  fact, 
not  of  law.    M, 

Appeal  Bond.    See  Railways,  21, 

1.  Suit  upon  note  in  Justice  Court  for  $95  and  stipulated  attorney  fees.  Judg- 

ment for  amount  claimed.  The  defendant  appealed,  and  gave  an  appeal 
bond  in  all  respects  describing  the  judgment  save  in  the  amount,  which 
was  recited  as  ''$95  with  interest  and  costs.**'  It  was  also  not  in  double 
the  amount  of  the  judgment.  On  appeal,  on  motion  to  dismiss  in  the 
District  Court,  held,  that  the  transcript  from  the  Justice  Court  might  be 
looked  to  in  aid  of  the  description  of  the  amount.  Looking  to  the  tran- 
script, it  appears  that  the  only  misdescription  is  that  the  bond  recites 
'^  interest  and  costs,*'  instead  of  ^^  interest  and  attorney  fees.''  Such  error 
is  immaterial.    Landa  v.  Heerman,  1. 

2.  An  appeal  bond  from  judgment  in  Justice  <Jourt  in  substantial  compliance 

with  the  statute,  and  on  which  judgment  can  l>e  entered,  is  not  invalid 
because  more  onerous  conditions  are  added.  Such  conditions  will  be 
treated  as  surplusage.    M, 

3.  When  the  appeal  bond  in  Justice  Court  is  defective  only  in  being  signed 

by  one  surety,  or  in  the  amount,  a  new  bond  may  be  filed  in  the  District 
or  County  Court,  and  be  approved  by  the  clerk.    Id, 

4.  The  appeal  bond,  on  appeal  to  the  Supreme  Court,  must  be  sufficient  to 

support  an  action  by  the  appellee;  it  must  identify  the  judgment,  be  suffi- 
cient in  amount,  and  conditioned  as  required  by  law.  Unless  such  bond 
is  filed  an  appeal  does  not  operate  as  a  supersedeas.  See  misdescription 
in  date  of  judgment  and  in  amount  such  as  to  render  it  void.  White  v. 
Harris,  42. 
5«  In  an  appeal  from  a  judgment  in  a  Justice  Court  the  bond  is  sufficient,  the 
statute  in  other  things  being  followed,  If  the  description  of  the  judgment 
as  given  in  the  bond  is  full  enough  to  identify  it  as  that  appealed  from, 
although  in  some  respects  the  bond  may  misdescribe  it.  The  bond  in  this 
case  gives  the  number  and  title  of  the  case  as  stated  in  the  transcript  from 
the  Justice  Court,  and  correctly  names  the  court  rendering  the  judgment. 
Held^  error  in  the  District  Court  to  dismiss  the  appeal  on  the  ground  that 
the  bond  did  not  sufficiently  describe  the  judgment  appealed  from.  War- 
ren V,  Marberry  <fc  Son,  193. 

Arohives. 

1.  Downing  v.  Diaz,  80  Texas,  436,  adhered  to,  holding  that  the  collection 

made  by  J.  L.  Haynes.  and  reported  to  be  filed  in  the  Land  Office,  of  pro* 
ceedings  had  in  founding  towns  upon  the  Kio  Grande  (Laredo  and  Guer- 
rero), fixing  their  jurisdiction,  granting  them  lands,  etc.,  became  archives 
in  the  Land  Office,  and  certified  copies  therefrom  are  competent  in  evi- 
dence whenever  relevant.    Von  Bosenberg  v.  Haynes,  357. 

2.  That  the  paper  archived  at  Laredo  may  liave  been  a  copy  of  the  original  pa- 
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Archives  —  continued, 

pers  is  a  matter  of  no  consequence  in  this  case;  for  it  is  just  wbat  tbe  aiH 
thorities  of  tliat  day  deemed  necessary  and  proper  there  to  place  as  an  evi- 
dence  of  right;  and  at  this  day  it  will  be  conclusively  presumed  that  tbey 
acted  in  accordance  with  the  laws  then  in  force.    Id, 

8.  The  archive  at  Laredo  was  evidence  of  right  when  and  under  the  circum- 
stances that  gave  it  existence,  and  the  lapse  of  fifty-eight  years  since  that 
time,  with  continuous  possession  and  assertion  of  claim  under  the  grants, 
the  existence  of  which  the  government  recognlzeiK  has  but  added  to  tbe 
probative  force  of  the  archive.    Id, 

4.  The  highest  authorities  in  the  State  (in  1828  and  1829)  acted,  made  decrees, 
and  directed  that  they  be  archived  at  Laredo,  for  the  very  purpose  fer 
which  copies  from  the  archive  and  the  archive  itself  were  used,  and  it  cin 
not  be  presumed  that  these  officials  exceeded  their  powers.    Id. 

Arffuifient  of  CounseL 

Counsel  should  not  be  allowed  to  read  reported  decisions  in  other  cases  ts 
part  of  his  argument.    See  example.    Railway  v,  Wesch^  593. 

Assignment  for  Benefit  of  Creditors. 

1.  An  assignment  by  a  debtor  purported  to  convey  all  the  property  owned  by 

her  (the  grantor),  '*  except  such  property  as  is  exempt  by  law  from  levy 
and  sale  under  execution.''  To  the  assignment  was  attached  a  schedule  of 
her  indebtedness,  as  well  as  an  inventory  of  her  property.  This  embraced 
her  place  of  business,  particularly  described,  and  some  other  real  property, 
but  it  did  not  embrace  the  proiwrty  on  which  she  and  her  family  resided. 
The  heading  to  the  last  name<l  paper  was  as  follows:  **  Inventory  of  prop- 
erty assigneil  by  Mary  A.  Taclcaberry,"  and  to  it  was  attai'hed  her  affidavit, 
that  *•  the  foregoing  inventory  or  schedule  is  in  ail  respects  just  and  true, 
according  to  tlic  best  of  my  knowledge  and  belief."^  The  business  place  was 
sold  by  her  assignee,  and  suit  was  brought  by  Mrs.  Tackaberry  against  the 
purchaser.  Held,,  that  the  purpose  of  the  schedule  prescribed  by  the  as- 
signment law  is  manifest,  and  the  heading,  which  was  evidently  made  for 
tlie  puriMJse  of  identifying  it,  ought  not  to  be  given  the  effect  of  a  convey- 
ance; and  especially  so  when  repugnant  to  the  clause  of  the  deed  indicat- 
ing what  was  intended  to  pass  by  it.  The  statute  recognizes  the  exemp- 
tions in  the  T'onstiti^tion  and  laws  in  favor  of  the  assigning  debtor.  Tacka- 
hernj  v.  Brinks  488. 

2.  Wliere  a  deed  of  assignment  conveys  all  the  property  of  the  debtor  except 

that  not  subject  to  forced  sale  for  payment  of  debts,  and  there  arises  contro- 
versy as  to  wluit  passes  by  such  deed,  the  status  of  the  property  at  the  time 
of  the  assignment  is  the  question  to  be  considered:  and  upon  tlie  court  is 
imposed  tlie  burden  of  ascertaining  whether  the  facts  existing  when  the 
deed  of  assignment  l)ecame  operative  withdrew  the  property  from  liability 
to  execution.    Id. 

Assigrnment  of  Errors. 

Questions  not  presented  by  assignment  of  errors  should  not  be  considered  on 
appeal  by  the  Courts  of  Civil  Appeals,  and  will  not  be  considered  by  this 
court  on  application  for  writ  of  error.    Railmxiy  v.  Cooper^  431. 
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Attachment.    See  Fixtures ,  2. 

1.  Cattle  mortgaged  to  secure  a  creditor  were  seized  under  a  writ  of  seques- 

tration and  a  writ  of  attacliment,  both  sued  out  by  the  creditor.  There 
was  but  one  act  of  seizure  under  both  writs.  Subsequently  the  cattle 
were  turned  over  to  the  trustee  and  sold  for  benefit  of  the  plaintiff  cred- 
itor. The  defendant  reconvened,  seeking  damages  for  the  wrongful  seizure 
nnder  both  writs:  Held,  it  can  not  be  affirmed,  that  because  the  property 
of  the  defendant  was  rightfully  subject  to  seizure  by  a  writ  of  seques- 
tration, and  was  so  seized,  no  damages  could  be  caused  by  wrongfully 
levying  upon  it  at  the  same  time  a  writ  of  attachment  and  talcing  posses- 
sion of  and  holding  it  at  the  same  time  wrongfully  as  well  as  rightfully. 
Bankv.  Houts.Q^, 

2.  The  court  correctly  charged,  that  before  recovery  could  be  had  it  must  be 

shown  that  one  of  the  writs  was  wrongfully  sued  out.  If  one  of  the  writs 
was  rightfully  sued  out  and  the  other  not,  then  the  damages  for  the  un- 
lawful seizure  only  should  l>e  recovered,  if  distinguishable  from  those 
arising  from  the  rightful  seizure.  Id, 
8.  As  there  was  but  one  seizure,  and  it  is  not  pretended  that  the  damage  caused 
was  distinguishable  so  as  to  be  capable  of  being  parcelled  out  between 
the  two  writs,  the  defendant  (in  reconvention)  must  be  allowed  to  recover 
the  entire  damages,  or  must  be  denied  any;  and  as  the  confusion  resulted 
from  the  plaintiflTs  unlawful  acts,  the  plaintiff  rather  than  the  defend- 
ant should  suffer  the  consequent  loss.    Id, 

4.  We  do  not  think  that  the  plaintiff  could  relieve  itself  from  damages  result- 

ing from  a  wrongful  seizure  under  either  of  the  writs  by  subsequently 
turning  the  property  over  to  the  trustee  and  his  sale  under  the  power, 
without  the  consent  of  the  defendant.  The  court,  therefore,  properly 
instructed  the  jury,  that  if  the  cattle  seized  had  been  turned  over  to  the 
trustee,  and  without  consent  of  defendant,  and  sold  by  the  trustee,  they 
should  And  for  the  defendant  (in  reconvention)  the  difference,  if  any, 
between  the  amount  realized  by  the  trust  sale  and  the  market  value  of 
the  cattle.    Id, 

5.  An  attachment  sued  out  on  the  ground  that  a  large  sum  of  money  sued  for 

was  obtained  by  false  pretenses,  when  in  fact  only  a  small  part  of  the  sum 
sued  for  had  been  so  obtained,  was  wrongfully  obtained.  AStiff  v,  Fisher,  55(), 

6.  The  facts  raising  the  issue,  it  was  proper  to  charge  the  jury,  "If  you  l)clicve 

from  the  evidence  that  plaintiff  advanced  to  defendant  the  sum  of  $1200, 
which  money  was  obtaineil  under  false  pretenses  made  by  the  defendant, 
and  the  remainder  of  the  money  advanced  by  plaintiff  was  not  obtained  in 
such  way,  then  you  are  instructed  that  the  obtaining  of  such  money  in  such 
way  would  not  justify  the  charge  made  in  the  affidavit  tltat  the  money  sxied 
for  was  ohtaitied  under  false  pretenses  y     Id. 

Austin  City  Charter.    See  Municipal  Taxation, 

Berrendo  Grant.    See  Evidence,  6,  20. 

Bill  of  Ladingr* 

1.  Article  280,  Revised  Statutes,  prescribes  that  '*  common  carriers  are  required, 

when  they  receive  goods  for  tran$iK)rtatlon,  toglve  to  the  shipper,  when  it  is 

demanded,  a  bill  of  lading  or  memorandum  In  writing,  stating  the  quantity, 

character,  order,  and  condition  of  the  goods."    This  under  our  statute  con- 
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tHutes  a  bill  of  ladinfi^.  It  is  a  contract  entered  into  between  tlie  parties  aft 
the  time  the  ^ooils  are  delivered  for  transportation,  and  is  equally  bhid- 
ing  on  both  parties.    Schloas  v,  Ralhoay^  601 . 

2.  The  expense  account  attending  a  carria^  of  ^fomls  by  railway  is  a  bill  of  par- 

ticulars of  services  renderetl  and  exi)en8es  paid  wider  the  contract  made  by 
the  railway  company  alone.    M. 

3.  Unless  the  biU  of  lailing  contains  data  or  refers  to  some  other  Instroment  from 

which  data  can  be  obtained  by  which  the  amount  due  ciin  be  ascertained, 
snch  bill  of  lading  can  not  be  said  to  include  the  expense  account.  In  ab- 
sence of  such  data  the  expense  account  is  not  a  part  of  the  x^  of  lading.  M, 

Bona  Fide  Purchaser.    See  Partnership^  6. 

Boondary.    See  Practice  in  Courts  of  Civil  Appeals^  6^  7;  Survey. 

Buildingr  Association.    See  Usury,  i,  2, 

1.  In  a  loan  made  by  the  building  association  to  one  of  its  shareholders  refer- 

ence is  made  to  the  by-laws  of  the  association  for  the  terms  of  payment  of 
the  loan.  HeUl,  in  such  case  the  by-laws  control  so  far  as  applicable,  and 
such  application  in  the  facts  of  this  case  negatives  usury.  In  no  case  is 
over  12  per  cent  for  the  use  of  the  money  stipulated.  Building  and  Loam 
Association  v.  Abbott,  220. 

2.  Where  a  shareholder,  by  the  terms  of  his  subscription  to  stoclc  in  the  cor- 

poration of  which  he  is  a  member,  is  required  to  pay  and  dees  pay  rega- 
lar  installments  upon  his  stock,  such  payments  should  not  be  applied  as 
interest  for  a  loan  made  to  him  from  the  corporation.    Id. 

Oare.    See  Master  and  Servant,  1-4;  Railways,  3-5. 

The  doctrine  is  well  established,  that  where  one  is  injured  from  another's 
breach  of  contract  or  tort,  he  is  bound  to  use  reasonable  exertions—ordi- 
nary care— to  render  the  injury  as  light  as  possible.  Railway  v,  Ander- 
son, 88. 

Case  in  Judgrment. 

1.  Action  by  land  owner  for  damages  to  his  land  and  crop  thereon  from  over- 

flow of  water,  caused  by  the  embankment  erected  and  kept  up  by  the  de- 
fendant. It  was  shown  in  defense  that  at  an  outlay  of  $35,  which  sum 
plaintiff  was  able  to  expend,  the  land  could  have  been  drained  from  the 
overilow,  and  the  injury  avoided.  Held,  such  f:.cts  were  not  a  perfect 
defense,  unless  it  had  been  shown  further  that  he  (plaintiff)  had  the  right 
to  make  such  drain  without  injury  to  neighboring  lands.  Railway  v,  An- 
derson, 88. 

2.  Appellant,  who  was  plaintiff  below,  was  beneficiary  in  a  trust  deed  upon 

land  through  which  Shackelford  County,  acting  by  its  commissioners, 
opened  a  public  road.  The  plaintiff  was  not  made  party  to  the  condem- 
nation, and  the  county  settled  with  the  mortgagor.  In  suit  for  damages 
by  reason  of  impaired  value  of  the  security  (which  security  was  alleged  Uf 
iH)  less  than  the  debt),  the  note  not  being  due,  held,  that  demurrer  to  the 
petition  was  properly  sustained.  As  plaintiff  was  no  party  he  was  not 
affected  by  the  condemnation,  and  when  the  debt  matures  he  may  fore- 
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close  against  the  mortgagor  and  the  county.  Aggs  v,  Shackelford  Countyy 
145. 

3.  Suit  by  railway  company  for  $283.03  against  the  lumber  company  for  freight, 

brought  in  the  District  Court  of  Trinity  County  by  virtue  of  a  statute  which 
gives  to  that  coiui;  in  that  county  the  jurisdiction  which  is  conferred  by  the 
Constitution  upon  the  County  Courts.  In  such  case  the  judgment  of  the 
Court  of  Civil  Appeals  in  reversing  the  judgment  of  the  trial  court  and 
rendering  final  judgment  for  the  full  amount  claimed,  was  final  and  con- 
clusive, and  over  such  judgment  the  Supreme  Court  has  no  control.  Bail^ 
way  V,  Lumber  Co,^  405. 

4.  McCormick  sued  the  Franco-Texan  Land  Company  for  640  acres  of  land,  one 

of  26  sections  included  in  a  deed  executed  by  Duke,  president  of  the  com- 
pany. The  defendant  company  by  cross-bill  alleged  ownership,  and  asked 
that  the  title  under  which  the  plaintiflf  held  be  cancelled,  the  plaintiff"  being 
a  remote  vendee  of  Duke.  Defendant  also  asked  equitable  relief  in  event  the 
deed  by  Duke  should  not  be  annulled.  Held^  that  the  failure  of  the  defend- 
ant company  to  account  to  the  plaintiff'  for  a  proportional  amount  of  the  pur- 
chase money  could  not  prevent  the  recovery  of  the  land  by  the  defendant 
company,  it  having  the  legal  title.  Equitable  relief,  however,  upon  proper 
pleadings,  could  be  granted  the  plaintiff"  for  proportional  amount  of  pur- 
chase money,  upon  his  losing  the  land.  Larid  Co,  v,  McCormick,  416. 
4J.  Suit  by  McHugh  et  al.  for  land.  Petitioners  claimed  as  collateral  heirs  of 
Limerick  and  wife,  who  were  common  source.  Petition  also  set  out  an  in- 
strument executed  by  Limerick  and  wife  to  Bremond,  under  whom  Galla- 
gher held,  alleging  that  the  instrument  was  invalid,  etc.  Defendant  filed 
general  and  special  exceptions,  alleging  the  validity  of  the  conveyance  to  Bre- 
mond as  apparent  on  its  face.  The  defendant  also  pleaded  not  guilty.  The 
demurrer  and  exceptions  were  sustained,  and  judgment  final  was  rendered 
for  the  defendant,  the  plaintiffs  having  declined  to  amend.  The  plaintiffs  ap- 
pealed, and  both  appellants  and  appellee  requested  that  the  instrument  be 
construed  by  the  court.  The  Court  of  Civil  Appeals  reverse<l  and  remanded 
the  case  for  the  purpose  of  taking  evidence  to  the  intent  of  the  makers  (Lim- 
erick and  wife)  in  executing  the  conveyance.  On  application  for  writ  of 
error,  held^  that  the  judgment  of  the  Court  of  Civil  Appeals  reversing  the 
trial  judgment  for  the  reason  given  did  not  affect  the  merits  of  the  case  nor 
settle  the  matter  in  controversy.     Gallagher  v.  McHugh,  446. 

6.  Plaintiff  and  defendant  owned  lands  adjoining.  By  the  fences  of  other  land 

owners  the  territory  occupied  by  the  plaintiff  and  defendant  became  sur- 
rounded by  fences.  The  defendant  put  cattle  upon  his  land.  Held^  that 
such  act  and  conditions  did  not  make  him  liable  m  damages  from  his  cattle 
pasturing  upon  the  lands  of  the  plaintiff;  otherwise,  if  the  defendant  had 
taken  and  held  exclusive  possession  of  the  lands  of  the  plaintiff  within  such 
an  enclosure.     Pace  v.  Potter,  473. 

7.  The  husband  had  been  dead  fifteen  years  when  the  widow  assumed  to  convey 

a  land  certificate,  community  property,  in  discharge  of  an  obligation  against 
the  common  estate.  In  the  meantime  she  had  taken  out  letters  of  adminis- 
tration upon  the  estate,  it  had  been  partitioned  either  in  whole  or  in  part, 
and  the  administration  had  been  closed.    Held: 

1.  That  her  power  over  the  community  as  survivor  ought  to  be  held  to 
have  ceased. 

Vol.LXXXV.Sup.-42 
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2.  It  would  seem  that  any  presomption  whlcb  should  be  indulged  by  rea- 
son of  lapse  of  time  as  to  her  power  to  make  a  conyeyance  would  be  met  by 
the  counter-presumption  that  she  had  fully  administered  the  estate,  and  had 
exhausted  her  power  over  the  community  property. 

3.  The  deed  of  the  widow  did  not  aflfect  the  ri^ts  of  the  heirs  of  the  hus- 
band.    Corzine  v,  Williams^  499. 

8.  Plaintiff  sued  General  Stanley  and  others,  army  officers,  stationed  near  San 

Antonio,  for  recovery  of  land  donated  by  the  city  to  the  United  States  for 
an  army  post.  The  defendants  were  represented  by  the  United  States 
district  attorney,  under  orders  from  the  Attorney-General.  The  district 
attorney  also  appeared  for  the  United  States,  pleaded  limitation,  suggested 
improvements,  etc.    Held: 

1.  Plea  of  limitations  by  the  United  States  was  properly  stricken  oat. 

2.  Su£h  facts,  however,  might  be  considered  as  an  evidence  of  a  superior 
outstanding  title  in  the  government. 

3.  The  district  attorney  could  not  make  the  United  States  a  party  de- 
fendant by  entering  an  appearance  officially. 

4.  As  the  United  States  was  not  a  legal  party  to  the  suit,  it  was  error 
to  render  judgment  in  its  favor  for  value  of  improvements. 

5.  The  army  officers  are  liable  personally  for  the  damages  for  the  ille- 
gal, use  and  occupation.    Stanley  v.  SchwaVyy^  348. 

9.  Brown  County  sued  Mills  County  for  one-fourth  of  the  indebtedness  of  Brown 

at  the  time  Mills  County  was  created,  paid  since  it  was  created.  The  act 
creating  Mills  County  cut  off  one-fourth  of  the  territory  of  Brown  County, 
and  provided  that  the  liability  of  the  new  county  would  be  upon  the  pro- 
portion of  the  territory  taken  with  that  remaining  in  the  county  from  which 
taken.  Suit  was  brought  under  the  statute  by  Brown  County,  and  recovery 
had .  On  appeal,  held^  that  the  basis  of  liability  was  unconstitutional,  and  the 
suit  being  under  it  should  be  dismissed.  Mills  County  v.  Brown  CotMty^  391. 
10.  Verdict  for  $7500  for  personal  injuries.  On  appesd  the  judgment  below  was 
reversed  on  the  ground  of  the  improper  admission  of  the  opinion  of  plaintiff 
as  to  his  expenses  being  $750  or  $800.  In  motion  for  rehearing  in  Court  of 
Civil  Appeals  the  appellee  offered  to  remit  $800,  and  asked  judgment  for  the 
balance.  Held,  that  as  the  testimony  to  the  amount  of  expenses  occasioned  by 
the  injuries  may  have  impressed  the  jury  as  to  the  extent  of  the  injuries,  and 
thus  have  increased  the  general  verdict,  such  remittitur  could  not  be  allowed 
to  cure  the  error  of  admitting  the  illegal  testimony.    Bailwayv.  Weseh^  593. 

Oases  Adhered  to. 

1.  Whitehead  v.  Foley,  28  Texas,  291,  adhered  to. 

Fuentes  v,  McDoncld,  132. 

2.  Hutchins  v.  Masterson,  46  Texas,  554,  adhered  to,  as  criterion  by  which  the 

nature  of  chattels  as  fixtures  may  be  determined. 

Jones  V.  Bull,  136. 

3.  Clark  &  Lof tus  v.  Pearce,  80  Texas,  160,  adhered  to. 

Degener  v.  CLeary^  171. 

4.  Railway  v.  Dunman,  74  Texas,  265,  adhered  to. 

Bailway  v,  Dunmcm^  176. 

5.  Hemdon  v.  Bremond,  17  Texas,  434;  Hodde  v.  Susan,  63  Texas,  309;  Chris- 

tian V.  Crawford,  60  Texas,  451 ;  Railway  v.  Stanley,  76  Texas,  419;  Millft 
V.  Hackett,  1  White  &  Willson's  Civil  Cases,  section  439;  Dutton  v.  Nor- 
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ton.  1  White  &  Willson's  Civil  Cases,  section  358 ;  Nelson  v.  Baird,  1  White 
A  Willson's  Civil  Cases,  section  1236;  Austin  v.  McMahan,  2  Willson's 
Civil  Cases,  section  439;  Parsons  v.  Crawford,  2  Willson's  Civil  Cases, 
section  669;  Laird  v.  Freiberg,  Klein  &  Co.,  2  Willson's  Civil  Cases,  sec- 
tion 111 ;  Moses  v.  Clements,  3  Willson's  Civil  Cases,  section  171,  discussed 
and  adhered  to.    Warren  v.  Marberry  &  Son^  193. 

6.  Erwin  v.  Blanks,  60  Texas,  583,  and  Carney  v.  Marsalis,  77  Texas,  62,  ad- 

hered to.  The  District  Court  has  jurisdiction  to  try  the  right  to  prop- 
erty the  value  of  which  is  fixed  by  the  sheriff  in  his  return  at  ^500.  Bet- 
terton  A  Co,  v.  Echols,  212. 

7.  Railway  V.  Johnson,  76  Texas,  421,  adhered  to,  touching  liability  of  railway 

company  for  negligent  injury  inflicted  upon  a  passenger  while  the  railway 
was  operated  by  a  receiver.   Bailway  v.  Bloom,  279. 

8.  Fitzhugh  V.  Franco-Texan  Land  Company,  81  Texas,  314,  adhered  to.    Land 

Co.v.  McCormick,  416. 

9.  York  V.  The  State,  73  Texas,  651,  adhered  to,  in  holding  that  a  motion  to 

quash  citation  made  by  a  defendant  served  with  citation  without  the  State 
operates  as  an  appearance  to  the  next  term  of  the  court.  Pace  v.  Potter,  473. 

10.  Hall  V.  Wootters,  54  Texas.  231,  and  Barker  v.  Swen8on,66  Texas,  407,  ad- 

hered to.     Hill  V,  Moore,  335. 

11.  Railway  v.  Jarvis,  69  Texas,  527;  Downing  v.  Diaz,  80  Texas.  436,  adhered 

to,  in  holding  that  the  proceedings  of  the  general  visita  copied  from  the 
archives  at  Laredo,  and  filed  in  the  General  Land  Ofllce,  became  archives  in 
the  Land  Office.  The  testimony  was  relevant,  in  that  the  proceedings 
showed  a  recognition  of  the  Borrego  grants.    Von  Rosenberg  t».  Haynes,  357. 

12.  Brenham  v.  Water  Co.,  67  Texas,  542.  adhered  to  in  this,  that  no  city  or  town 

can  grant  an  exclusive  right  to  furnish  water  or  light.  City  of  Austin  v, 
Nalle,  520. 

Cattle,  Sale  on  Rangre.    See  Possession,  1,  2. 

1.  While  a  bill  of  sale  (to  cattle  running  on  the  range)  and  its  record  are  pre^ 

requisites  to  the  acquisition  of  title,  and  without  such  registration  the 
transfer  does  not  take  effect,  it  follows  that  a  parol  transfer  of  cattle  in 
the  range  is  a  nullity;  but  it  does  not  follow  that  a  parol  agreement  to 
transfer  in  the  manner  prescribed  by  the  statute  is  void,  if  founded  upon 
a  valid  consideration  and  unmixed  with  fraud.  Prude  <fi  Bice  v.  Campbell,  4. 

2.  An  agreement  in  parol  to  transfer  stock  cattle  on  the  range,  if  founded 

upon  valuable  consideration,  may  be  enforced.    Id, 

8.  Under  the  statutes  of  this  State  (Revised  Statutes,  articles  4556-4561), 
which  regulate  marks  and  brands  and  their  record,  a  parol  sale  of  a  re- 
corded mark  and  brand  must  be  held  to  be  just  as  ineff'ectual  to  pass  the 
title  to  a  mark  and  brand  of  cattle,  as  would  be  a  verbal  transfer  of  real 
estate,  which  is  likewise  governed  exclusively  by  statutory  provisions. 
Bankin  v.  Bell,  28. 

4.  Without  selling  the  mark  and  brand,  it  is  competent,  however,  to  prove  a 
sale  and  actual  delivery  of  branded  cattle  not  including  the  whole  of  the 
stock  so  branded,  but  such  sale  passes  no  title  to  the  brand  as  evidence  of 
title.  Id. 

8.  It  is  competent  to  prove  the  equitable  or  real  ownership  of  cattle  in  a  brand 
recorded  in  another's  name.  The  increase  of  such  would  follow  the  stock 
purchased,  and  a  levy  and  sale  of  such  stock,  as  the  property  of  the  owner 


Digitized  by  VjOOQIC 


660  IlTDEX. 

Cattle,  Sale  on  Bsjige^  continued, 

of  the  brand,  would  pass  no  title  against  the  real  owner.  There  is  no 
statute  making  them  liable  for  debts  of  the  owner  of  the  brand.    IS. 

Oharge  of  Court. 

1.  The  defendant  asked  the  following  charge:   ^^If  the  braces  in  question 

(which  proved  defective)  were  fastened  with  20-penny  nails  or  spikes,  and 
the  fastenings  were  reasonably  sufficient  to  guard  against  any  accident 
therefrom  which  was  probable  and  could  have  been  reasonably  foreseen, 
then  you  will  find  for  the  defendant/'  The  instruction  was  refused,  but 
it  was  written  upon  the  same  paper  upon  which  was  written  another 
that  was  given.  The  trial  judge  in  handing  the  paper  to  the  Jury  cau- 
tioned them  to  disregard  the  refused  instruction.  Objection  was  made. 
Held^  that  while  the  instruction  was  properly  refused,  yet  in  going  to  Uie 
Jury,  its  rejection  emphasized  by  the  remark  of  the  judge,  it  may  have 
had  the  effect  of  withdrawing  from  their  consideration  the  testimony 
noted  therein,  and  the  act  was  reversible  error.   Lumber  Co,  v,  Denliam,  56. 

2.  Charge  commended,  in  charging  upon  the  effect  of  the  testimony  intro- 

duced by  plaintiff,  if  believed,  and  the  converse  of  the  proposition  sup- 
ported by  testimony  in  behalf  of  the  defendant.   Conwill  v.  Railway,  96. 

8.  It  was  complained  that  the  court  instructed  the  jury:  '*  It  is  the  duty  of 
railway  companies  in  transporting  their  passengers  to  use  a  high  degree 
of  care  to  protect  them  from  being  injured,  but  they  are  not  required  to 
insure  their  safety,  and  it  is  the  duty  of  a  passenger  himself  to  use  rea- 
sonable care  to  prevent  his  own  injury."  See  facts  where  such  cliarge  was 
pertinent,  or  at  most  harmless.    Id, 

4.  If  there  is  no  ambiguity  in  an  instrument,  and  the  intention  of  the  parties 
may  be  ascertained  from  its  terms  without  explanation,  it  is  the  duty  of 
the  court  to  construe  it  for  the  jury,  and  to  instruct  them  as  to  the  rights 
of  the  parties.    Soell  v,  Hadden^  182. 

6.  Where  there  is  testimony,  although  meager,  tending  to  support  a  material 
issue,  the  issue  should  not  be  withdrawn  from  the  jury.  McChwn  v.  Rail- 
way, 289. 

6.  The  court  charged :    "  It  is  a  general  rule  of  law,  that  acts  which  purport  to 

have  been  done  by  public  officers  in  their  official  capacity  and  within  the 
scope  of  their  duty,  will  be  presumed  to  have  been  regular  and  in  accordance 
with  their  authority,  until  the  contrary  appears.''  This  charge  referred  to 
a  notarial  seal,  or  whether  such  seal  attested  the  notarial  certificate  of  privy 
acknowledgment.  This  was  in  effect  a  charge  that  the  paper  offered  in  evi- 
dence was  prima  facie  evidence  that  the  officer  had  affixed  to  his  certifi- 
cate his  seal  required  by  law.  This  was  instructing  upon  the  weight  of  evi- 
dence.   Stookshury  v.  Sioan^  563. 

7.  When  a  Judge  instnicts  a  jury  that  a  given  fact  will  be  presumed,  he  must  be 

understood  to  mean  that  the  fact  is  to  be  taken  as  established — a  result  whidi 
can  not  be  reached  except  in  those  cases  in  which  the  presumption  is  said 
to  be  of  law,  and  therefore  conclusive,  otherwise  than  by  weighing  the  evi- 
dence and  therefrom  determining  the  existence  or  nonexistence  of  the  fact. 
This  is  the  work  of  tlie  jury.  Kev.  Stats.,  art.  1315.  An  instruction  as  to 
such  presumption  of  fact  is  error.  Id. 
B.  It  has  been  frequently  held  in  this  State,  tliat  a  charge  which  in  effect  informed 
a  jury  that  the  law  presumed  the  existence  of  some  fact  from  the  existence 
of  others,  is  a  charge  upon  the  weight  of  evidence,  and  therefore  improper; 
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unless  it  be  in  those  cases  in  which  the  presumption  Is  said  to  be  one  of  law, 
or  one  of  fact  required  by  positive  law  but  rebu table.  Id. 
9.  The  law  prescribes  (Code  of  Criminal  Procedure,  article  728):  "The  jury 
are  in  all  cases  the  exclusive  judges  of  the  facts  proved,  and  of  the  weight  to 
be  given  to  the  testimony,  except  where  it  is  providecl  by  law  that  proof  of 
any  particular  fact  is  to  be  taken  as  either  conclusive  or  presumptive  proof 
of  the  existence  of  another  fact,  or  where  the  law  directs  that  a  certain  de- 
gree of  weight  is  to  be  attached  to  a  certain  species  of  evidence."  While  this 
statute  applies  in  terms  only  to  criminal  proceedings,  it  fairly  states  the  rule 
applicable  to  civil  cases.    Id. 

10,  In  idl  cases,  the  existence  or  nonexistence  of  the  facts  the  evidence  tends  to 
prove,  as  well  as  the  existence  of  the  fact  to  be  implieil  from  other  facts, 
must  be  left  to  the  determination  of  the  jury.  An  instruction  should  not 
convey  to  the  minds  of  the  jury  an  impression  that  the  law  or  the  judge  at- 
taches certain  weight  to  p8a*ticular  testimony,  except  in  the  instances  before 
stated.    Id, 

Chattel  Mortgrage. 

1.  See  instrument  held  to  be  a  chattel  mortgage  and  not  a  conditional  sale. 

Soell  V.  Hadden,  182. 

2.  A  conditional  sale  passes  the  title  to  the  property  to  the  vendee,  with  the 

reservation  or  condition  that  the  vendor  may  repurchase  the  same  at  a 
fixed  price  and  at  the  specified  time.  If  there  is  a  debt,  it  becomes  ex- 
tinguished by  the  transaction.  The  delivery  of  the  possession  of  the  prop- 
erty to  the  mortgagee  or  vendee  does  not  afi'ect  the  question  of  the  char- 
acter of  the  instrument.    Id. 

8.  A  transaction  between  two  parties  was  had  by  which  ahorse  was  transferred 
and  delivered ;  the  vendor  or  mortgagor  insisting  that  it  was  delivered 
as  security,  the  vendee  or  mortgagee  insisting  that  it  was  a  conditional 
sale,  and  that  the  conditions  had  been  forfeited.  The  mortgagor  did  not 
bring  suit  for  a  term  somewhat  less  than  a  year  after  the  other  party  had 
claimed  the  horse  upon  the  condition  as  forfeited.  Held,  that  such  delay 
did  not  amount  to  an  acquiescence,  so  as  to  estop  his  recovery.    Id. 

4.  A  mortgagor  suing  for  the  recovery  of  the  mortgaged  property  unlawfully 
detained  by  the  mortgagee,  is  not  under  the  necessity  of  making  a  tender 
before  suit  of  the  money  owing  on  the  property.  The  defendant  has  the 
right  to  foreclosure,  so  as  to  subject  the  property  to  his  debt.    Id, 

6.  The  doctrine  that  the  legal  title  vests  in  the  mortgagee  after  breach  of  its 
condition  does  not  obtain  in  this  State — not  even  as  to  personal  property. 
A  mortgage  as  to  both  real  and  personal  estate  is  treated  as  a  mere  security 
for  the  debt.    Id, 

6.  A  chattel  mortgage,  although  registered  under  the  Act  of  April  22, 1879 

(Sayles' Civil  Statutes,  article  3190b),  is  not  admissible  in  evidence  unless 
its  execution  is  proven  as  at  common  law.     Bettprton  &  Co.  v.  Echols,,  212. 

7.  A  mortgage  of  a  stock  of  goods  to  a  trustee,  with  power  to  sell  and  apply 

the  proceeds  to  the  payment  of  the  claims  of  named  creditors,  is  not  in- 
valid by  reason  of  the  following  paragraph  in  the  instrument:  "The 
said  W.  J.  McDonald  (trustee)  i8  to  proceed  at  once,  after  taking  invoice 
thereof,  to  sell  said  goods  and  property  for  cash,  either  at  wholesale  or 
retail,  or  in  job  lots,  and  in  either  or  all  of  said  ways,  so  as  to  realize  the 
money  therefor  in  the  speediest  way  consistent  with  the  interest  of  all 
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concerned/'  The  instrument  was  attacked  on  the  allied  reason  that 
sales  could  only  be  made  at  private  «a]e  and  in  regular  course  of  business. 
Simon  dk  Co.  v.  McDonald,  237. 

8.  A  conveyance  to  a  trustee  for  the  benefit  of  creditors  named  included  real 

estate  and  a  stock  of  merchandise.  The  deed  was  fileil  for  record  as  for 
real  estate,  and  a  copy  of  the  deed  deposited  with  the  county  clerk  for 
entry  as  chattel  mortj^age.  The  deed  was  duly  acknowledged.  The  ex- 
ecution of  the  deed  was  proved.  Held,  that  the  registration  laws  were 
complied  with,  so  as  to  give  to  the  deed  effect  from  date  of  filing,  against 
an  attaching  creditor.  The  neglect  of  the  clerk  to  make  proper  record 
entries,  as  required  by  the  statute,  would  not  prejudice  the  rights  of  the 
beneficiaries.     Willis  &  Bro,  v.  Thompson,  301. 

9.  The  filing  of  a  chattel  mortgage  for  registry,  in  absence  of  fraud,  gives  it 

validity  against  a  subsequent  attaching  creditor.  It  operates  upon  the 
property,  although  an  immediate  change  of  possession  was  not  given  to 
the  trustee  named  in  the  mortgage,  and  to  whom  right  to  possession  was 
given.  Id, 
10.  A  conveyance  was  executed  to  a  trustee  by  an  insolvent  firm  for  the  benefit 
of  preferred  creditors,  empowering  the  trustee  to  take  immediate  posses- 
sion, and  ''  to  proceed  at  once  to  sell  the  same  at  either  public  or  private 
sale,  which  may  be  continued  from  day  to  day  until  all  of  said  property  is 
sold  for  cash,'*  etc.  Held,  that  the  mode  of  sale  prescribed  was  not  in  vio- 
lation of  the  statute  against  conveyances  intended  to  hinder  or  delay, 
etc.,  creditors.    Id, 

Oities  and  Towns.    See  El  Paao;  Municipal  Taxation. 

1«  In  preliminary  investigations  an  engineer  was  employed  by  the  city  as  an  ex- 
pert. The  report  of  tlie  engineer  was  made  before  the  matter  of  tlie  water 
and  light  bonds  was  submitted  to  vote.  The  report  showed  estimates  for  the 
dam  across  the  Colorado  River,  and  for  the  necessary  machinery  and  worlc 
in  furnishing  water  and  light;  showing  a  provision  for  future  growth  of  the 
city:  also  showing  that  the  proposed  work  was  greater  than  necessary  from 
the  ])resent  wants  of  the  city.  In  an  attack  upon  a  system  of  water  and  light 
works  based  upon  such  report,  held,  that  when  a  municipal  body  undertakes 
the  construction  of  a  public  work  within  its  power,  courts  will  not  interfere 
to  control  sueli  action  unless  there  is  an  undoubte<1  excess  of  authority,  and 
the  abuse  of  the  discretion  lodged  in  the  city  council  is  palpable ;  and  such  a 
case  is  not  here  presented.  The  proposed  constructions  must  speak  for  them- 
selves, and  any  inquiry  from  other  sources  as  to  the  hidden  motives  of  the 
city  council  is  not  to  be  permitted.     City  of  Austin  v,  Nalle,  520. 

2.  In  this  State,  no  city  can  grant  an  exclusive  riglit  to  furnish  either  water  or 
light;  and  that  the  city  of  Austin  had  a  contract  with  another  water  aid 
light  company  furnishes  no  ground  for  enjoining  its  entering  upon  an- 
other mode  of  procuring  water  and  light.  Brenham  v.  Water  Co^  67  Texas, 
542.    Id, 

Oommon  Carrier.    See  Stoppage  in  Transitu. 

Oommunity  Property.    See  Family. 
1.  See  testimony  showing  that  the  consideration  paid  for  the  property  in  liti- 
gation, and  which  was  deeded  to  the  wife  of  Martin  White,  was  oommonity 
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property.  Markward  carried  out  a  compromise  made  by  White,  advanced 
money,  and  took  deed  in  his  own  name,  and  subsequently  sold  at  a  profit, 
and  such  profit  was  represented  by  the  land  in  liti/B^tion,  deeded  by  Mark- 
ward  to  Mrs.  White.  Such  trust  was  proved  by  parol  testimony  in  con- 
flict with  the  recitals  in  deed  to  Markward.  W7i(te  v.  Harris^  42. 
2.  It  would  seem  that  there  must  be  some  i)eriod  of  time  after  which,  in  the  ab- 
sence of  proof  to  the  contrary  at  least,  it  should  be  presumed  as  a  matter 
of  law  that  all  obli^tions,  pecuniary  or  otherwise,  chargeable  upon  com- 
munity proi)erty  at  the  death  of  the  husband,  had  been  discharged.  Corzine 
V,  Williams^  499. 

Computation  of  Time. 

Edward  Ross  was  born  April  17, 1860.  He  became  of  age  on  April  16,1881 . 
Suit  was  filed  for  land  adversely  held  in  the  interval  on  April  16, 1886. 
Meld^  that  the  five  years  adverse  possession,  and  within  which  he  had  the 
right  to  recover,  ended  upon  the  15th  of  April,  and  that  the  action  was 
barred.    Boss  v.  Morrow^  172. 

Oonolusions  of  Faot  and  of  Law. 

The  failure  of  the  trial  judge  to  file  conclusions  of  fact  and  of  law  when 
requested,  will  not  be  considered  on  appeal  without  a  bill  of  exceptions 
taken  before  the  adjournment  of  the  court.    Larida  v,  Heerman^  1. 

Condemnation  Proceedings.    See  Bailways^  15. 

Ck>nditional  Sale.    See  Chattel  Mortgage, 

Condition  in  Sale  of  Land  Parses  with  the  Land. 

A  contract  for  sale  of  a  large  number  of  adjoining  surveys  included  six 
surveys  title  to  which  was  defective.  The  price  for  the  latter  was  repre- 
sented by  a  note  executed  by  the  purchaser,  and  it  was  conditioned  that 
if  at  the  end  of  two  years  the  vendor  bad  not  perfected  the  title  to  the  sat- 
isfaction of  the  vendee,  the  latter,  on  giving  notice,  would  be  entitled  to 
have  his  note  returned  and  the  land  to  be  surrendered.  Sullivan,  the  ven- 
dee, sold  the  land  to  Wood  &  Welder,  and  they  to  Thornton;  he  assuming 
the  payment  of  purchase  money  and  other  liens,  and  having  a  warranty 
deed  from  his  vendors.  Thornton  paid  the  Sullivan  note,  although  no- 
tified by  him  that  he  was  dissatisfied  with  the  title.  In  action  of  Wood 
&  Welder  for  the  purchase  money  against  Thornton,  held: 

1.  The  payment  by  Thornton  of  the  Sullivan  note  for  the  lands  with  de- 
fective titles  was  not  a  mere  voluntary  payment.  Thornton  had  the  right 
to  elect  to  take  the  lands  and  rely  upon  the  warranty  given  him  in  his 
deed.    The  condition  passed  with  the  land. 

2.  The  sale  of  the  land  by  Sullivan  put  it  out  of  his  power  to  pass  upon 
the  title.  He  could  not  restore  the  land  upon  declaring  the  title  unsatis- 
factory after  having  sold  it.  The  right  to  elect  to  rescind  passed  to  his 
vendees. 

3.  The  title  in  part  failing,  Thornton  had  the  right  of  action  upon  his 
warranty  to  the  extent  of  the  failure,  notwithstanding  his  payment  of  the 
Sullivan  note.     Wood  &  Welder  v,  ThorrOon,  109. 
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Oonstruotion.    See  Mortgage;  Municipal  Taxation, 

Oonstruction  of  Writingrs.    See  Cities  and  Towns;  Municipal  Taxation, 

1.  A  subscription  paper  containing  an  offer  to  induce  the  construction,  etc.,  of 

a  railway,  containetl  tlie  words,  •''•  we,  tiie  undersigned,  hereby  promise  and 
agree."  In  the  paper  was  the  further  provision,  **each  subscriber  sliould 
be  liable  only  for  the  amount  opposite  his  name."  Ueld^  that  the  inten- 
tion was  that  the  obligation  was  to  be  several,  and  each  subscriber  could 
be  separately  sued.    Darnell  v,  Lyon.  455. 

2.  A  conmiittee  appointed  to  act  for  subscribers  offering  money  to  induce  the 

building  of  a  designated  line  of  railway,  can  not  go  beyond  their  instruc- 
tions ai'companying  such  appointment.    See  example.    Id, 

3.  See  case  where  certain  contracts  made  by  a  railway  iH)mpany  with  a  commit- 

tee representing  a  number  of  subscribers  to  an  offer  of  money  to  the  rail- 
way company,  in  consideration  that  it  should  build  a  designated  line  of 
railway,  was  held  to  be  in  excess  of  the  power  of  the  committee,  and  not 
binding  upon  the  subscribers  appointing  said  conunittee.    Id. 

Oonviction  of  Felony  works  no  Forfeiture  of  Property. 

The  conviction  and  sentence  for  life  In  the  penitentiary  does  not  operate  a 
devolution  of  the  property  of  the  convict  to  persons  who  would  be  hiB 
heirs  at  law  in  case  of  his  death.  As  affecting  property  rights,  the  convic- 
tion works  no  forfeiture  of  the  rights  of  the  accusKl.    Davis  v.  Laning,  39. 

Corporations,  Private. 

1.  The  authority  of  an  agent  of  a  corporation  must  depend,  as  that  of  the  agent 

of  a  person,  on  the  terms  of  his  appointment;  and  such  agencies  differ.  In 
this  respect,  only  in  that  a  corporation  can  not  empower  an  agent  to  do  any 
act  which  may  not  lawfully  be  done  under  its  charter,  while  a  person  may- 
empower  his  agent  to  do  any  act  not  forbidden  by  law.  Acts  by  an  officer 
of  a  corporation  in  excess  of  power  conferred  by  the  ciiarter  are  void,  in 
the  sense  that  they  can  have  no  effect  to  divest  the  corporation  of  right  in 
or  to  any  property  belonging  to  it.    Land  Co,  v,  McCormick^  416. 

2.  Duke,  president  of  the  Franco-Texan  Land  Company,  executed  a  deed  to 

Miller  conveying  26  sections  of  land.  The  deed  recited  a  consideration  of 
$49,920,  of  which  $9920  was  cash,  a  note  for  $950, ''  and  the  further  consider- 
ation of  a  certain  promissory  note  for  $40,000,  bearing  10  per  cent  interest 
from  date,  executed  by  J.  H.  Milliken,  December  15, 1884,  to  W.  G.  Martin 
or  bearer,  and  transferred  by  said  Martin  to  R.  W.Duke,  president  of  the 
Franco-Texan  Land  Company,  on  tlie  18th  day  of  February,  1885,  due  and 
payable  on  December  16, 1886,  the  same  being  in  full  payment  of  the  balance 
of  the  purchase  money  of  the  lands  hereinafter  described."  HeUl^  sudi  re- 
citals affected  subsequent  purchasers  with  notice  of  the  want  of  power  In 
Duke  to  convey  the  lands  of  the  corporation  in  the  mo<le  recitecl.  The  char- 
ter gave  no  right  to  exchange  lands  for  personal  property,  and  the  taking  of 
the  notes  in  full  payment  was  equally  beyond  the  power  of  the  president,  fi, 

3.  If  a  state  of  facts  possibly  might  have  existeil  under  which  the  president  of  the 

corporation  would  have  been  emiK)wered  to  sell  and  convey  the  land  as  he 
did.  their  existence  can  not  be  presumeil  If  they  are  necessarily  outside  of 
the  usual  course  of  the  business  of  the  corporation,  or  the  leading  purpose  of 
its  existence.    Id, 

4.  If  the  power  to  be  exercised  by  an  officer  of  a  corporation  be  not  within  the 
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apparent  power  of  such  officer,  but  which  for  its  existence  must  invoke  some 
extraordinary  state  of  facts,  then  it  would  seem  to  be  the  duty  of  the  person 
seeking  to  acquire  rights  through  the  exercise  of  the  power  to  inquire  as  to 
its  existence,  and  as  to  the  facts  bringing  it  into  being.  Id. 
5.  Before  any  right  against  a  corporation  to  recover  the  purchase  money  paid 
an  officer  in  an  illegal  sale  of  its  property,  upon  its  recovery  from  the  vendee 
holding  under  such  invalid  sale,  it  must  be  shown  that  the  money  was  ap- 
propriated to  the  use  of  the  company  through  some  corporate  agency  act- 
ing within  its  express  or  implied  authority.  A  payment  to  the  officer  alone 
is  not  a  payment  or  delivery  to  the  company,  such  as  to  fix  liability  upon  it. 
Id. 

Ooste.    See  Trespass  to  Try  Title,  1. 

Ootton  Factor.    See  Fact  Case,  1, 

Dajnagee.    See  Public  Roads,  1-6;   Telegraph,  1,  2,  7,  8. 

1.  A  deputy  United  States  marshal,  who  also  was  agent  for  a  land  company,. 

levied  upon  the  cattle  under  an  execution  for  costs  against  the  parties 
under  whom  plaintiff  claimed.  There  was  some  evidence  tending  to  sup- 
port a  claim  for  exemplary  damages  against  the  deputy.  There  was  no 
evidence  that  the  land  company  either  directed  the  levy  or  subsequently 
approved  it.  Held,  that  a  Judgment  for  exemplary  damages  against  the 
land  company  was  not  supported  by  the  evidence,  and  was  error.  Rankin 
V.  Bell,  28. 

2.  The  measure  of  damages  for  goods  seized  and  claimed  adversely  to  the  de- 

fendant in  the  writ  under  which  seizure  is  made,  is  the  value  at  the  seiz- 
ure, and  8  per  cent  interest  from  date  of  seizure.   Gilmour  v.  Heinze,  76. 
8.  By  damage  is  meant  loss  or  diminution  of  what  is  a  mane's  own,  occasioned 
by  the  fault  of  another.    Aggs  v,  Shackelford  County,  145. 

4.  The  appellant,  under  contract  with  Dunman,  entered  upon  certain  lands 

and  became  entitled  to  stipulated  rights,  upon  condition  that  the  appel- 
lant company"  should  fill  with  water  once  a  week  a  certain  tank  owned  by 
Dunman.  The  company  failed  to  comply  with  the  conditions,  and  Dun- 
man  brought  suit  for  the  land  and  for  damages,  thus  ending  the  contract. 
Suit  was  brought  February  20,  1887.  The  cause  was  tried  October  15, 
1889.  The  court  instructed  the  jury  that  the  plaintiff  was  entitled  to 
recover  ''the  value  of  the  use  and  occupation  of  the  land  and  privileges 
held  by  the  defendant  company.^'  Held,  that  the  instruction  gave  the 
correct  rule  as  to  the  damages  subsequent  to  February  20,  1887;  as  to 
damages  which  had  accrued  prior  to  that  date,  they  would  be  measured 
by  the  contract,  viz.,  the  loss  from  the  failure  to  fill  the  tank  as  contracted 
for.    Rnihoay  v.  Dunman,  176. 

5.  Article  2899,  Revised  Statutes,  limits  the  recovery  for  ''damages  on  ac- 

count of  injuries  causing  the  death  of  any  person''  to  actual  damages; 
hence  damages  caused  by  grief  or  loss  of  society  of  the  person  killed  are 
excluded.  The  damages  contemplated  are  pecuniary  and  compensatory; 
the  doctrine  of  nominal  damages  does  not  apply  in  such  suits.  See  facts 
failing  to  show  actual  damages.    McOown  v.  Railway,  289. 
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Damages  for  Land  Taken  for  Public  Road. 

1.  The  damaj^  caused  by  laying  out  a  public  road  belong  to  the  owners  of 

the  land  over  which  it  passes.  A  subsequent  lessee  of  the  land  enclosing  it 
between  the  order  establishing  and  the  order  opening  it  up,  can  not  recover 
damages  for  injury  to  his  enclosure,  or  for  improvanents  rendered  neces- 
sary to  the  use  of  the  land,  and  occasioned  by  the  opening  up  of  the  road. 
See  example.    Dulaney  v,  Nolan  County^  225. 

2.  The  owner  is  entitled  to  the  value  of  land  taken  for  a  public  road,  regard- 

less of  its  effect  upon  the  value  of  the  land  not  so  taken.  It  is  error  to 
set  off  against  such  value  an  estimate  of  increased  value  from  the  road  to 
the  land  not  taken.    M. 

3.  Damages  occasioned  by  opening  a  public  road,  other  than  the  value  of  the 

land  taken,  may  be  set  off  against  increased  value  caused  to  the  remaining 
tract.    For  example,  the  cost  of  running  a  fence  may  be  so  offset.    M. 

Deed.    See  Trust,  2, 

Dedication  to  Public  Use. 

1.  In  the  General  Land  Office  is  a  map  of  the  city  of  Austin,  shown  to  have 

been  there  since  1840.  On  one  of  the  blocks  are  the  words  "  court  house 
and  jail."  By  act  of  Congress  of  the  Republic,  January  14, 1839,  it  was 
provided,  that  after  the  permanent  location  of  the  capital  provided  for  by 
said  act,  the  President  should  appoint  an  agent  who  should  survey  and  pl&t 
the  surveys,  etc.,  and  deposit  maps  thereof  in  certain  offices;  among  other 
places,  in  the  General  Land  Office.  Said  agent  was  authorized  to  designate 
eligible  lots  for  '*  necessary  public  buDdings."  In  1846  Travis  County  took 
possession  of  said  block  and  erected  thereon  a  jail.  In  1855  the  county 
erected  a  court  house  and  Jail  upon  the  block,  which  were  used  as  such  until 
1876.  Held,  these  facts  showed  a  dedication  of  the  use  of  said  block  to  the 
county  of  Travis  for  the  purpose  of  constructing  and  keeping  on  it  the  build- 
ings designated,  so  long  as  the  county  might  elect  to  occupy  it  for  such  pur- 
poses.    State  V.  Travis  County,  435. 

2.  The  marking  of  a  block  ^^  public  park^'  would  indicate  a  dedication  to  public 

use,  and  the  public,  as  well  as  the  purchasers  of  adjacent  lots,  would  tbeo 
have  acquired  rights  beyond  the  power  of  the  county  or  State  to  destroy 
or  affect.    Jd. 

3.  The  privilege  proposed  by  the  State  and  accepted  by  the  county  by  the  above 

facts  was  that  the  county  might  use  the  land  as  a  site  for  its  (K>urt  house  and 
jail  as  long  as  it  should  choose  to  do  so.  The  rights  acquired  by  others  were 
mibordmate  to  those  of  the  county,  and  depended  upon  its  action.  When  the 
specific  uses  were  abandoned  by  the  county  there  rested  upon  the  State  no 
obligation  to  devote  the  property  to  other  uses  never  consented  to  by  dedi- 
cation or  otherwise.    JH. 

DlBtriot  Court.    See  Practice  in  District  Court, 

Erwin  v.  Blanks,  60  Texas,  583,  and  Carney  v.  Marsalis,  77  Texas,  62,  ad- 
hered to.  The  District  Court  has  jurisdiction  to  try  the  right  to  property 
the  value  of  which  is  fixed  by  the  sheriff  in  his  return  at  $500.  Betterton 
A  Co,  V.  EcholSy  212. 
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Election. 

1.  While  the  husband  can  not  devise  his  wife's  share  in  the  community  prop- 

erty, and  his  will  should  ordinarily  be  held  to  aflfect  only  his  interest  in 
the  community,  yet  where  by  its  terms  the  will  disposes  of  particular 
tracts  of  land  of  the  community,  the  widow  will  be  put  upon  her  election 
whether  she  will  take  under  or  a^^ainst  the  will.  If  she  elect  to  take  under 
the  will,  the  rights  of  her  heirs  will  be  determined  by  it  so  far  as  it  took 
effect.    Smith  v  Butler,  126. 

2.  The  principle  of  election  is,  that  he  who  accepts  a  benefit  under  a  will  must 

adopt  the  whole  contents  of  the  instrument  so  far  as  it  concerns  him,  conform- 
ing to  its  provisions  and  renouncinji;  every  right  inconsistent  with  it.  Id. 

3.  Some  free  disposable  property  must  be  given  to  the  electing  donee  which  can 

become  compensation  for  what  the  testator  sought  to  take  away.  See  facts 
showing  such  consideration,  and  an  election  under  the  will.     M, 

4.  After  an  election  is  made,  the  electing  party,  after  acquiring  the  benefits  of 

the  will,  can  not  change  the  rights  of  other  parties  under  the  will  byword 
or  act  in  hostility  thereto .    Jd, 

M  Pa490,  Taxing  Power  for  Street  Improvements. 

In  the  charter  of  the  city  of  El  Paso  is  the  following  section:  ''The  city 
council  shall  be  invested  with  full  power  to  grade  ♦  ♦  •  any  avenue 
♦  ♦  ♦  within  the  limits  of  the  city  whenever  ♦  ♦  ♦  provided,  the 
city  council  shall  pay  one-third  and  the  owners  of  the  property  two- 
thirds  thereof,  except  the  intersection  of  the  streets,  from  lot  to  lot,  across 
the  streets  either  way,  which  shall  be  paid  for  by  the  city  alone.''  Im- 
provements were  made  upon  a  public  street,  and  the  city  authorities  were 
proceeding  to  sell  lots  abutting  on  said  street  to  pay  assessments  made  for 
the  improvements.  The  lot  owners  obtained  an  Injunction,  and  the  city 
reconvened,  asking  judgment  for  the  tax  due  from  each  of  the  plain tifi's, 
etc.    The  above  section  was  the  only  authority  for  the  tax.    Held. 

1.  The  city  had  no  power  In  the  premises  not  conferred  by  its  charter, 
iind  that  is  silent  with  respect  to  a  lien  upon  property  for  the  purpose  of 
improving  a  street. 

2.  While  the  charter  plainly  shows  an  Intention  to  create  a  personal  ob- 
ligation, and  not  a  charge  upon  property,  it  fails  to  mention  who  are  the 
persons  to  be  charged,  or  to  prescribe  any  rule  by  which  this  can  be  ascer- 
tained. 

3.  There  is  no  mode  of  ascertaining  who  are  ^^  the  owners  of  the  prop- 
erty," or  in  what  proportion  such  owners,  if  ascertained,  should  pay. 

4.  The  injunction  was  properly  perpetuated  restraining  the  collection 
of  such  assessments.    City  of  El  Paso  v.  Mundy  Bros.,  316. 

Employe.    See  Master  and  Servant;  Baihoays,  5, 14. 

Equities  and  Equitable  Belief.    See  Guardian's  Sale  of  Land,  4-7, 

1.  A  plaintiff'  seeking  to  have  a  deed  absolute  in  form  declared  a  mortgage, 

should  off'er  to  do  equity  by  off'ering  to  pay  the  debt  secured  by  the  mort- 
gage the  existence  of  which  he  asserts.  Bateson  v.  Choate,  239. 

2.  While  the  petition  was  defective  by  reason  of  its  failure  to  off'er  payment 

of  any  balance  due  upon  the  debt  if  the  deed  should  be  declared  a  mort- 
gage, but  the  defendant  set  up  the  deed  as  title,  and  in  the  alternative  asked 
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Equities  and  Equitable  'Relief  ^coniinued. 

foreclosure,  den3ring  payment.  This  presented  the  issue  whether  the  deed 
attacked  by  the  plaintiff  was  a  mortgage.   Id. 
8.  A  party  seeking  possession  or  protection  against  injury  to  the  land  in  con- 
troversy,  either  in  trespass  to  try  title  or  to  foreclose  a  mortgage,  must 
resort  to  the  writ  of  sequestration.    Injunction  is  not  the  remedy.    M. 

4.  Issue  whether  Choate,  the  appellee,  held  title  or  mortgage  to  two  adjoin- 

ing tracts  of  land,  one  of  28  acres  and  the  other  of  75  acres.  Choate  had 
paid,  at  Bateson's  request,  a  foreclosure  judgment  upon  the  75  acres.  To 
secure  Choate  for  the  money  advanced,  Choate  was  placed  in  possession 
of  the  75  acres,  and  was  handed  a  note  for  9300  on  Hemphill,  secured  by 
him  on  the  28  acres.  On  maturity  of  Hemphiirs  note,  with  consent  of  all 
parties,  he  deeded  the  28  acres  to  Choate  and  took  up  his  note.  Subse- 
quently Bateson  made  a  deed  for  the  75  acres  to  Choate.  Bateson  sought 
to  have  this  last  deed  declared  a  mortgage.  The  testimony  was  conflict- 
ing as  to  the  purpose  of  this  deed,  whether  it  was  a  final  settlement  be- 
tween Bateson  and  Choate,  or  intended  as  a  security,  and  whether  the 
deed  from  Hemphill  was  absolute  or  a  security.  Held,  it  was  error  to 
submit  the  issue  as  to  the  entire  controversy  as  depending  upon  whether 
the  deed  for  the  75  acres  was  absolute.    7^. 

5.  A  league  and  labor  certificate  was  issued  to  Jowell.    The  vendor  of  appel- 

lee purchased  under  Jowell,  after  his  wife's  death,  a  part  interest  in  the 
certificate,  and  located  it,  and  patent  was  issued.  Subsequently  the  ven- 
dor bought  of  Jowell  the  remaining  part  ot  the  league.  Certificate  for 
unlocated  balance  was  issued,  and  it  was  not  shown  what  disposition  was 
made  of  it.  Heirs  of  Jewell's  wife  sued  for  the  wife's  interest  in  the  land 
which  had  been  located  and  patented.    In  adjusting  equities,  keld: 

1.  If  no  use  was  made  of  the  unlocated  balance  of  the  certificate,  then 
defendant  (appellant)  should  recover  the  half-league  interest,  and  heirs  of 
Mrs.  Jowell  the  remainder. 

2.  If  the  unlocated  balance  certificate  has  been  located,  and  land  ac- 
quired thereby,  then  the  defendant  would  in  partition  be  entitled  to  half- 
league  interest,  to  be  taken  pro  rata  from  both  surveys. 

3.  If  the  unlocated  balance  was  sold,  then  defendant  should  recover  but 
half  the  survey  in  litigation. 

4.  The  vendor  of  defendant  having  in  good  faith  secured  the  land,  she 
should  be  allowed  the  reasonable  cost  of  procuring  title  to  so  much  of  the 
land  as  may  be  recovered,  and  with  interest;  also  the  taxes  paid  upon  the 
lands  recovered,  with  interest.    Hillv,  Moore^  335. 

Estoppel. 

1.  That  the  defendant  aided  the  trustee  making  the  sale,  endeavoring  to  real- 

ize as  much  as  possible  upon  it,  did  not  estop  him  from  claiming  redress 
for  the  unlawful  seizure  before  they  were  turned  over  to  the  trustee.  Nor 
would  defendant's  having  caused  the  cattle  to  be  seized  for  payment  of  his 
taxes  further  affect  his  rights  than  to  charge  him  with  the  taxes  assumed 
and  paid  out  of  the  trustee's  sale  of  the  cattle.     Bank  v,  Houts^  69. 

2.  The  husband  died  in  1839.   Soon  after  his  death  the  widow  took  out  letters  of 

administration.  Between  1840  and  1850  commissioners  of  partition  were  ap- 
pointed. They  made  a  report  which  was  approved  by  the  court.  The  ad- 
ministration was  closed  prior  to  1855.  No  order  of  sale  was  made  author- 
izing or  confirming  the  sale  of  the  land  certificate  in  controversy.    June  12, 
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Estoppel  —  continued. 

1855,  she  executed  a  deed  for  the  certificate,  an  unlocated  balance,  to  Vivian, 
under  whom  the  plaintiffs  claim,  reciting  an  order  of  court  authorizing  her 
^^  to  execute  and  fulfill  the  contract  of  the  deceased  husband,  *  *  *  the 
said  Vivian  having  delivered  up  to  me  the  bond  of  said  Shelby  Corzine  [the 
husband]  to  make  title  to  one-half  of  said  league  and  labor  of  land/'  The 
certificate  sold  was  an  unlocated  balance,  and  less  than  half  the  acreage  of 
the  certificate  described.    Held: 

1.  Said  deed  was  invalid  as  against  the  heirs  of  the  husband. 

2.  That  by  reason  of  the  recitals  in  the  deed  the  heirs  of  the  widow  were 
estopped  to  deny  the  title  of  the  grantee  in  the  deed. 

3.  The  recitals  evidenced  title,  and  the  effect  of  them  was  not  limited  by 
the  words  of  the  deed  which  by  its  terms  only  conveyed  ^^  aU  the  right,  title, 
and  interest  of  Shelby  Corzine." 

4.  The  children  took  nothing  as  heirs  of  their  mother  in  the  land  certifi- 
cate.   Corzine  v.  Williams^  499. 

Bvidenoe.    See  Bes  QesUBy  1, 

1.  See  facts  showing  the  connection  of  an  agent  with  the  business  of  his  prin- 

cipal, touching  the  stock  of  merchandise  seized  while  in  possession  of 
such  agent,  such  as  to  render  the  acts  and  declarations  of  the  agent  at  and 
before  the  levy  admissible  against  his  principal  in  a  trial  of  the  right  of 
property  in  the  stock.    Gilmour  «.  Heinze^  76. 

2.  In  trial  of  right  of  property  in  a  stock  of  merchandise  seized  at  Paris, 

Texas,  the  claimant,  in  whose  possession  it  was  when  seized,  claiming  to 
have  bought  the  stock  at  Texarkana  for  the  purpose  of  setting  up  a  retail 
store,  it  was  competent  for  an  experienced  merchant,  who  had  examined 
the  stock,  to  testify  to  such  examination,  and  to  state  that  it  was  in  cer- 
tain respects  named  by  him  not  of  the  amount  and  character  usually  car- 
ried by  a  retail  dealer  at  the  place.    Id, 

3.  The  claimant  had  testified  to  his  being  at  Paris  ten  times  during  July  and 

August,  1887.  There  was  a  question  raised  as  to  his  identity.  He  never 
had  charge  of  the  business,  nor  did  he  appear  on  the  trial.  Held,  it  was 
competent  to  exhibit  in  evidence  the  hotel  register  of  the  house  at  which 
his  depositions  stated  he  had  stopped  when  at  Paris.  The  registry  did 
not  show  the  name  of  the  claimant.    Id, 

4.  Parol  evidence  is  not  admissible  to  show  the  construction  placed  upon  a 

written  contract  by  the  parties,  where  the  Intent  is  expressed  in  the  writ- 
ing.   Soell  V.  Hadden,  182. 

5.  A  chattel  mortgage,  although  registered  under  the  Act  of  April  22, 1879 

(Sayles'  Civil  Statutes,  article  3190b),  is  not  admissible  in  evidence  unless 
its  execution  is  proven  as  at  common  law.    Betterton  &  Co,  v,  Ecliols^  212. 

6.  Under  ordinary  circumstances,  and  under  former  decisions,  copies  taken 

from  copies  are  inadmissible.  But  in  view  of  more  than  a  century's  pos- 
session and  continuous  assertion  of  title  under  claim  of  right  such  as  the 
originals  of  the  copies  would  evidence,  the  admission  of  such  remote  cop- 
ies can  not  be  regarded  as  error.     Von  Bosenherg  v,  Haynes^  367. 

7.  The  land  grants  In  controversy  are  bounded  on  the  north  by  Laredo,  on 

the  south  by  Guerrero,  and  on  the  west  by  the  Rio  Grande;  and  in  so  far 
as  the  proceedings  relating  to  either  of  these  towns  and  their  Inhabitants 
may  tend  to  show  a  recognition  by  the  Spanish  government  of  the  rights 
of  the  grantee  at  that  early  day,  or  to  show  the  boundaries  of  his  claim, 
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Bvidence  —  continued. 

they  can  not  be  deemed  irrelevant.  Besides,  tbey  may  aid  in  establishing 
a  grant  upon  the  presumption  of  possession.    Id, 

8.  The  effect  of  such  ancient  records  is  increased  when  they  tend  to  show  a  rec- 

ognition by  the  Spanish  govemmmit  of  the  right  of  the  grantee  at  that 
early  day ;  and  that  at  so  remote  a  period  his  claim  was  recognized  by 
the  officers  of  the  government  having  power  to  grant  lands,  and  charged 
with  the  duty  of  protecting  the  interests  of  the  sovereign.    Id. 

9.  In  1767  the  royal  commission  reached  Laredo,  for  the  purpose  of  estab- 

lishing towns  and  granting  lands.  The  proceedings  of  the  commission 
show  that  the  land  in  litigation  was  occupied  by  Borrego  (the  grantee;, 
recite  that  the  land  had  been  granted  to  him,  and  that  a  part  of  the  grant 
under  the  law  was  expropriated  so  as  to  form  part  of  the  town.  These 
transactions  were  pertinent,  and  the  testimony  relevant.    Id. 

10.  Upon  the  issue  of  the  existence  of  grants,  one  in  1750,  another  in  1753,  to 

Borrego  of  75  leagues  on  left  bank  of  the  Rio  Grande,  and  between  the 
towns  of  Laredo  and  Guerrero,  founded  in  1767,  a  letter  from  the  officer 
who  extended  title,  and  dated  subsequently,  addressed  to  a  surveyor,  di- 
recting the  erection  of  monuments  for  comers,  etc.,  of  the  surveys,  is  com- 
petent and  relevant.  So  also  proceedings  instituted  in  1828  and  in  1829, 
for  the  purpose  of  ascertaining  whether  the  lands  belonged  to  the  heirs  of 
the  original  grantee  —  reciting  testimony  taken,  the  action  of  the  gover- 
nor and  authorities  recognizing  the  validity  of  the  Borrego  grants,  and  the 
locality.    Id. 

11.  The  proceedings  and  decrees,  as  well  as  the  evidence  on  which  the  decrees 

were  based  (in  1828  and  1829)  in  accordance  with  the  decrees,  were  filed  in 
the  archives  of  Laredo  at  the  time,  a  copy  of  which  then  made  and  retained, 
whence  was  taken  the  copy  used  on  the  trial  of  the  cause  below.  This  copy 
was  competent  and  relevant.    Id. 

12.  After  the  lapse  of  over  a  century,  followed  by  possession  under  a  grant  exe- 

cuted under  the  Spanish  government,  it  ought  not  to  be  claimed  that  the 
officer  extending  the  grants  did  not  have  power  to  do  so,  or  to  direct  th«n 
to  be  surveyed,  or  to  appoint  a  surveyor  and  give  him  instructions  touch- 
ing his  survey.  A  testimonio  of  the  acts  of  such  officer  in  appointing  sur- 
veyor, etc.,  would  prove  itself  after  the  lapse  of  time  here  elapsing.    Id, 

13.  It  is  not  a  reason  for  excluding  such  letter,  over  one  hundred  years  old,  di- 

rected to  an  officer,  directing  a  survey  and  indicating  the  situation,  quan- 
tity, and  general  boundaries,  that  no  evidence  was  produced  that  a  survey 
was  made,  or  that  the  paper  was  produced  by  holders  under  the  grantee,  or 
that  it  was  written  upon  unstamped  paper,  or  that  the  letter  in  itself  did  not 
show  title.    Id, 

14.  In  1874  and  1875  surveys  were  made  by  the  surveyor  of  the  county  wliere  the 

lands  are  situated.  The  lands  were  granted,  if  at  all,  in  1750, 1753.  Held, 
that  such  survey  was  not  authorized  by  law,  and  the  same  did  not  become 
an  archive  when  deposited  in  the  Land  Office.    13. 

15.  It  was  not  error  to  admit  patents  the  field  notes  of  which  call  for  the  grant 

sought  to  be  established.    Id. 

16.  Transactions  prior  to  1833  among  heirs  of  the  grantee,  and  with  others,  tend- 

ing to  show  possession  and  assertion  of  ownership,  were  competent;  and 
question  of  original  and  secondary  character  of  such  ancient  documents  is 
not  material.    Id. 

17.  If  there  was  no  evidence  tending  to  show  that  a  grant  was  actually  made  to 
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Borrego,  the  possession  shown  to  have  existed  for  a  century  and  a  quarter 
under  claim  of  ri>2^ht  to  fixed  boundaries  furnishes  evidence  on  which  no 
court  ought  to  hesitate  to  presume  a  grant.    Id. 

18.  It  was  competent  for  witnesses  to  testify  to  locality  of  boundary  lines  or  cor- 

ners from  reputation,  and  from  declarations  by  their  ancestors,  witnesses' 
knowledge  extending  over  thirty  years.  So  of  occupation  by  tenants  upon 
any  part  of  the  grant  holding  under  it.    J^. 

19.  The  rule  in  this  court  in  regard  to  the  presumption  of  a  grant  is,  that  it  is  a 

mere  presumption  of  fact,  and  not  a  presumption  of  law.  Such  presump- 
tion always  may  be  rebutted,  and  in  such  cases  it  must  appear  that  the  grant 
could  have  a  legal  origin.    Railway  v.  Uribe^  386. 

20.  See  circumstantial  evidence  held  sufficient  to  sustain  a  grant  emanating  more 

than  a  century  ago — as  to  power  of  the  officer  granting,  the  locality  of  the 
land,  the  subsequent  recognition  of  the  validity  by  a  legitimate  proceeding, 
I)08session  as  established  by  documentary  testimony ;  the  state  of  country 
and  the  changes  in  government  accounting  for  the  absence  of  the  original 
grants,  or  of  duly  authenticated  copies.    M, 

Bxeoution. 

1.  Two  executions  in  same  case  were  issued  on  the  same  day,  one  to  the  sherlfiT 

of  the  county  where  the  judgment  was  rendered.  This  execution  was  re- 
turned the  day  issued.  Held,  that  it  wiU  be  presumed  that  such  return  wa& 
made  before  the  issuance  of  the  other,  which  was  directed  to  officers  of  an- 
other county,  and  under  which  sale  was  made.    Bracke^iridge  v.  Cohh,  448. 

2.  The  issuance  of  executions  subsequent  to  the  one  under  which  sale  was  made 

of  the  land  in  litigation,  to  other  counties,  although  fraudulent  in  attempt- 
ing to  hinder  and  delay  other  creditors,  would  not  affect  the  title  of  a  pur- 
chaser under  such  second  execution  having  no  notice  of  the  facts  constitut- 
ing the  fraud.    Id, 

Elxpense  Account.    See  Bill  of  Lading,  2. 

Fact  Cases.  See  Case  in  Judgment. 
1.  A  cotton  buyer  employed  agents  at  a  distance  to  buy  cotton  on  the  terms 
following :  Each  day  the  buyer  was  to  furnish  by  telegraph  to  the  agents 
a  limit  in  price  to  be  paid  that  day.  The  agents  were  to  buy  cotton, 
pay  for  it  with  their  own  money,  send  samples  to  their  principal,  when 
he  was  to  classify  it,  and  as  fast  as  fifty  bales  of  one  grade  were  purchased 
he  was  to  pay  for  same  and  furnish  shipping  orders.  The  agents  were  to 
receive  25  cents  for  each  bale  and  the  yard  charges  for  their  services. 
The  agents  bought  154  bales,  notified  their  principal  each  day  of  the  pur- 
chases, sent  forward  samples  of  the  bales,  and  in  each  sample  was  enclosed 
a  tag  showing  the  number  and  weight  of  the  bale.  The  bales  were  num- 
bered consecutively  as  bought.  The  principal  did  not  open  the  samples, 
but  at  once  and  repeatedly  wrote  for  Invoice  and  description,  stating 
^'that  he  could  not  classify  without  this.^'  The  agents  paid  no  attention 
to  these  requests,  but  finally  wrote  to  the  principal  to  come  and  receive 
the  cotton  or  they  would  sell  it.  The  principal  not  complying  with  their 
request,  they  sold  the  cotton.  The  principal  was  solvent.  In  suit  by  him 
for  the  value  of  the  cotton  sold,  held^  that  upon  the  purchase  under  the 
contract  the  cotton  became  the  property  of  the  plaintiff,  and  that  the  de- 
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feDdants  were  liable  for  the  excess  of  sale  price  over  cost  and  agreed  com- 
pensation.   Bell  V,  Mazimosy  140. 

2.  See  testimony  held  insufficient  to  show  legal  or  equitable  title  in  the  plaint- 
iff, the  bridge  company,  in  the  land  adjoining  the  bridge,  and  which  by 
injunction  was  sought  to  be  protected  from  invasion  by  the  city  for 
sewer  and  other  purposes,  alleged  to  endanger  the  safety  of  the  bridge. 
Waco  Bridge  Co.  v,  Ciiy  of  Waco,  320. 

8.  A  debtor  being  insolvent  made  an  assignment  of  all  her  property  not  exempt 
from  execution.  She  had  a  home,  and  a  business  homestead.  The  natural 
effect  of  the  assignment  was  to  close  her  business.  In  the  schedule  of  asseU 
the  business  house  was  inserted.  The  testimony  showed  that  the  assignor 
had  no  fixed  intention  at  any  time  either  to  resume  the  business  she  bad 
formerly  carried  on,  or  to  conduct  any  other  business  such  as  woidd  have 
continued  the  exemption  of  the  place  of  business.  Held^  the  finding  that  the 
business  homestead  passed  by  the  assignment  was  supported  by  the  evidence. 
Tackaherry  v.  Bank,  488. 

4.  D.  was  common  source  of  title.    He  conveyed  the  land  to  Duncan  in  1860  by 

warranty  deed  reciting  payment  of  the  purchase  money.  This  deed  was 
not  recorded  until  1889.  D.  died  testate  and  his  property  went  to  bis 
widow,  who  quitclaimed  the  land  to  the  city  of  San  Antonio,  informing 
the  mayor  of  the  unrecorded  deed  to  Duncan.  The  city  donated  the  land 
to  the  United  States.  In  trespass  to  try  title  by  heirs  of  Duncan  against 
United  States  Army  officers  in  possession,  held,  that  the  title  of  plaintiffs 
was  valid,  and  the  facts  negatived  good  faith  in  the  city  of  San  Antonio  or 
the  United  States  in  the  purchase  of  said  land.    Stanley  v,  Schioalby,  348. 

5.  See  facts  sufficient  to  sustain  the  findings  of  the  trial  court  that  the  grants 

(one  for  50  leagues  and  another  for  25  leagues  adjoining)  were  made  to 
Borrego  as  early  as  1757,  and  that  in  1829  the  grants  were  recognized  as 
valid  b}^  the  State  of  Tamaulipas;  that  the  boundaries  were  fixed  and  as- 
certained, the  original  grant  being  lost.     Von  Boseriberg  r.  Haynes,  357. 

6.  See  facts  held  sufficient  to  establifsh  an  actual  survey  identifying  the  facts  of 

actual  surveys,  and  that  two  surveys  had  a  conunon  line.  Graham  v,  DeweeSy 
395. 

7.  A  corporation  appealed  from  a  judgment  in  the  Justice  Court,  giving  bond 

with  sureties.  In  the  County  Court  judgment  was  rendered  against  the  cor- 
poration and  its  sureties.  The  charter  of  the  corporation  was  adjudgeil  for- 
feited. After  the  forfeiture  the  corporation  and  its  sureties  flleil  petition 
and  error  bond.  The  judgment  of  the  County  Court  was  affirmed  by  ibe 
Court  of  Civil  Appeals  on  certificate.  On  motion  to  set  aside  the  affirmance, 
held,  that  even  if  the  corporation  could  not  execute  the  error  bond,  yet  the 
judgment  of  affirmance  against  the  other  parties  prosecuting  the  writ  of 
error  and  the  sureties  on  the  error  bond  should  not  be  set  aside.  Bailway  f . 
Jackson  Bros.^  605. 

8.  Gebhard  and  wife  sold  their  homestead,  which  was  the  separate  property  of 

the  wife.  With  part  of  the  proceeils  they  bought  a  vacant  lot,  intending  it 
to  be  their  future  homestead.  Gebhard  contracted  with  a  builder  to  furnish 
material  and  to  erect  buildings  on  the  lot,  to  be  used  as  their  residence.  The 
builder  being  unable,  Gebhard  bought  the  materials  for  the  house,  paying 
the  greater  part  of  the  price.  At  the  time  of  the  purchase  of  the  materials 
there  were  no  buildings  or  improvements  upon  the  lot,  but  the  material  men 
knew  that  Gebhard  and  wife  intended  to  occupy  the  lot  as  their  homestead. 
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aod  that  the  materials  furnished  were  to  be  used  in  erecting  building  upon 
the  lot.  The  materials  were  so  used.  The  material  men  soufi^ht  to  fix  a  lien 
upon  the  house  and  lot  under  the  statute,  but  no  contract  In  writing  was 
signed  and  acknowledged  by  the  wife.  In  suit  to  subject  the  house  and  lot 
to  the  lien  for  materials,  held,  that  the  house  and  lot  was  a  liomestead,  in 
contemplation  of  law,  when  the  debt  was  Incurred.  Cameron  4b  Co.  v.  Oeb- 
hard,  610. 

False  Pretenses.    See  Attachment,  5,  6. 

Family. 

1.  A  headright  certificate  for  a  league  and  labor  of  land  issued  in  1838  imports 

on  its  face  that  it  could  only  have  been  granted  by  reason  of  the  existence 
of  a  family  of  which  the  grantee  named  therein  was  a  member  and  the 
head.      Hill  v,  Moore,  335. 

2.  See  discussion  of  laws  of  Spain,  of  Mexico,  and  of  Republic  of  Texas,  touch- 

ing land  grants  to  heads  of  families.  The  marriage  relation  in  all  the 
laws  seems  to  have  been  regarded  as  the  basis  upon  which  the  family 
stood.    Id. 

3.  The  framers  of  the  colonization  laws  used  the  word  family  when  used  as 

the  criterion  by  which  to  determine  how  much  land  should  be  granted  to 
one  person  as  based  upon  the  marriage  relation,  the  husband  the  head.  Id. 

4.  That  grants  of  land  made  prior  to  the  colonization  law  of  March  24, 1825, 

in  a  few  instances  were  held  valid  when  granted  to  a  group  of  single  men, 
calling  themselves  a  family,  or  to  a  man  and  woman  living  together  but 
not  married,  can  not  be  relied  upon  as  conclusive  that  the  former  gov- 
ernment ever  recognized  a  collection  of  single  men  as  a  family  under  the 
law  of  March  24, 1825.  Conceding  that  valid  land  grants  have  been  so 
made  since  said  act,  and  still  such  facts  would  not  divest  the  idea  of  a 
family  as  a  relation  having  marriage  for  its  basis.    Id. 

Father's  Duty  to  Support  His  Children.   See  Guardian's  Sale  of  Land,  2. 

Felony— Forfeiture. 

Conviction  of  felony  works  no  forfeiture  of  the  property  rights  of  the  con- 
vict.   Davis  V.  Laning,  39. 

Fixtures. 

1.  It  having  been  shown  that  land  was  purchased  with  intent  to  place  upon  it 

a  cotton  gin,  and  that  such  machinery  afterwards  was  placed  thereon  and 
used :  Held,  that  the  question  of  intent  relates  to  the  time  when  the  land 
was  purchased  and  the  machinery  placed  upon  and  attached  to  it.  See  evi- 
dence showing  such  intent  to  make  the  machinery  a  part  of  the  realty 
so  as  to  constitute  it  a  fixture.     Jones  v.  Bull,  136. 

2.  A  cotton  gin  with  stationary  engine  and  press  was  shown  to  be  a  fixture. 

Attachment  and  sale  of  the  gin,  etc.,  as  personal  property,  was  void,  and 
conferred  no  title  on  purchaser.  Id. 
8.  The  lessee  or  purchaser  forfeiting  his  estate  had  erected  valuable  improve- 
ments. Whether  the  structures  so  erected  should  remain  as  part  of  the 
realty  and  go  to  its  owner  will  depend  upon  the  character  of  their  use 
Vol.  LXXXV.  Sup.— 43 
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and  their  annexation  to  the  80i]--a  mixed  question  of  law  and  fact.  If 
there  has  been  no  permanent  annexation  they  would  be  removable  fixtures^ 
and  not  a  part  of  the  realty.   Bailway  v,  Dwman^  176. 

Foreolosure. 

1.  Vendor's  Hen  was  reserved  in  two  promissory  notes.    The  notes  were  trans- 

ferred to  the  same  holder,  who  on  maturity  of  the  first  note  by  suit  fore- 
closed the  lien  in  favor  of  the  first  note,  makin>c  no  provision  for  the  second. 
The  land  was  sold  under  the  decree.  At  the  sale  it  was  announced  that 
the  land  was  subject  to  the  second  note.  HeUh  that  the  purchaser  took 
the  land  dischargeil  of  liability  for  the  second  note.     Vieno  v.  Gibson,  432. 

2.  One  holding  several  liens  upon  the  same  property  can  have  but  one  foreclosure. 

The  purchaser  takes  title  against  the  liens  not  foreclosed,  although  knowing 
of  sueli  other  liens.    H, 

Foreign  Ooins. 

A  promissory  note  may  be  payable  in  any  currency.  A  promise  to  pay  in 
Mexican  silver  dollars  is  negotiable;  the  exchange  into  current  coin  is  upon 
proof  of  their  relative  values.     Hogue  v,  Williamson,  553. 

Forfeiture.    See  Public  School  Lands,  1. 

A  corporation  appealed  from  a  Judgment  in  the  Justice  Court,  giving  bond 
with  sureties.  In  the  County  Court  judgment  was  rendered  against  the 
corporation  and  its  sureties.  The  charter  of  the  corporation  was  adjudged 
forfeited.  After  the  forfeiture  the  corporation  and  its  sureties  filed  peti- 
tion and  error  bond.  The  Judgment  of  the  County  Court  was  affirmed  by 
the  Court  of  Civil  Appeals  on  certificate.  On  motion  to  set  aside  the  af- 
firmance, held,  that  even  if  the  corporation  could  not  execute  the  error 
bond,  yet  the  Judgment  of  affirmance  against  the  other  parties  prosecuting 
the  writ  of  error  and  the  sureties  on  the  error  bond  should  not  be  set  aside* 
Bailway  v,  Jackson  Bros,,  605. 

Fraud. 

1.  One  of  two  partners  in  dealing  with  the  partnership  property  obtained 

the  consent  of  the  other  to  surrender  the  stock,  in  Ignorance  of  a  pri- 
vate agreement  by  which  the  acting  partner  was  to  share  with  the  vendee 
in  the  stock  conveyed.  Such  contract  was  fraudulent,  and  can  not  be 
enforced  by  the  acting  partner  suing  for  such  share.  The  innocent  part- 
ner, the  victim  of  the  fraud,  however,  could  enforce  the  contract  to  the 
extent  of  his  interest.    Prude  A  Bice  v,  Campbell,  4. 

2.  While  it  would  be  an  answer  to  a  defense  of  fraudulent  representations  as 

to  the  number  of  cattle  sold  to  the  defendant,  whose  note  for  such  purchase 
is  sued  upon,  that  the  plaintiff*  in  negotiating  the  sale  with  an  ageut  had 
refused  to  guarantee  the  estimated  number,  and  such  refusal  had  been 
communicated  to  the  purchaser,  still  if  subsequently  the  plaintiff'  did  guar- 
antee the  number  and  the  purchase  was  made  upon  the  strength  of  such 
guarantee,  then  such  facts  would  be  a  defense.     Irvine  v.  Grady,  120. 

Guardian's  Sale  of  Land. 
1.  That  a  notice  by  a  guardian  of  an  application  for  sale  of  land  was  not  pub- 
lished for  the  length  of  time  prescribed  by  the  statute,  does  not  render  a 
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sale  UDder  an  order  of  court  made  upon  snch  defective  citation  void 
againat  a  purchaser  under  such  order.  Kendrtck  v,  Wlieeler  db  Bowman,  247. 
9.  While  it  is  the  duty  of  the  father  to  support  his  children  out  of  his  own 
means,  still  where  they  have  an  estate  and  he  is  unahle,  the  court  will 
allow  such  support  out  of  the  estate  of  the  children.    Id. 

3.  A  purchaser  under  an  order  of  court  for  sale  of  property  of  an  estate  need 

not  look  beyond  such  order  and  inquire  as  to  its  regularity,  or  whether 
facts  exist  supporting  such  order.    Id. 

4.  When  jurisdiction  is  invoiced  to  set  aside  a  sale  made  by  a  guardian,  the 

court  has  the  power  to  attach  equitable  conditions  to  such  order;  e.  g., 
requiring  return  of  purchase  money.  M: 

5.  Where  wards  attack  a  sale  made  by  their  guardian,  who  made  the  sale  and 

received  the  purchase  money,  they  are  l)ound  by  the  act  of  the  guardian 
in  receiving  the  purchase  money,  whether  it  was  ever  received  by  them 
or  not.  Their  re  ief  for  the  money,  if  not  received,  is  upon  the  guardian^s 
bond.    Id, 

6.  A  purchaser  at  a  guardian's  sale  is  not  required  to  see  to  the  proper  appli- 

cation of  the  purchase  money,  or  that  the  guardian  executes  his  trust  in 
a  legal  way  in  his  dealing  with  the  funds  of  his  wards  after  it  goes  into 
his  possession.    Id, 

7.  Where  third  parties,  under  the  sanction  of  an  order  of  court,  in  good  faith 

deal  with  a  guardian,  it  would  be  inequitable  to  permit  the  ward  to  disturb 
rights  thereby  acquired  unless  the  consideration  paid  should  be  refunded. 
J8. 

Headright.    See  Family, 

Hearsay. 

The  plaintiff  claimed  title  to  the  cattle  for  seizure  of  which  damages  were 
sought  under  G.  A.  and  wife  H.  Anderson.  It  was  incompetent  to  admit 
declarations  of  H.  Anderson  that  she  did  not  claim  the  cattle,  and  that 
they  l)elonged  to  plaintiff;  the  declarations  were  not  made  in  presence 
of  any  of  the  parties  in  interest.  There  was  evidence  that  the  cattle  were 
claimed  by  H.  Anderson  and  her  husband  subsequent  to  the  date  of  the 
alleged  sale,  and  the  testimony  was  conflicting.  Held,  the  testimony  was 
hearsay,  and  in  the  conflict  of  testimony  it  can  not  be  held  to  have  been 
immaterial,  and  its  admission  is  ground  for  reversal.    Rankin  v.  Bell,  28. 

Heire.    See  Notice,  2,  3. 

Highway. 

1.  Article  4170,  Revised  Statutes,  pre8cril>e6  the  duty  of  a  railway  company  in 

constructing  its  road  across  any  watercourse,  ♦  •  •  highway,  etc., 
that  it  shall  restore  the  stream,  ♦  •  ♦  highway,  etc.,  to  its  former  state, 
or  ^^  to  such  state  as  not  to  unnecessarily  impair  its  us^ulness,  and  shall 
keep  such  crossing  in  repair.'^  A  public  highway  may  be  defined  as  a 
public  easement,  by  virtue  whereof  every  one  may  pass  and  repass  over  a 
particular  strip  of  land.  Looked  at  from  another  point  of  view,  a  high- 
way is  a  road  or  street  maintained  by  the  public  for  the  general  conve- 
nience.   Baihcay  v.  Montgomery,  64. 

2.  There  was  in  this  case  testimony  to  the  effect  that  the  road  had  been  trav- 
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eled  by  the  public  for  twenty  years;  bnt  that  circtunstance  alone  Is  not 
8ufl9cient  to  show  a  dedication  in  a  country  where  any  one  feels  himself  at 
liberty  to  pass  at  will  over  all  unenclosed  lands.  Such  crossing  the  rail- 
way company  was  not  bound  to  maintain.    £1. 

Homestead.    See  Probate  Courts  3. 

1.  R.  B.  Hill  had  a  blacksmith  shop  upon  a  lot  detached  from  his  residence. 

The  shop  was  burned  down.  The  husband  then  became  a  constable  and 
deputy  sheriff.  A  store  house  was  erected  upon  the  lot  and  leased  for  a 
year.  One  month  of  the  time  had  passed  when  he  died.  An  application 
of  the  widow  to  have  the  lot  set  apart  to  her  and  the  children  of  the 
deceased  as  exempt  property  by  reason  of  it  being  the  business  homestead, 
was  refused.  On  appeal,  held,  it  appearing  that  the  lot  was  not  used  nor 
was  it  adapted  or  reasonably  necessary  for  the  business  pursued  by  the 
husband,  it  could  not  constitute  a  business  homestead;  as  such  it  bad 
been  abandoned.    See  facts.    Hill  v.  Estate  of  Hill,  103. 

2.  The  Constitution  exempts  from  forced  sale  the  lot  or  lots  used  as  a  place  to 

exercise  the  calling  or  business  of  the  head  of  a  family.  When  it  is  shown 
that  a  part  of  the  lot  or  lots  is  occupied  by  the  business  house  of  the  head 
of  a  family,  the  remaining  portions  of  the  lots  are  exempt  from  forced 
sale,  unless  it  is  shown  that  such  unused  part  is  put  to  some  use  other  than 
that  connected  with  the  business  in  which  the  head  of  the  family  is  en- 
gaged.  Lavell  V,  Lapowski,  168. 

3.  A  head  of  a  family  after  his  wife's  death,  his  family  consisting  of  his  minor 

children,  may  mortgage  his  homestead.  Hensel  v.  Building  and  Loan  Assn.. 
215. 

4.  Walzem  owned  a  homestead  in  the  city  of  his  residence.    He  desired  to  re- 

move, and  leased  a  house  and  lot  in  same  city  and  moved  to  it,  wishing  to 
buy  the  premises.  While  residing  upon  the  rented  premises  he  sold  his 
old  homestead  and  applied  the  purchase  money  to  the  purchase  of  the 
house  and  lot  upon  which  he  was  residing.  He  continuously  thereafter 
resided  there  with  his  wife  and  children .  Prior  to  his  purchase  an  abstract 
of  a  judgment  had  been  duly  recorded  and  indexed  in  the  county.  In 
suit  by  bolder  of  the  judgment  to  subject  the  house  and  lot  to  the  satis- 
faction of  the  judgment  and  judgment  lien,  held,  as  the  defendant  and 
his  family  were  actually  residing  on  the  premises  when  he  bought,  buy- 
ing with  intent  that  the  property  should  be  his  homestead,  that  the  home- 
stead exemption  attached  to  the  property  when  purchased,  to  the  exclu- 
sion of  any  lien  sought  to  be  enforced  by  the  registry  and  indexing  of  the 
judgment.    Freiberg,  Klein  &  Co.  v.  Walzem,  264. 

5.  An  abandonment  of  a  place  of  business  occurs  when  the  head  of  the  family 

ceases  to  use  the  property  for  the  purpose  for  which  the  exemption  is  given, 
if  he  have  no  present  intention  to  resume  that  or  to  pursue  some  other  call- 
ing or  business  on  the  property.  In  such  condition  of  facts  at  the  assign- 
ment the  business  homestead  passes  by  the  assignment.  Tackaberrp  v.  Bank^ 
488. 

6.  A  voluntary  discontinuance  of  business  ought  to  be  given  the  same  weight  on 

the  question  of  abandonment  as  is  given  to  a  removal  from  the  home;  and 
in  the  one  case,  as  in  the  other,  the  remaining  question  of  fact  necessary  to 
be  ascertained  to  determine  whether  abandonment  exists,  in  a  given  case, 
is  that  of  intention.    Id. 
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7.  Gebhard  and  wife  sold  their  liomestead,  which  was  the  separate  property  of 
the  wife.  With  part  of  the  proceeds  they  bought  a  vacant  lot,  intending  it 
to  be  their  future  homestead.  Gebhard  contracted  with  a  builder  to  fur- 
nish material  and  to  erect  buildings  on  the  lot,  to  be  used  as  their  resi- 
dence. The  builder  being  unable,  Gebhard  bought  the  materials  for  the 
house,  paying  the  greater  part  of  the  price.  At  the  time  of  the  purchase 
of  the  materials  there  were  no  buildings  or  improvements  upon  the  lot, 
and  the  material  men  knew  that  Gebhard  and  wife  intended  to  occupy  the 
lot  as  their  homestead,  and  that  the  materials  furnished  were  to  be  used  in 
erecting  buildings  upon  the  lot.  The  materials  were  so  used.  The  mate- 
rial men  sought  to  fix  a  lien  upon  the  house  and  lot  under  the  statute,  but 
no  contract  in  writing  was  signed  and  acknowledged  by  the  wife.  In  suit 
to  subject  the  house  and  lot  to  the  lien  for  materials,  ?ield,  that  the  house 
and  lot  was  a  homestead,  in  contemplation  of  law,  when  the  debt  was  in- 
curred.    Cameron  A  Co,  v.  Gebhard^  610. 

8*  Intent  and  accompanying  act  showing  an  active  purpose  to  make  a  homestead 
in  fact  by  residence  is  a  dedication  of  homestead,  in  advance  of  actual  occu- 
pancy.  Id, 

9.  See  review  and  discussion  of  the  numerous  homestead  cases  decided  by  this 
court.    Id. 

Homestead  Donation. 

1.  An  application  made  for  a  homestead  donation  in  the  name  of  the  wife,  but 

made  by  the  husband  for  a  homestead  for  the  family,  is  not  invalid  be- 
cause not  made  in  name  of  the  husband.    McCarty  v.  Oomez^  10. 

2.  Under  article  3924,  Revised  Statutes,  granting  pre-emption  rights  to  citi- 

zens of  the  State  of  Texas,  an  alien  can  not  claim  or  become  entitled  to  a 
homestead;  at  least  such  claim  before  patent  would  be  invalid  against 
another  application  by  an  actual  settler  upon  the  land.    Id, 

3.  A  failure  to  make  settlement  upon  land  claimed  as  homestead  pre-emp- 

tion, or  to  occupy  the  same,  will  result  in  a  forfeiture  of  the  right  of  such 
claimant.  This  forfeiture  may  be  taken  advantage  of  by  another  pre- 
emptor  who  is  an  actual  settler,  for  the  land  became  vacant  by  such  for- 
feiture.   Id, 

4.  That  application  was  not  made  for  the  land  by  the  pre-emptor  within 

thirty  days  after  his  settlement  is  immaterial,  where  the  application  was 
made  before  any  other  valid  claim  attached  to  it.    M, 

Hotel  Register.    See  Evidence^  3, 

Husband  and  Wife.    See  Homestead  Donation^  1, 

Illegal  Sale  of  Wife's  Lands. 

The  sale  denounced  in  article  4603,  Paschal's  Digest,  is  one  that  "illegally 
affects"  the  separate  property  of  the  wife.  It  requires  a  sale  effected ;  one 
that  in  the  appearance  of  things  attempts  to  convey  title  to  the  property 
of  the  wife.  This  statute  does  not  apply  to  a  deed  signed  by  husband  and 
wife  and  wanting  in  the  privy  acknowledgment  of  the  wife.  Harris  v, 
WelU,  312. 
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Inadequacy  of  Price. 

1.  Sheriff  sale  of  property  claimed  by  wife  of  defendant  in  ezecntiOB  as  bar 

separate  property.  At  the  sale  the  husband  disclaimed  ownership,  and 
her  own  claim  was  asserted.  Held^  that  Uie  wife  coald  not  complain  of  in- 
adequacy of  price.     WliUe  v.  HarrU^  42. 

2.  The  title  of  defendants  not  depending  uix>n  any  ri^its  acquired  in  the  adjust- 

ment made  in  re^rd  to  tlie  trust  deed  in  the  record,  the  fact  that  it  was 
fraudulent  could  not  change  the  result.  That  such  mort^i^a^  was  believed 
to  be  a  valid  lien  upon  land  sold  at  execution  sale  affords  a  reason  for  the 
sale  at  a  price  otherwise  inadequate.    Brackenridge  v,  Cobb,  448. 

3.  An  execution  d^tor  complaining  of  inadequacy  in  price  at  sale  of  his  prop- 

erty should  promptly  act  to  avoid  such  sale  aj2^inst  the  necessary  parties.  Id. 

Injunction.    See  Public  Road,  1-3. 

1.  A  party  seeking  possession  or  protection  against  injury  to  the  land  in  con- 

troversy, either  in  trespass  to  try  title  or  to  foreclose  a  mortgage,  must 
resort  to  the  writ  of  sequestration.  Injunction  is  not  the  remedy.  Bate- 
son  V.  Choate,  239. 

2.  Injunction  was  sought  against  an  irrigation  ditch  company  to  restrain  it  from 

taking  lands  of  the  plaintiffs  for  site  for  dam  and  for  ditches.  It  appeareil 
that  condemnation  proceedings  were  pending  under  the  statute.  There  was 
no  allegation  that  the  land  was  not  within  the  arid  portion  of  the  State. 
Held^  error  to  grant  a  perpetual  injunction.  Irrigation  Ditch  Co.  v.  Hudson^ 
687. 

3.  The  plaintiffs,  in  seeking  a  perpetual  injunction,  had  the  burden  of  showing 

facts  authorizing  its  issuance.  Failure  to  allege  that  the  land  was  not  arid 
was  fundamental  defect.    M. 

Injuries  Resulting  in  Death.    See  Damages^  6. 

Intent.    See  Homestead,  2,6,8 

Interest.    See  Usury,  1,  2. 

International  &  Great  Northern  Railway  Company,  Tax  Bxemp« 
tion. 

1.  The  Act  of  March  10, 1875,  does  not  exempt  from  taxation  any  property  not 

exclusively  acquired  by  virtue  of  the  charter  of  the  International  Bail  way 
Company.  Money  deposited  in  a  bank  by  the  receiver  of  the  International 
&  Great  Northern  Railway  Company,  it  not  being  shown  to  have  been  ac- 
quired exclusively  under  the  charter  of  the  International  Railway  Company, 
is  not  exempt  from  taxation  under  said  act.    Campbell  v.  Wiggins,  424. 

2.  A  proviso  in  a  statute  is  generally  intended  to  except  something  which  would 

otherwise  have  been  within  it.  The  words, ''  Provided,  that  nothing  in  this 
act  containe<l  shall  be  construed  to  exempt  from  taxtion  ♦  ♦  ♦  any  prop- 
erty acquired,  or  hereafter  to  be  acquired,  by  virtue  of  the  charter  of  tne 
Great  Northern  Railway  Company,"  are  not  of  dou1>tful  meaning.  They 
contain  an  affirmative  declaration  that  the  acquisitions  of  the  company  (the 
International  &  Great  Northern  Railway  Company)  through  the  latter  char- 
ter were  not  to  be  included  in  the  exemption.  M. 
8.  Independent  of  the  proviso,  it  does  not  affirmatively  appear  that  the  gains 
from  the  Great  Northern  Railway  Company  charter  were  ex^npted  from 
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International  &  Great  Northern  Hallway,  etc.— coiif intend. 

taxation  under  the  compromifie  act  ^raiitin^  exemptions  to  tlio  conBolhlated 
International  &  Great  Northern  Railway  Company.  See  discussion  of  the 
several  statutes  touching  the  rights  of  the  Intematiooal  &  Great  Northern 
Kailway  Company,    m. 

Intervention.    See  Stoppage  in  TraJisitu,  4. 

That  an  intervenor  bought  an  interest  in  the  land  in  controversy  from  one 
not  a  party  subsequent  to  the  tiling  of  the  suit,  in  no  way  affects  his  right 
to  intervene  and  assert  such  title  as  he  may  have.  Stanley  v,  Schwalby,  348. 

Irrifiration. 

1.  The  Act  of  1889  (General  Laws,  page  100),  relating  to  irrigation,  is  not  in- 

operative because  it  does  not  declare  what  part  of  the  territory  of  the  State 
should  be  subject  to  its  operation.    Irrigalion  Ditch  Co,  v,  Hudson^  587. 

2.  Under  said  statute,  the  '^  arid  portion  of  the  State/'  to  which  the  act  applied, 

is  defined  to  be  "  lands  in  that  part  of  the  State  where  rainfall  was  insufficient 
for  agricultural  purposes,  and  irrigation  therefore  necessary."'  This  as  to 
any  given  tract  of  land  ia  a  question  of  fact,  to  be  determined  as  any  other 
fact;  nor  have  courts  judicial  knowledge  as  to  such  facts.    JH. 

B.  Injunction  was  sought  against  an  irrigation  ditch  company  to  restrain  it 
from  talking  lands  of  the  plaintiffs  for  site  for  dam  and  for  ditches.  It 
appeared  that  condemnation  proceedings  were  pending  under  the  statute. 
There  was  no  allegation  that  the  laud  was  not  within  the  arid  portion  of 
the  State.    Heldj  error  to  grant  a  perpetual  injunction.    Id, 

4.  The  plaintiffs,  in  seeldng  a  perpetual  injunction,  had  the  burden  of  show- 
ing facts  authorizing  its  issuance.  Failure  to  allege  that  the  land  was  not 
arid  was  fundamental  defect.    M. 

6.  Section  2  of  tlie  Act  of  1889  (General  Laws,  page  100)  can  not  operate,  and 
probably  was  not  intended  to  operate,  on  the  rights  of  riparian  owners  ex- 
isting when  the  law  was  passetl,  but  was  intended  to  operate  only  on  such 
interests  as  were  in  the  State  by  reason  of  its  ownership  of  lands  bordering  on 
rivers  or  natural  streams.    Id, 

6.  The  Act  of  March  19, 1889,  gives  to  such  corporations  the  right  to  condemn 

any  property  necessary  for  the  uses  and  purposes  of  the  enterprise  in  the 
business  for  which  the  corporation  was  createil,  if  such  property  will  pass  or 
may  be  included  under  the  term  **  lands.''    Id, 

7.  Under  the  power  to  condemn  lands  would  be  Included  the  right  to  take  water ^ 

but  the  water  should  be  paid  for,  regardless  of  whether  taken  above  or  upon 
the  land  of  a  riparian  owner  whose  right  to  have  the  water  flow  in  its  accus- 
tomed course  and  quantity  is  invaded.    Id, 

Judgment  Lien.    See  Homestead,  4. 

Jorisdiotion.    See  Writ  of  Error, 

The  pleadings,  the  evidence,  and  the  proceedings  In  a  case,  as  they  are  evolved 
from  its  commencement  until  its  determination  in  the  court  of  last  resort, 
become  a  part  of  such  case,  an<1  questions  arising  upon  either  may  call  for 
determination  upon  the  final  appeal.  This  case  presents  the  question, 
whether  two  Judges,  the  other  being  disqualiflc<1,  constitute  a  legal  court 
under  section  11,  article  5,  of  the  (Constitution  of  the  State,  in  tlie  Court  of 
Civil  Appeals.  The  Constitution  prescribes:  "  When  tlic  Court  of  Civil  Ap- 
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Jorisdiotion  —  con^fntcM. 

peal8,  or  any  member  thereof,  shall  be  disqualified  to  hear  and  detennlne  any 
case,  the  same  shall  be  certified  to  the  Governor,  who  shall  immediately  com- 
mission the  requisite  number  of  persons  learned  in  the  law  for  the  trial  of 
such  case,''  etc.  It  follows,  therefore,  that  the  case  involves  the  construc- 
tion of  a  clause  in  the  Constitution  of  the  State,  and  that  this  court  has  juris- 
diction.   CUy  of  Austin  v.  NaUe^  620. 

Justice  Ctourt.    See  Appeal,  1-3,  5;  Pleadings.  1. 

Attachment  suit  ag^ainst  Hensley  upon  a  verified  account  for  a  balance  of 
$45.  The  property  seized  was  replevied,  August  Vogt  and  another  being 
sureties  on  the  bond.  The  docket  entries  were  as  follows  (after  the  names 
of  the  parties)  • 

"  Suit  upon  account  for  $45,  of  date  of  September  — ,  1886.  Interest. 
Filed  10th  day  of  November,  1887.  Citation  issued  the  10th  day  of  Novem- 
ber, 1887,  returnable  to  December  Term,  A.  D.  1887,  and  placed  in  the  hands 

of  Z.  M.  Bailey.    Mailed  to  sherifi*  of .  Returned  executed  12th  day 

of  November,  1887. 

^^This  cause  coming  to  be  heard,  this  the  8th  day  of  December,  1887^ 
and  for  trial,  the  plaintiff  appearing,  and  defendant  being  three  timea 
severally  callecl  and  failing  to  appear;  therefore  the  court  adjudges,  de- 
crees, and  orders,  that  judgment  be  rendered  in  favor  of  J.  W.  Dorsey, 
and  against  defendant  Daniel  Hensley  as  principal,  and  August  Vogt  and 
F.  J.  Koeniger  as  sureties  on  replevy  bond,  for  #45  and  all  costs  expended 
in  cause,  for  which  let  execution  issue. 

'^  Given  under  my  hand,  this  the  8th  day  of  December,  1887. 

[Signed]  "  J.  A.  Stewakt,  J.  P." 

Execution  issued  against  the  parties  named  in  the  judgment,  and  Vogt 
sought  by  injunction  to  restrain  the  collection.  Vogt  and  Koeniger  were 
sureties  in  a  replevy  bond  for  Hensley.  The  attachment  was  not  fore- 
closed.   Held: 

1.  That  said  entry  sufficiently  showed  a  judgment  against  Hensley,  t^e^ 
principal. 

2.  It  was  harmless  error  that  the  justice  of  the  peace  was  allowed  to 
testify  that  he  intended  to  render  judgment  against  Hensley. 

3.  It  was  proper  to  render  judgment  against  the  sureties  in  the  replevy 
bond. 

4.  The  docket  entry  showed  service  had  been  had  of  citation  upon  Hens- 
ley.   Vogt  V,  Dorsey^  90. 

Iievy  upon  Land  cte  Liien. 

The  due  record  and  indexing  of  a  judgment  will  not  affect  a  levy  made  un- 
der a  valid  judgment,  the  levy  being  followed  by  sale.  Nor  is  the  purchaser 
at  said  sale  required  to  place  his  sherlff*'s  deed  upon  record  as  against  the 
rights  of  the  original  imrtics  to  the  recorded  judgment.  Brackenridgev. 
Cobb,  448. 

Levy— Wrongful  Seizure.   See  Attachment,  1^. 

License  by  City  to  Pursue  Occupation.    See  Municipal  Taxation. 
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Limitation.  See  Parties,  2. 
!•  Land  was  bought  from  the  State  in  1877.  It  was  patented  in  1889.  In 
such  ease,  as  the  purchaser  could  maintain  trespass  to  try  title  for  the 
land  upon  bis  contract  with  the  State,  the  statute  of  limitations  would 
run  against  such  purchaser  in  favor  of  one  in  adverse  possession  before 
the  patent  issued  for  the  land.     DutKyn  v.  Thompson,  115. 

5.  While  payment  of  taxes  may  be  proven  by  direct  or  circumstantial  evi- 

dence, and  while  parol  testimony  to  such  payment  is  competent,  still  where 
the  land  is  incorrectly  listed  upon  the  tax  rolls  the  parol  testimony  to  pay- 
ment will  be  evidence  of  payment  upon  the  lands  assessed.  The  tax  payer 
can  not  apply  such  payment  to  lands  not  listed,  although  the  laud  was 
listed  erroneously  by  mistake.    See  facts.    M, 

8.  Edward  Ross  was  bom  April  17, 1860.    He  became  of  age  on  April  16, 1881. 

Suit  was  filed  for  land  adversely  held  in  the  interval  on  April  16, 1886. 
Held^  that  the  five  years  adverse  possession,  and  within  which  he  had  the 
right  to  recover,  ended  upon  the  15th  of  April,  and  that  the  action  was 
barred.  Hoss  v.  Morrow,  172. 
4.  A  city  may  hold  land  appropriated  by  it  for  public  streets  adversely  to  the 
owner.  The  ordinary  uses  of  a  public  street  should  be  regarded  as  such 
adverse  possession.  It  seems,  however,  that  in  claiming  under  the  stat- 
ute of  five  years,  payment  of  taxes  should  be  proven  by  the  city  as  in 
other  cases.    Moore  v.  City  of  Waco,  206. 

6.  A  tax  deed  is  admissible  m  evidence  to  support  tlie  plea  of  five  years  lim- 

itation, as  well  as  of  claim  for  improvements  made  in  good  faith,  without 
proof  of  a  levy  of  the  tax  and  the  usual  prerequisites  to  a  sale  for  the 
taxes.    Schleicher  v,  Oatlin,  270. 

6*  A  tax  deed  void  on  its  face  is  not  a  deed  as  meant  by  the  statute  of  limita- 
tion of  five  years.   J3. 

7*  A  deed  signed  by  husband  and  wife,  but  not  duly  acknowledged  by  the 
wife,  the  acknowledgment  by  the  husband  being  legal,  where  there  is 
nothing  to  show  otherwise  than  that  the  land  conveyed  was  community 
property,  is  a  sufficient  basis  for  limitation  under  recorded  deed  under  the 
five  years  statute;  and  this  although  the  land  be  the  separate  property  of 
the  wife.    Harris  v.  Wells,  312. 

8*  Suit  by  heir  of  the  mother  for  land  alleged  to  have  been  the  mother's  sep- 
arate property.  The  land  had  been  the  subject  of  an  attempted  sale,  but 
which  was  void  as  to  the  mother  by  reason  of  defective  certificate  of 
privy  acknowledgment.  The  plaintiff  was  a  minor  at  her  mother's  death. 
Held,  that  limitation  began  at  the  mother's  death,  and  was  not  interrupted 
by  the  subsequent  marriage  of  the  daughter,  who  was  the  plaintiff.   Id. 

9.  As  no  action  can  be  maintained  against  the  government,  no  limitation 

would  run  in  its  favor  against  the  owner  of  land  occupied  by  the  United 
States.   Stanley  v.  SchwaWy,  348.  . 

10.  The  United  States,  whether  named  in  a  State  statute  of  limitations  or  not, 

is  not  bound  thereby,  and  unless  therein  expressed  in  the  statute  the  rule 
is  well  established  that  such  statutes  are  not  applicable  to  a  State,  or  to  the 
Uuite<l  States,  whether  appearing  as  plaintiff  or  defendant.    Id. 

11.  Limitation  runs  when  the  right  or  cause  of  action  accrues,  and  not  before. 

This  right  does  not  exist  unless  facts  exist  which  authorize  the  owner  to 
sue,  and  the  law  allows  him  to  sue  the  party  aggressing  upon  the  property 
claimed.    Id. 
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Mandamus. 

1.  A  writ  of  mandamus  wiU  lie  a^inst  an  officer  to  compel  the  perfimnanoe  of 

a  plain  ami  imperative  duty.  The  act  to  be  oompellecl  must  be  one  wliidi 
be  has  no  discretion  to  refuse  to  perform,  and  which  does  not  call  for  the 
exercise  of  bis  jud^pnent  upon  matters  of  fact.    Teat  v.  MeOawjheif^  478. 

2.  We  are  clearly  of  opinion  that  It  was  Inteiuled  neither  by  the  recent  amend- 

ments to  the  Constitution  nor  by  the  statutes  which  have  been  passed  in 
pursuance  thereof,  to  confer  Jurisdiction  on  this  court  to  try  a  case  on  man- 
damus in  which  the  act  fiOU|i:ht  to  be  compelled  may  involve  the  determina- 
tion of  a  doubtful  question  of  fact.  It  was  not  intended  tiiat  the  Jurisdic- 
tion should  be  exercised  In  any  case  unless  the  officer  was  under  a  le^al  obli- 
gation to  do  the  act,  and  the  right  to  have  it  performed  was  not  dependent 
upon  the  determination  of  siK-h  doubtful  questions  of  fat  t    Kl. 

3.  Laches  may  be  a  bar  to  a  writ  of  mamlamus,  and  mandamus  is  refused  on  that 

ground  when  this  court  is  asketl  to  compel  the  CommiM>ioner  of  the  General 
Land  Office  to  cancel  a  patent  forty- Ave  years  after  its  issuance,  alleged  to 
have  been  Issued  by  mistake,  and  to  issue  another  patent  m  another  name. 
It  seems  that  the  certificate  and  field  notes  were  in  the  name  lu  which  it 
was  sought  to  liave  the  iiatent  issue<l.    kl. 

4.  Qusere.  wlietlier  the  legislature,  in  attempting  to  define  the  Jurisdiction  of 

the  Supreme  Court  in  mandamus  suits,  has  sufficiently  ^^  specified  the  cases*' 
in  which  the  court  may  grant  the  writ,  as  required  by  the  Constitution,  if. 
6.  The  (H>nstitutioiial  clause  drawn  into  discussion  is:  ** The  Legislature  may 
confer  original  Jurisdiction  on  the  Supreme  Court  to  issue  writs  of  qao 
warranto  and  mandamus  in  sucli  ;ases  as  may  be  specified,  except  as  iigainst 
the  Governor  of  the  State."  The  statute  is  "  The  Supreme  Court,  or  any 
Justice  thereof,  shall  have  power,  *  *  *  and  in  term  time  or  vacation 
may  issue  writs  of  quo  warranto  or  maniamus  against  any  district  Judge  or 
officer  of  the  State  government,  except  tlie  Governor  of  tlie  State/*   it/. 

Marie  and  Brand.    See  Cattle^  Sale  of  on  Bange,  ^-5. 

Master  and  Servant.    See  Raihoays,  5, 14. 

1.  Burnett,  a  foreman  of  a  crew  engaged  in  building  an  Iron  bridge,  in  em- 

ploy of  appellant,  while  using  a  steel  hammer  had  an  eye  put  out  by  a 
splinter  from  the  hammer.  He  sueil  for  damages  for  the  injury.  There 
was  no  evidence  that  the  brittleness  of  the  metal  of  the  hammer  rendered 
it  defective,  or  unsuitable  for  the  character  of  work  in  which  Burnett 
was  using  it  when  injured.  The  undisputed  testimony  was  that  all  steel 
hammers  are  brittle,  if  made  hard  enough  to  work  with.  The  hammer 
used  was  too  small,  and  this  was  apparent.  There  was  no  issue  whether 
Burnett  knew,  or  could  have  known  by  using  ordinary  care,  of  the  de- 
fects, from  brittleness  or  its  Rize.  Held^  a  charge  submitting  these  defects 
to  the  Jury  was  to  try  the  case  upon  a  wrong  theory,  and  was  misleading. 
Bridge  Co.  v.  Burnett^  16. 

2.  It  being  manifest  that  the  hammer  used  by  Burnett  when  injured  was  not 

adapted  or  suitable  lor  the  work  in  which  he  was  engaged,  the  court 
should  have  charged  the  Jury  that  if  the  plaintiff  knew,  or  by  ordinary 
care  could  have  known,  that  the  hammer  was  defective,  he  having  selected 
it  for  his  own  use,  he  could  not  recover.    Ji. 

3.  There  being  evidence  that  by  an  unskillfid  blow  by  the  plaintiff  with  the 

hammer  a  splinter  from  it  was  detached  and  struck  his  eye,  there  should 
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liaster  and  Servant— cont/nu^^ 

hare  been  given  in  ditrfi^e  the  effect  of  contributory  neglig^ioe  on  his 
part.  Id. 
4,  All  of  the  witnesses  testifying  that  the  chipping  of  the  scales  or  splinters 
was  one  of  the  ordinary  risks  incident  to  any  work  in  which  steel  ham- 
mers are  used,  the  court  when  requested  should  have  charged  the  jury 
that  the  plaintiff,  in  entering  the  employment  of  the  bridge  company, 
assumed  the  usual  and  ordinary  risks  incident  to  the  service  for  which  he 
was  employed.    M. 

0.  See  charge  approved  as  correctly  stating  the  law  in  an  action  by  an  em- 

ploye against  the  owners  of  a  steam  saw  mill  for  damages  for  personal  in- 
juries inflicted  upon  plaintiff  from  defective  machinery.  Lumber  Co,  v. 
Denhctm^  56. 

6.  It  is  not  the  law  that  there  would  be  no  liability  if  the  very  occurrence  it- 

self complained  of  could  not  have  been  foreseen  by  the  use  of  ordinary 
care:  but  if  no  danger  could  be  supposed  to  exist  from  the  defecU  in  the 
machinery  under  any  circumstances  after  the  exercise  of  such  care,  no 
liability  would  exist.    Id. 

7.  There  being  no  conflict  in  the  testimony  that  the  plaintiff  was  an  employe 

of  the  defendant,  and  was  present  in  the  course  of  his  business  when  in- 
jured, it  was  not  error  to  refuse  instructions  submitting  in  issue  whether  he 
was  injured  when  in  discharge  of  the  business  in  which  he  was  ^uployed. 
See  facts.    Id. 

Measure  of  Damasree.    Sec  Damagee,  2,  4. 

Mental  Anguish.    See  Telegraph. 

Hezican  Land  Grants.    See  Evidence,  6-17. 

Mill  Owner. 

The  obligation  of  a  mill  owner  to  the  employes  is  to  furnish  and  use  rea- 
sonably safe  machinery  and  appliances  in  operating  such  mill.  Lwi^er 
Co.v.  Deiiham^  66. 

Mills  County,  Act  Creating. 

1.  The  act  creating  Mills  County  prescribed  that  it  *'  pay  its  pro  rata  of  the  lia- 

bilities of  the  four  counties  from  which  territory  is  taken  to  constitute  it,  in 
proportion  to  the  territory  taken  and  the  territory  remaining  in  the  old 
county."  One-fourth  of  the  territory  of  Brown  County  was  Included  within 
the  limits  of  the  new  county.  In  suit  by  Brown  County  against  Mills 
County  for  the  pro  rata  of  indebtedness  paid  by  Brown  County,  it  is  held, 
that  said  act  measures  the  liability  by  the  territory  taken,  and  not  by  its  value. 
Mills  County  v.  Brown  County^  391. 

2.  The  spirit  of  the  Constitution  requires  that  the  taxable  value  of  the  prop- 

erty in  the  territory  taken  off,  in  its  relation  to  the  taxable  value  of  the 
proijerty  in  the  territory  left  in  the  parent  county,  must  be  the  criterion  by 
which  the  indebtedness  between  the  two  counties  should  he  apportioned.  Id. 
8*  Article  11,  section  1,  of  the  Constitution,  provides,  that  '•  when  any  part  of  a 
coui)ty  is  stricken  off  and  attache<1  to  or  cieateil  into  anoUier  county,  the 
part  stricken  off  shall  be  holden  for  and  obliged  to  pay  its  proportion  of 
all  liabilities  then  existing  of  the  county  from  which  it  was  taken,  in  such 
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Mills  Oounty,  Act  OreeMn^— continued, 

manner  as  may  be  prescribed  by  law."*  This  most  be  constamed  In  sdbordl- 
nation  to  article  8,  section  1,  requiring  uniformity  and  equality  in  taxation, 
and  the  legislation  must  conform  to  that  article.  The  proyision,  therefore, 
in  the  act  creating  MUls  County,  fixing  its  liability  according  to  the  amoimt 
of  territory,  ignoring  the  taxable  value  of  the  property  therein,  imposes  an 
unequal  burden  upon  the  citizens  of  such  district,  and  is  unconstitutional,  if. 

Mortgage.    See  Chattel  Mortgage, 

1.  The  instrument  in  controversy  recites  that  Eempinski  is  indebted  to  certain 

persons,  firms,  and  corporations,  twenty-eight  in  number,  in  stated 
amounts,  and  as  K.  is  ^^  anxious  to  secure  to  the  full  extent  of  his  means 
the  payment  of  the  aforesaid  indebtedness,'^  he  constitutes  Laird  a  trus- 
tee, to  whom  he  sells,  transfers,  and  delivers  aU  of  his  stock  of  goods  in 
a  certain  store  house  then  occupied  by  the  grantor — an  invoice  of  which 
Is  to  be  attached,  etc.— also  his  notes  and  accounta;  which  property  is 
declared  to  be  all  owned  by  the  grantor  subject  to  forced  sale.  It  is  then 
added :  '^  This  transfer  and  conveyance  is  intended  as  a  mortgage,  to  se- 
cure to  the  full  extent  of  my  efi'ects  the  payment  of  the  aforesaid  claims.'' 
The  trustee  was  authorized  to  take  possession  of  the  goods,  seU  same  for 
cash,  by  wholesale  or  retail,  at  private  or  public  sale,  as  be  may  deem 
best,  and  the  proceeds  of  sales  and  collections  he  is  directed  to  apply  to 
payment  of  costs  and  expenses  of  executing  the  trust,  and  reasonable  com- 
missions to  the  trustee,  and  then  to  the  payment  of  certain  named  pre- 
ferred creditors,  in  certain  order,  "  and  the  remainder  of  said  above  enu- 
merated claims  shall  be  paid  without  distinction  or  preference.""  The 
trustee  took  possession,  and  while  executing  the  trust  certain  creditors 
brought  suit  to  declare  the  instrument  a  statutory  assignment,  etc.  Tbe 
trial  court  so  adjudged.  On  appeal,  held^  that  the  conveyance  was  a  mort- 
gage, and  it  was  sustained  as  such.    Laird  v,  Weiss  Bros.^  93. 

2.  A  mortgage  is  a  security,  and  whether  it  so  declares  or  not,  the  equity  of 

redemption  remains  in  the  mortgagor.    Id, 

3.  Preston  v..Carter  Bros.,  80  Texas,  388,  and  Johnson  v.  Robinson,  68  Texas^ 

400.  discussed.    Id, 

4.  Our  Constitution,  article  1,  section  17,  provides,  ^^that  no  person's  prop- 

erty shall  be  taken,  damaged,  or  destroyed  for  or  applied  to  public  use 
without  adequate  compensation  being  made."  A  mortgage  is  property 
within  the  meaning  of  this  provision.    Aggs  v,  Shackelford  County^  145. 

6.  The  mortgagee  or  beneficiary  in  a  trust  deed  of  land  taken  in  the  exercise  of 
the  right  of  eminent  domain  should  be  made  a  party  to  condemnation 
proceedings.  Proceedings  against  the  mortgagor  will  not  afi*ect  tbe 
rights  of  the  mortgagee.    Id, 

6.  A  plaintifi*  seeking  to  have  a  deed  absolute  in  form  declared  a  mortgage, 
should  off'er  to  do  equity  by  ofl'ering  to  pay  the  debt  secured  by  the  mort- 
gage the  existence  of  which  he  asserts.    Bateson  v,  Choate^  239. 

?,  While  the  petition  was  defective  by  reason  of  its  failure  to  off'er  payment  of 
any  balance  due  upon  the  debt  if  the  deed  should  be  declared  a  mortgage, 
the  defendant  set  up  the  deed  as  title,  but  in  the  alternative  asked  foreclo- 
sure, denying  payment.  This  presented  the  issue  whether  the  deed  attacked 
by  the  plaintiff'  was  a  mortgage.    M. 
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Motion  for  New  Trial.    See  Practice  in  District  Court,  3. 

1,  See  motion  for  new  trial  on  grounds  of  alleged  newly  discovered  testimony, 
which  on  its  face  is  held  to  show  that  the  testimony  was  known  to  plaint- 
iff before  the  trial,  and  no  reason  shown  for  not  producing  it.  Conwill  v. 
Bailvoay^  96. 

a.  Motion  for  new  trial  was  overruled,  and  notice  of  appeal  given  November 
13.  On  November  15  an  amended  motion  for  new  trial  was  filed,  based 
upon  the  contents  of  depositions  filed  by  the  defendant  on  November  9. 
Held,  that  the  action  of  the  trial  court  in  striking  out  said  amended  mo- 
tion was  not  error.  But  the  action  on  the  merits  does  not  require  that  it 
be  revised.    Id, 

3.  Under  a  motion  for  new  trial  because  "  the  verdict  is  contrary  to  and  not 
supported  by  the  evidence,"  when  overruled,  special  matters  of  error 
can  not  be  assigned.  The  matter  complained  of  must  be  called  to  the  at- 
tention of  the  trial  court  before  it  can  be  considered  on  appeal.  Degener 
V,  O'Leary,  171. 

Municipal  Taxation.  See  El  Paso. 
1.  In  a  general  sense  a  license  is  an  official  permit  to  carry  on  a  business  or 
trade,  or  perform  other  acts  which  are  forbidden  by  law  except  to  persons 
obtaining  such  permit.  It  also  may  apply  to  occupations  not  otherwise 
unlawful,  but  which  the  public  welfare  may  require  to  be  under  some 
restraint.    Homing  &  Son  v.  City  of  San  Antonio,  228. 

3.  The  power  given  in  a  city  charter  to  license  does  not  confer  a  power  to 

tax ;  by  which  is  meant  the  power  to  take  from  the  citizen  a  sum  for  the 
support  of  the  government,  whether  it  be  national,  State,  or  municipal. 
Id, 
8.  The  Constitution  provides,  that  ^^  all  occupation  taxes  shall  be  equal  and 
uniform  upon  the  same  class  of  subjects  within  the  limits  of  the  author- 
ity levying  the  tax.''  Const.,  art.  8,  sec.  2.  This  is  as  binding  in  case  of 
occupation  taxes  levied  by  a  municipal  corporation  as  in  such  taxation 
levied  by  the  State.    Id, 

4.  A  municipal  tax  upon  butchers  vending  meat  of  $75  per  stall  per  annum, 

and  collected  only  of  butchers  vending  meat  at  private  stalls,  and  not  of 
butchers  renting  stalls  from  the  city,  is  a  violation  of  the  provision  of  the 
Constitution  requiring  equal  taxation.  The  inhibition  applies  to  the  col- 
lection equally  as  to  the  levy  of  taxes.    Id, 

5«  Under  the  Constitution  the  sum  a  municipal  corporation  may  collect  as  a 
tax  on  a  given  occupation  can  not  "exceed  one-half  of  the  tax  levied  by 
the  State  for  the  same  period  on  such  profesfiion  or  business.*  And  this 
necessarily  involves  the  proposition  that  the  I.egislature  must  determine 
that  the  occupation  shall  be  taxed  for  the  benefit  of  the  State  before  a  mu- 
nicipal corporation  can  tax  It  at  all.  When  the  Legislature  has  declared 
that  an  occupation  shall  be  taxed,  then,  and  not  before,  has  a  county,  town, 
or  city  the  power  to  levy  a  tax  upon  such  occupation.  The  Constitution 
only  permits  occupations  to  be  taxed  when  the  Legislature  deems  proper. 
Id. 

'6.  By  charter  of  the  city  of  Austin,  at  the  date  of  the  Issuance  of  the  bonds  in  con- 
troversy, it  was  provided :  •'  The  mayor  and  city  council  shall  have  power 
within  the  city,  by  ordinance :  First.  To  levy  and  collect  an  annual  tax,  not 
exceeding  1  per  centum,  upon  all  property  within  the  limits  of  the  city  made 
taxable  by  law  for  State  and  county  purposes,  the  money  raised  by  said  tax 


Digitized  by  VjOOQIC 


686  Index. 

Municipal  Taxation  — eon^fntced. 

to  be  used  for  the  current  expenses,  and  for  the  jBpeneral  improvement  of  the 
city.  Second.  To  raise  money  on  the  credit  of  the  dty  for  a  spedal  and 
definite  purpose,  by  issuing  bonds  of  the  city  or  otherwise;  provided,  the 
bonded  debt  of  the  city  shall  not  at  any  time  exceed  $125,000.  ♦  *  •  To 
extend  the  bonded  debt  of  the  city  beyond  the  $125,000  shall  only  be  done 
by  a  special  act  of  the  Legislature,  or  by  the  consent  of  two-thirds  of  the 
tax  paying  citizens  voting  at  an  election  ordered  for  the  purpose.  •  *  * 
Seventh.  To  construct  water  works,  gas  works,  and  street  railroads  within 
or  beyond  the  city  limits,  or  both ;  to  provide  the  city  with  water  and  ga». 
♦  ♦  •  Tenth.  To  provide  for  the  lighting  of  the  streets,  and  erecting 
lamps  thereon/^  Under  an  election  so  ordering,  bonds  were  issued  for  the 
purpose  of  furnishing  water  and  light  for  the  city,  involving  a  necessity  for 
a  tax  to  meet  interest  and  sinking  fund  of  more  than  1  per  cent.    Held: 

1.  That "  the  current  expenses  and  for  general  Improvement  of  the  dty," 
indicate  the  purposes  for  which  the  taxes  provided  in  section  1  above  may 
be  applied.  Such  tax  can  not  be  applied  to  payment  of  interest,  etc.,  on 
bonds  issued  under  section  2. 

3.  ^^  General  improvement'^  means  ordinary  improvement,  i.e.,  that  which 
ordinarily  occurs,  and  which  may  be  paid  for  out  of  the  revenue  authorized 
for  general  purposes. 

8.  The  words  in  second  provision,  **for  a  special  and  definite  pnrpoeer 
are  in  contradistinction  to  the  words,  **  current  expenses  and  general  im- 
provement,'' in  the  first  provision.  The  meaning  is,  that  for  any  spediJ  ob- 
ject for  which  the  city  is  authorized  to  expend  money — such  as  the  supply- 
ing the  inhabitants  with  water  or  lighting  its  streets— money  may  be  raised 
by  the  sale  of  bonds. 

4.  The  power  to  issue  bonds  given  by  the  charter  implies  the  power  to 
levy  a  tax  to  discharge  the  debt  (interest  and  sinking  fund). 

5.  The  Legislature  not  having  fixed  a  limit  in  the  charter,  the  Constitution 
operates  to  limit  the  rate  of  taxation  to  2J^  per  centum  per  annum. 

6.  The  second  provision  above  is  to  be  construed  as  if  it  had  expressly  au- 
thorized a  tax  to  pay  the  interest  and  sinking  fund  of  the  bonds,  wiUiout 
naming  the  per  centum  to  be  levied,  and  that  it  conferred  upon  the  city  the 
power  to  levy  for  the  purposes  indicated  any  tax  within  the  limits  fixed  by 
the  Constitution.     City  of  Austin  v.  Nolle,  620. 

7.  The  power  granted  the  city  of  Austin  in  its  charter  to  raise  money  by  isming 

bonds  implies  the  right  to  issue  bonds  having  the  commercial  quality  of 
negotiability.    Bonds  mean  negotiable  securities.    M, 

8.  Conceding,  for  the  sake  of  argument,  that  we  could  hiquire  into  an  election 

held  strictly  according  to  the  terms  of  the  law,  we  are  of  opinion  that  we 
could  not  set  it  a^ide  by  reason  of  any  fraudulent  representations  that  may 
have  been  made  to  the  electors  in  order  to  procure  their  votes.  Having  a 
plain  proposition  submitte<1  to  them,  the  voters  must  be  presumed  to  know 
its  meaning  and  efl"ect.  and  to  act  at  their  peril ;  and  in  absence  of  bribery  or 
other  corrupt  influence,  in  a  proceeding  afi'ecting  the  validity  of  the  election, 
no  inquiry  as  to  their  motives  can  be  permitted.   JS. 

9.  That  an  ordinance  was  passed  subsequent  to  the  order  for  the  election,  that 

no  bonds  should  be  sold  at  less  than  par,  and  that  subsequent  to  the  election 
it  was  repealed,  presents  no  ground  of  attack  when  the  bonds  were  9M  at  95 
oent«  on  the  dollar,  and  bore  5  per  cent  interest.    M, 
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Negligence.    See  Master  and  Servant, 

Notice.    See  Corporations^  Private,  2,  3;  Partnership,  5;  Beeitals;  Begistrc^ 
tion,  1-3;  Vendor's  Lien,  3, 

1.  As  a  general  rule  notice  to  the  agent  is  notice  to  the  principal.  This,  how- 

eter,  does  not  apply  to  a  case  where  an  agent  authorized  to  purchase  a 
stock  of  cattle  began  negotiations  which  were  broken  off,  and  the  princi- 
iml  subsequently,  and  negotiating  in  person,  made  the  purchase.  In  the 
negotiations  between  the  agent  and  the  seller  the  latter  made  material 
statements  touching  the  subject  of  the  sale.  In  such  case  the  principal 
was  not  charged  with  notice  of  the  statements  made  to  the  agent.  Irvine 
V,  Grady,  120. 

2.  A  purchaser  from  the  heirs  of  parties  known  by  such  purchaser  to  have 

been  husband  and  wife,  is  charged  with  notice  as  to  who  are  heirs.  Buy- 
ing from  a  part  of  them,  he  can  not  be  an  innocent  purchaser  as  to  the 
others.  Boss  v.  Morrow,  172. 
8.  The  headright  league  and  labor  land  certificate  issued  February,  1838,  to 
JowelL  gave  notice  to  all  persons  that  persons  other  than  the  original 
grantee  might  have  an  interest  in  it,  and  that  it  could  not  have  legally 
issued  to  him  but  for  his  relation  to  some  other  person.  Hill  v.  Moore,  335. 

4.  A  purchaser  of  a  headright  league  and  labor  land  certificate  stands  charged 

with  notice  of  the  fact  that  the  headright  was  community  property  of  the 
grantee  and  his  wife,  of  her  death,  and  of  existence,  etc.,  of  her  child,  etc., 
in  absence  of  testimony  showing  that  such  inquiry  as  a  prudent  man  ought 
to  make  failed  to  develop  the  facts  as  they  existed.    Id. 

5.  A  telegram, ''  Smithville,  9-4. 1889.    To  W.  S.  Carter,  Taylor:    N.  B.  Gor- 

such  is  dead.  Answer.  F.  S.  Faust,"  was  not  promptly  delivered.  M.  E. 
Carter  was  wife  of  W.  S.  Carter,  and  daughter  of  the  deceased  Gorsuch. 
Action  for  damages  by  W.  S.  Carter  against  the  telegraph  company.  Held, 
that  the  defendant  company  is  not  chargeable  with  notice,  from  the  terms 
of  the  dispatch,  of  the  fact  that  M.  E.  Carter  was  wife  of  W.  S.  Carter,  or 
daughter  of  the  deceased  Gorsuch.     Telegraph  Co.  v.  Carter,  580. 

Occupation  Tax.    See  Municipal  Taxation,  2-4. 

Opinion. 

1.  It  was  competent  to  allow  a  witness  to  give  his  opinion  as  to  the  value  of 
the  use  and  occupation  of  a  tract  of  land,  the  witness  being  familiar  with 
the  facts,  although  there  was  no  market  value  known  to  said  witness  for 
like  property.    Bailway  v,  D unman,  176. 

a.  On  trial  of  a  suit  for  personal  injuries  against  a  railway  company,  the  plaint- 
iff, testifying  in  his  own  behalf,  was  asked :  ^*  State  if  you  can  approximate 
what  expenses  you  have  been  at  by  reason  of  the  accident  and  injuries  re- 
ceived?'' The  question  was  objected  to,  but  the  objection  was  overruled, 
and  witness  answered,  "About  $750  or  $800.''  Held,  error.  The  plaintiff 
must  have  known  the  items  of  expense  and  should  have  given  tliem.  Bail' 
way  V.  Wesch,  593. 

Parol  Partition  of  Lcuid.    See  Partnership.  3,  4. 
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Parties. 

1.  It  is  not  an  open  question  in  tiiis  court,  that  when  the  evidence  derelope  the 

fact  that  the  decreased  (for  causin|i:  whose  death  damages  are  sought)  liad 
other  relatives  who  under  the  statute  can  share  in  the  damages  recovered  for 
liis  death,  the  proceedings  must  he  arrested  until  the  pleadings  are  so 
amended  that  the  suit  can  be  conducted  for  the  use  of  all  of  the  beneficiaries. 
Baihoay  v,  Wilson,  516. 

2.  In  an  action  for  damages  for  negligently  causing  the  death  of  a  person,  it  is 

no  answer  to  an  objection  made  for  want  of  proper  parties  plaintiff,  to  reply 
that  the  claim  of  the  unjoined  beneficiaries  is  barred  by  the  statute  of  limi- 
tations.   Id, 

Partition  of  Partnership  Assets.    See  Partnership,  1-4. 

Partnership—Partition  of  Assets. 

1.  Whether  land  belonging  to  a  firm  is  to  be  considered  as  part  of  the  part- 

nership stock  will  depend  on  the  intention  of  the  partners,  to  be  ascer- 
tained by  their  acts  or  agreements,  either  express  or  implied.  It  may  be 
made  partnership  stock  by  the  parol  agreement  of  the  partners.  MurreU 
V,  MandeUmum,  22. 

2.  When  real  estate  is  a  part  of  the  partnership  effects  it  is  to  be  treated  in 

equity  as  a  part  of  the  partnership  funds.  And  whatever  may  be  the 
form  of  the  conveyance  to  the  firm,  it  will  be  held  subject  to  all  the 
equitable  rights  and  liens  of  the  partners  which  would  apply  to  it  if  it 
were  personal  estate.    Id. 

8.  The  trial  court  found  that  the  firm  assets  had  been  about  equally  divided 
between  two  partners  upon  a  settlement  between  them,  one  taking  his 
share  in  money,  the  other  taking  property,  of  which  the  land  in  con- 
troversy was  part.  Held,  that  the  land  belonged  to  the  party  to  whom 
it  was  allotted  in  the  parol  division  of  assets.  He  also  assumed  the  pay- 
ment of  firm  debts,  and  paid  them,  and  rendered  the  land  for  taxes  there- 
after, and  no  adverse  claim  was  asserted  for  over  twenty  years.    H, 

4.  Upon  the  theory  that  the  two  partners  owned  the  land  as  tenants  in  com- 
mon, a  parol  partition  would  have  been  recognized.  Such  partition  is 
not  within  the  statute  of  frauds.    Id, 

6.  It  appearing  by  the  evidence  that  the  defendant's  grantors,  who  bought  of 
the  partner,  had  knowledge  of  the  claim  by  the  plaintiff  of  the  entire  tract 
from  the  partner  to  whom  it  had  been  allotted  in  the  partition,  and  it  not 
appearing  that  defendant  had  paid  the  purchase  money,  he  can  not  be  con- 
sidered a  bona  fide  purchaser.    Id, 

6.  Creditors  of  a  firm  which  was  dissolved  by  one  partner  buying  the  interest 
in  the  firm  business  from  his  copartner,  have  no  lien  against  the  firm  as- 
sets after  the  dissolution,  none  having  been  preserved  in  the  dissolution. 
Willis  &  Bro,  v,  Thompson,  301. 

Pa3niient  of  Taxes.    See  Limitation,  2. 

Penal  Statutes.    See  Bailways,  18, 19,  22-24, 

Pleadings. 
1.  Where  an  account  is  filed  and  an  entry  of  the  nature  of  the  claim  is  made 
upon  the  docket  of  the  justice,  which  indicates  that  the  proper  issues  were 
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made  on  the  part  of  the  plaintiff,  it  will  not  be  presumed  that  sufficient 
oral  pleadings  were  not  made.  Technical  rules  of  pleading  do  not  apply 
to  the  manner  of  forming  issues  in  the  Justice  Court  in  ordinary  suits. 
(See  account  and  doclcet  entry  held  sufficient.)    Railway  v,  Anderson,  88. 

2.  Plaintiff  sued  for  an  undivided  interest  in  two  tracts  of  land,  and  for  other 

relief  against  the  owners  of  the  other  interest.  As  an  exhibit  to  the  peti- 
tion was  attached  a  copy  of  a  will  under  which  the  defendants  claimed. 
The  defendants  pleaded  not  guilty.  Without  objection,  the  will  was  ad- 
mitted in  evidence,  with  testimony  tending  to  show  that  the  devisee, 
widow  of  the  testator,  elected  to  take  under  the  will.  The  will  disposed 
of  community  property.  The  will  and  supporting  evidence  were  relied 
upon  to  defeat  the  claim  of  the  plaintiff.  On  appeal  the  question  of  the 
sufficiency  of  the  answer  to  admit  the  will,  etc..  in  evidence  was  raised. 
Held,  no  ground  for  reversal  was  shown.    Smith  v.  BtUler,  126. 

3.  Where  the  petition  filed  in  the  District  Court  alleges  an  amount  in  contro- 

versy within  the  jurisdiction  of  the  court,  and  the  defendant  contends  that 
the  real  amount  in  controversy  is  less  than  such  jurisdiction,  and  that  it  has 
been  fraudulently  alleged  at  such  greater  value  for  the  purpose  of  conferring 
Jurisdiction  of  the  case  upon  such  court,  it  is  necessary  that  such  facts  be 
pleaded  by  the  defendant,  and  that  the  plea  be  filed  in  due  order  of  plead  - 
ing;  that  is,  in  abatement.    Hoffinan  v.  Building  and  Loan  Assn.^  409. 

4.  It  is  not  good  pleading  to  allege  that  an  act  has  been  fraudulently  done,  or  is 

about  to  be  fraudulently  done.  The  petition  should  allege  specifically  what 
is  proposed  to  be  done,  so  that  the  court  may  draw  the  legal  conclusion  from 
the  facts  stated,  or  it  should  be  stated  that  the  specific  facts  were  not  within 
the  knowledge  of  the  plaintiflf.  City  of  Austin  v.  Naile,  520. 
^.  An  allegation  that  *'  all  the  proceedings  subsequent  to  the  reix)rt  of  the  en- 
gineer were  to  carry  out  the  scheme  suggested  by  such  report,  which  was 
taken  by  said  council  as  a  basis  of  subsequent  action  by  said  city,  which  re- 
port is  made  a  part  hereof,''  Is  sufficient  to  show  that  the  object  of  the 
pleader  was  to  allege  that  the  work  recommended  by  the  engineer  was  the 
work  which  the  council  was  about  to  perform.  Id. 

6.  See  petition  setting  out  several  distinct  Items  of  service  for  which  compensa- 

tion was  asked.  There  was  a  general  demurrer,  and  a  siXH,ial  exception 
that  '*  the  petition  does  not  show  the  Items  of  service  claimed  by  the  plaint- 
iff with  sufficient  certainty  and  particularity  to  require  the  defendant  to  plead 
thereto.-'  Some  of  the  items  were  distinctly  descnbed.  Held,  that  the  gen- 
eral demurrer  was  rightly  overruled.  See  example.  Railway  v .  Granger,  574 . 

7.  Caldwell  v.  Haley,  3  Texas,  317,  discussed  and  adhered  to,  but  held  not  to  ap- 

ply where  several  distinct  items  are  set  out.  M. 
9,  The  rule  of  decision  where  special  exceptions  are  filed  to  parts  of  the  petition 
is  Ride  18  of  Rules  for  District  Courts :  '*A  special  exception  shall  not  only 
point  out  the  particular  pleading  excepted  to,  but  shaU  point  out  intelligi- 
bly the  obscurity  ♦  *  ♦  or  other  insufficiency  in  the  pleading  objected 
to."  An  exception  not  so  specifying  will  be  treated  as  a  general  demurrer, 
and  in  such  case,  if  any  item  in  the  petition  is  well  pleaded,  the  demurrer 
should  be  overruled.   Id. 
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Possession. 

1.  Where  plaintiff  was  iD  actual  possesgion  of  a  stock  of  cattle,  and  a  part 

of  them  were  seized  and  converted  without  any  right,  it  was  proper  to 
charge  the  Jury,  '*that  the  defendant  not  having  shown  any  right  to  or 
interest  in  the  cattle  in  controversy,  can  not  question  the  plaintiff's  right 
of  possession  of  said  cattle,  if  they  found  plaintiff  had  such  possession/' 
Bankv,  Brovon^  80. 

2.  See  facts  held  sufficient  to  show  lawful  possession  of  a  stock  of  cattle  on 

the  range  by  a  purchaser,  but  whose  evidence  of  purchase  was  not  re- 
corded.   H, 

Power  to  Sell  Under  Trust  Deed. 

A  trustee  with  power  to  sell  can  act  under  the  power  so  long  as  any  part 
of  the  debt  secured  by  the  trust  remains.     Groesbeeck  v.  Crow,  200. 

Practice.    See  Railways^  17;  Removal  of  Causes  to  United  States  Cowrts, 

1.  Suit  on  and  to  foreclose  chattel  mortgage  against  a  principal  and  surety  on 

note  declared  on.  The  surety  was  not  served  with  citation,  nor  named  in 
the  judgment.  The  appeal  bond  by  the  plaintiff  did  not  name  him :  Held^ 
that  it  will  be  presumed  that  suit  was  dismissed  as  to  the  surety.  Bank  v. 
HotUs,  69. 

2.  No  question  having  been  made  in  the  pleadings  or  otherwise  as  to  the 

regularity  of  the  writs  of  attachment  under  which  the  seizure  was  made^ 
it  was  not  necessary  to  submit  to  the  Jury  the  existence  of  the  writ,  or 
debt  supporting  it.    GUrnour  v.  Heime^  76. 

3.  Plaintiff  having  alleged  ownership  and  possession  as  against  defendant,  who 

exhibited  no  claim,  was  entitled  to  recover  upon  proving  such  possession ; 
that  on  his  purchase  of  the  cattle  he  took  a  bill  of  sale,  would  not  require 
the  production  of  such  bill  of  sale  in  order  to  recover.    Bank  v.  Broum^  80. 

4.  In  personal  action  for  taking  and  conversion  of  personal  property,  the  alle- 

gation of  the  county  where  the  trespass  was  made  is  immaterial;  e.  g.,  al- 
legation that  cattle  were  taken  in  Yoakum  County,  held  immaterial  that 
the  taking  was  shown  to  have  been  in  Gaines  County.    Id. 

5.  On  a  slight  error  in  computation,  not  brought  to  the  notice  of  the  trial 

court,  a  ease  will  not  be  reversed  on  appeal.  See  example.  Wood  &  Welder 
V,  Thornton,  109. 

6.  A  corporation  necessarily  acts  through  the  agency  of  its  servants.    It  fol- 

lows that  an  allegation  charging  negligence  against  the  corporation  will 
admit  proof  of  the  negligence  of  its  agents  who  may  be  charged  with  the 
duty  of  performing  that  the  omission  of  which  constitutes  the  negligence 
complained  of.     Railway  ©.  George^  150. 

7.  While  it  is  incompetent  as  against  the  defendant  when  sued  for  damages 

from  alleged  negligence  in  the  construction  of  its  road  or  bridges  to  ad- 
mit testimony  showing  that  since  the  injury  complained  of  the  defendant 
had  repaire<l  or  supplied  the  alleged  defect,  yet  when  by  the  testimony 
of  the  defendant  upon  the  same  subject  the  testimony  to  repairs,  etc.,  may 
1>ecoine  admissible  in  rebuttal,  any  error  in  admitting  it  when  firstoffered 
becomes  immaterial.  Id. 

8.  The  sheriff,  when  property  in  his  hands  is  claimed  by  affidavit  and  claim 

bond,  is  required  to  return  the  affidavit  and  bond  with  copy  of  the  writ 
under  which  he  seized  the  property.  When  a  copy  is  found  among  the 
papers  of  the  case  with  a  return  upon  it  signed  by  the  sheriff  officially. 
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and  showing  his  seizure  of  the  property  under  it,  and  his  release  of  it  upon 
claimant  executing  the  statutory  claim  bond,  it  will  be  presumed  that  the 
sheriff  performed  his  duty  and  returned  a  true  copy  of  the  original  writ. 
Betterton  &  Co,  v,  EclwU,  212. 
9.  Grantors  of  the  two  acres  tract  claimed  by  plaintiff  held  said  tract  under  a 
deed  reserving  streets  through  it,  and  dedicating  the  land  so  reserved  to 
public  use  as  streets.  The  work  carried  on  by  the  city  of  Waco  sought  to 
be  restrained  was  upon  one  of  the  streets  so  reserved.  In  the  prepara- 
tion for  trial  this  deed  was  Included  in  the  list  of  title  papers  furnished  by 
the  plaintiff  to  counsel  for  the  city. .  On  the  trial  the  deed  was  not  intro- 
duced by  the  plaintiff  bridge  company,  counsel  stating  that  the  plaintiff 
did  not  claim  under  it.  HeU^  under  the  circumstances  the  simple  dis- 
claimer of  holding  under  the  deed  was  not  sufficient  reason  for  exclud- 
ing it  when  offered  by  the  city.   Waco  Bridge  Co,  v.  City  of  Waco,  320. 

10.  All  litigants  must  take  notice  of  the  rules  of  the  courts  in  which  they  are  liti- 

gating. See  illustration.    Southern  Pacific  Co,  v.  Haas,  401, 

11.  Upon  the  abandonment  by  the  county  of  the  use  of  the  block  or  site  for  court 

house  and  jail,  the  fee  having  remained  in  the  State,  the  State  alone  be- 
came entitled  to  the  possession.  No  legislative  act  was  ncccswiry  to  author- 
ize the  institution  of  legal  proceedings  by  the  State  for  the  recovery  of  the 
block  so  abandoned,  against  persons  in  possession  and  holding  adversely  to 
the  State.    State  v.  Travis  County,  435. 

12.  See  application  for  leave  to  file  motion  for  rehearing  after  expiration  of  fifteen 

days  held  to  show  no  excuse  for  not  filing  the  motion  within  the  fifteen  days^ 
prescribed  by  law.   Sanis  v,  Cr eager,  497. 

13.  If  the  application  should  show  that  a  failure  to  file  motion  for  rehearing  was 

caused  from  accident,  or  cause  other  than  neglect  of  the  i>arty  affected  by  the 
judgment,  this  court  might  consider  the  application,  notwithstanding  the 
Court  of  Civil  appeals  had  not  acted  upon  it.  Id, 
14.  The  rule  of  decision  where  special  exi*eptions  are  filed  to  parts  of  tlie  petition 
is  Rule  18  of  Rules  for  District  Courts :  *' A  s))ecial  exeception  shall  not  only 
point  out  the  particular  pleading  excepted  to,  but  shall  point  out  intelligi- 
bly the  obscurity  ♦  *  ♦  or  other  Insufficiency  in  the  pleading  objecteil 
to.''  An  exception  not  so  specifying  will  be  treated  as  a  general  demurrer, 
and  in  such  case,  if  any  item  in  the  petition  Ls  well  pleaded,  the  demurrer 
should  be  overruletl.  Railway  v.  Granger,  574. 
16.  An  appeal  or  writ  of  error,  whether  prosecute<l  on  cost  or  supersedeas  bond, 
during  its  pendency  deprives  a  judgment  of  that  finality  of  character  neces- 
sary to  entitle  it  to  admission  in  evidence  in  support  of  the  right  or  defens<» 
declared  by  it ;  and  from  this  necessarily  follows  the  insufficiency  of  a  plea  in 
bar  based  on  it.    Railway  v,  Jackson  Bros.,  605. 

Practice  in  District  Court.    See  Vendor^s  Lien,  5,  6, 

1.  Motion  for  new  trial  in  which  it  appears  that  the  testimony  for  want  of 

which  the  motion  is  made  could  have  been  produced  upon  the  trial,  has  no 
merit.     White  v,  Harris,  42. 

2.  A  release  by  a  necessary  party  plaintiff  who  is  not  joined  can  not  be  established 

by  ex  parte  affidavits  produced  in  answer  to  a  motion  for  new  trial.  Such 
proof  should  be  made  during  the  progress  of  the  trial,  under  the  rules  gov- 
erning the  introduction  of  other  evidence,  and  subject  to  cross-examination. 
Railway  v,  Wilson^  616. 
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3.  A  party  who  andertakes  to  establish  a  fact  by  ex  parte  eridenoe,  or  to  sostdD 

a  replication  to  a  motion  for  a  new  trial  by  the  introduction  of  new  mat- 
ter, must  at  his  own  peril  make  his  owe  complete.  The  opposite  party  is 
under  no  oblijj^tions  to  make  su^^^^ions  by  interposing  objections,  but  may 
remain  passive  until  his  adversary  rests,  and  then  rely  upon  any  good  objec- 
tion to  the  case  made  against  him.    Id, 

4.  In  an  action  by  the  widow  and  child  of  a  man  alleged  to  have  been  killed  by 

the  negligence  of  a  railway  company,  it  appearing  that  the  parents  were 
living,  the  jury  found  damages,  apportioning  them  between  the  widow  and 
child.  It  will  not  be  assumed  that  the  same  amount  of  damages  would  have 
been  given  had  the  release  of  the  parents  been  established  before  the  verdict 
M. 
6.  It  has  been  frequently  held  in  this  State  that  a  charge  which  in  effect  informed 
a  jury  that  the  law  presumed  the  existence  of  some  fact  from  the  existence 
of  others,  is  a  charge  upon  the  weight  of  evidence,  and  therefore  impro|)er; 
unless  it  be  in  those  cases  in  which  the  presumption  is  said  to  be  one  of  law, 
or  one  of  fact  required  by  positive  law  but  rebu table.  Stookshury  v,  Sican, 
663. 

6.  The  law  prescribes  (Code  of  Criminal  Procedure,  article  728) :  "  The  jury  are 

in  all  cases  the  exclusive  judges  of  the  facts  proved,  and  of  the  weight  to  be 
given  to  the  testimony,  except  where  it  is  provided  by  law  that  proof  of  any 
particular  fact  is  to  be  taken  as  either  conclusive  or  presumptive  proof  of 
the  existence  of  another  fact,  or  where  the  law  directs  that  a  certain  degree 
of  weight  is  to  be  attached  to  a  certain  species  of  evidence.*"  While  this 
statute  applies  in  terms  only  to  criminal  proceedings,  It  fairly  states  the  rule 
applicable  to  civil  cases.    Id, 

7.  In  all  cases,  the  existence  or  nonexistence  of  the  facts  the  evidence  tends  to 

prove,  as  well  as  the  existence  of  the  .fact  to  be  Implied  from  other  facts, 
must  be  left  to  the  determination  of  the  jury.  An  instruction  should  not 
convey  to  the  minds  of  the  jury  an  impression  that  the  law  or  the  judge  at- 
taches certain  weight  to  particular  testimony,  except  in  the  instances  before 
stated.    Id, 

8.  In  damage  suit  against  a  railway  company  for  personal  Injuries,  counsel  for 

the  plaintiff,  in  his  opening  address  to  the  jury,  stated  to  the  jury  that  "  he 
would  read  to  them  portions  of  the  opinions  of  the  Supreme  Court  of  Texas, 
for  the  purpose  of  showing  them  that  large  verdicts  had  been  rendered 
against  railway  companies  for  personal  injuries.''  To  this  statement,  and 
the  pro|>osed  reading,  the  defendant  objected,  and  the  objection  was  sustained. 
Subsequently  counsel  claimed  the  right  and  was  permitted  to  read  cupart  of 
his  argument  two  opinions  of  the  Supreme  Court  in  cases  where  $10,000  dam- 
ages for  i)ersonal  injuries  had  been  allowed,  and  the  judgments  affirmed. 
Objection  was  made.  Held,  that  the  action  of  the  trial  court  in  allowing 
counsel  to  read  the  said  opinions  as  part  of  his  argument  WMreyersihle  error. 
Eailway  v.  Wesch,  5»8. 

Practice  in  Oourts  of  Oivil  Appeals.    See  Fraetice;  Practice  in  Supreme 

Court,  * 

1.  A  finding  or  declaration  in  the  opinion  of  the  Court  of  Civil  Appeals,  that 

there  was  testimony  which  sustained  its  finding  upon  the  controning  fact 

in  the  litigation,  wUl  be  treateil  as  a  conclusion  of  fact  made  by  tliat  court, 
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and  will  not  be  revised  on  error  by  the  Supreme  Court.  Meade  v.  Blum 
Land  Co.,  613. 

2.  See  extract  from  opinion  of  the  Court  of  Civil  Appeals  held  to  be  a  conclusion 

of  fact  upon  the  matters  litigated  in  the  case  in  which  the  opinion  containing 
the  extract  was  delivered.    M, 

3.  Suit  by  a  tax  payer  to  enjoin  the  collection  of  a  city  tax,  to  prevent  a  further 

issue  of  city  bonds,  and  to  cancel  bonds  already  issued.  A  judge  of  the  Court 
of  Civil  Appeals  was  a  property  holder  in  the  city.  Such  case  coming  to 
said  Court  of  Civil  Appeals,  the  judge  was  interested  in  the  case,  and  so  was 
disqualified.  It  is  not  decided  whether  interest  in  the  question  is  a  disquali- 
fication.    City  of  Austin  v,  Nalle,  520. 

4.  Article  40  of  the  Act  defining  the  jurisdiction  of  the  Courts  of  Civil  Appeals 

(Laws  of  1892,  page  32),  prescribing  that  "-  a  majority  of  the  several  Courts 
of  Civil  Appeals  shall  constitute  a  quorum  for  the  dispatch  of  business,"  is 
not  violative  of  section  6,  article  5,  of  the  Constitution  creating  the  Courts 
of  Civil  Api)eals.    Si. 

5.  Notwithstanding  the  apparent  literal  requirement  in  section  11  of  article  5  of 

the  Constitution  otherwise,  the  disqualification  of  one  of  the  judges  of  the 
Court  of  Civil  Appeals  does  not  make  requisite  the  appointment  of  a  special 
judge,  and  the  'court  composed  of  his  two  associates  constituteil  a  lawful 
court;  and  they  concurring,  the  judgment  was  a  determination  of  the  case 
in  the  Court  of  Civil  Appeals.    Id. 

6.  Findings  by  the  Court  of  Civil  Appeals  as  to  locality  of  lines  of  surveys,  and 

whether  surveys  are  adjoining  or  are  detached,  are  findings  of  fact.  Such 
decision  can  not  be  revised  in  the  Supreme  Court.    Schley  v,  Blum^  551. 

7.  Action  to  compel  surveyor  to  make  a  survey  and  return  field  notes  of  land, 
'  claimed  by  plaintiff  to  he  vacant,  and  on  which  he  had  filed  land  certificates. 

The  adverse  claimant  was  made  defendant,  and  his  defense  was  that  certain 
surveys  owned  by  him  were  adjacent  to  each  other,  and  covering  the  land 
filed  upon.  The  plaintiff  insisted  that  the  surveys  owned  by  defendant  were 
not  adjoining,  and  he  claimed  that  the  strip  between  them  was  vacant  and 
subject  to  appropriation.  In  such  suit  the  title  to  the  land  was  involved, 
and  the  determination  of  the  lines  of  the  surveys  owned  by  the  defendant  de- 
termined the  case.  Held,  that  the  litigation  presented  a  case  ofbotmdary,  and 
that  this  court  has  no  jurisdiction.    Id. 

8.  Section  39  of  chapter  34  of  Acts  of  1892,  page  32,  applies  to  cases  required  to 

be  transferred  from  the  Supreme  Court  to  Courts  of  Civil  Appeals,  equally 
as  to  caf'es  in  which  appeals  or  writs  of  error  might  be  directly  brought  be- 
fore those  courts  after  their  organization.  The  section  provides  that  defect- 
ive appeal  or  error  bonds  may  be  amended  by  filing  new  bonds  on  such 
terms  as  the  court  may  prescribe.  Bank  of  Decatur  v.  Preston  National 
Bank,  560. 

9.  The  provision  for  such  new  bond  or  amendment,  although  jurisdictional,  is 

not  unconstitutional  If  the  same  practical  result  might  have  been  accom- 
plished at  the  time  the  statute  was  enacted,  through  writ  of  error;  where 
at  the  time  writ  of  error  was  barred  the  amendment  would  be  ineffectual  as 
to  parties  not  made  so  by  the  original  appeal  or  error  bond.  Id. 
10.  Where  by  the  amended  bond  the  rights  of  parties  to  whom  the  original  bond 
was  not  made  payable  may  be  adversely  affected,  such  parties  should  have 
notice  of  such  amendment.   M. 
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11.  Two  members  of  Court  of  Civil  Appeals  constitute  a  legal  court,  althoogfa 

the  third  may  be  disqualified.    Ovoin^  Allen  <fc  Co,  v.  O" Daniel^  563.* 

12.  City  of  Austin  v.  Nalle,  ante,  pa^  520,  adhered  to.   M, 

Practice  in  Supreme  Court.    See  Case  in  Judgment^  5;  Mandamus^  1-4, 

1.  This  court  has  no  power  to  revise  any  question  on  which  the  judges  of  ttie 

Court  of  Civil  Appeals  concur  when  the  case  is  in  this  court  upon  certificate 
of  dissent  as  to  other  questions.  Its  jurisdiction  only  extends  to  the  ques- 
tion or  questions  upon  which  there  Is  dissent.    Campbell  v.  Wiggins^  424. 

2.  The  certificate  of  dissent  brings  the  question  before  the  Supreme  Court  for  a 

full  hearing  from  both  sides  upon  the  questions  of  nonconcurrence,  without 
the  intervention  of  a  \vrit  of  error.    Acts  1892.  p.  31 ,  sees.  32-34.    Id. 

3.  When  an  application  for  writ  of  error  is  refused,  this  is  in  eff'ect  a  decision  by 

this  court  that  the  decision  of  the  Court  of  Civil  Appeals  is  correct  in  its  re- 
sult.   Brackenridge  v,  Cobb,  448. 

4.  This  court  will  entertain  jurisdiction  of  questions  certified  to  it  as  novel, 

etc.,  by  the  Court  of  Civil  Appeals,  in  cases  in  which  it  has  final  jurisdic- 
tion.   Chief  Justice  Stayton  dissenting.    Darnell  v,  Lyon,  455. 

5.  Where  the  action  of  this  court  ux>on  one  of  the  certified  questions  practically 

settles  the  litigation,  other  questions  certified  will  not  be  considered.    Id. 

6.  When  questions  of  law  are  referred  by  the  Court  of  Civil  Appeals  to  this  court 

for  determination  in  the  first  instance,  this  court  has  no  power  to  pass  upon 
any  questions  except  those  submitted.  Nor  can  it  inquire  into  their  bear- 
ing upon  the  ultimate  decision  of  the  case.    Id, 

7.  If  a  plaintiff  In  error  desires  a  si>ecific  finding  by  the  District  Court,  or  the 

Court  of  Civil  Appeals,  he  should  ask  it.  In  absence  of  such  request  the  ac- 
tion of  the  trial  court  will  not  be  revised  when  the  statement  of  facts  shows 
evidence  upon  which  the  judgment  is  sustained.     Tackaberry  v.  Bank,  488. 

8.  While  this  court  on  error  will  not  pass  upon  controverted  facts,  it  may  look 

to  such  as  are  u neon tro verted  and  assume  that  the  trial  judge  gave  to  them 
proper  weight.    Id. 

9.  In  absence  of  a  satisfactory  reason  for  the  failure  to  file  motion  for  rehearing* 

the  rule  denying  the  writ  upon  nonobservance  of  the  law  requiring  such 
motion  will  l)e  enforced.     Sams  v.  Creager,  497. 

10.  Where  some  or  all  of  the  conclusions  of  fact  or  law  made  by  the  trial  court  are 

adopted  by  the  Court  of  Ci\il  Appeals  without  being  incorporated  into  tlie 
opinion,  and  without  being  made  up  as  the  conclusions  of  that  court,  such 
conclusions,  properh'  certified,  should  be  sent  up  with  the  application  for 
writ  of  error,  and  in  the  absence  of  this  the  application  ought  to  be  dis- 
missed.   Railway  v.  Wilson,  607. 

11.  Judgment  against  a  railway  company  was  rendered  in  the  District  Court  for 

negligently  causing  the  death  of  a  person.  On  appeal,  the  Court  of  Civil 
Api^eals  reversed  and  remanded  the  case,  on  the  ground  that  the  facts  proved 
did  not  entitle  the  plaintiff's  to  a  judgment.  Held,  that  in  such  case  this  court 
has  no  jurisdiction.    Bailway  v.  Biordan,  511. 

12.  What  the  facts  may  be  shown  to  be  on  another  trial  this  court  can  have  no 

knowledge.  The  petition  for  writ  of  error  does  not  show  or  suggest  that 
no  proof  other  than  that  made  on  the  former  trial  can  he  produced  on  an- 
other. In  such  state  of  the  record  it  is  not  shown  that  the  judgment  of  the 
Court  of  Civil  Appeals  reversing  the  case  practically  settles  the  case.  -W. 

13.  See  application  for  writ  of  error  held  to  show  no  other  contention  than  as  to 
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a  question  of  fact,  and  which  shows  no  j^ound  for  the  writ  of  error.  Meade 
V,  Blum  Land  Co.,  513. 

14.  It  is  a  rule  in  this  court  to  affirm  all  jnd^pments  of  the  court  below  when  the 

evidence  is  such  that  we  can  say  that  it  did  not  admit  of  any  judji^ent  other 
than  that  which  was  rendered.  In  such  cases  errors  which  ought  not  to 
have  affected  the  result  are  harmless;  so  also  an  appellant  is  not  pi-ejudiced 
by  a  wrong  conclusion  of  the  court,  if  the  court  by  a  different  process  should 
have  rendered  the  same  judgment  which  it  did  render.  See  example.  Bail- 
way  V,  Uribe,  386. 

15.  From  articles  1043  and  1050  (Laws  of  1892,  page  23),  it  is  evident  that  when  a 

case  shall  be  brought  to  this  court  by  writ  of  error,  all  questions  material  to 
the  determination  of  the  case  which  may  arise  upon  the  appeal,  and  are  prop- 
erly presented  to  the  court,  should  be  decided  by  it;  and  that  it  should  make 
such  disposition  of  the  appeal  as  the  Court  of  Civil  Appeals  ought  to  have 
made.    City  of  Austin  v.  Nalle,  520. 

16.  The  question  whether  or  not  the  trial  court  had  jurisdiction  must  be  deter- 

mined on  appeal  or  error  by  the  record.  An  objection  to  the  district  judge 
because  disqualified  to  try  the  case,  made  for  the  first  time  in  the  Supreme 
Court  and  sought  to  be  supported  by  affidavit,  will  not  be  sustained ;  the 
record  showing  no  objection,  or  disqualification  of  the  trial  judge.   M. 

Pre-emption.    See  Homestead  Donation, 

November  16, 1874,  Johnson  had  the  land  In  controversy,  160  acres,  surveyed 
for  his  pre-emption.  He  never  lived  upon  the  land,  before  or  after  the 
survey.  In  1875  he  made  a  verbal  sale  of  the  land  to  one  Cates,  who  went 
Into  possession  soon  after.  In  1882  Johnson,  with  consent  of  Gates,  ex- 
ecuted a  deed  for  the  land  to  Sanders,  who  had  bought  Gates'  claim.  On 
April  9, 1884,  Sanders  made  proof  of  his  occupancy,  and  resided  upon  the 
land  until  1886,  when  he  moved  to  the  Indian  Nation,  leaving  the  laud  in 
possession  of  Swetman.  Neither  Gates  nor  Sanders  ever  had  the  land 
surveyed.  Swetman,  being  head  of  a  family,  repudiated  Sanders'  claim, 
and  pre-empted  the  land.  His  application  was  made  May  10, 1888.  Sanders 
sued  for  the  land,  also  claimed  value  of  improvements  appropriated  by 
Swetman.    Held: 

1.  The  survey  of  the  land  in  1874  under  the  Act  of  1873  was  void,  from 
the  fact  that  Johnson,  for  whom  it  was  made,  never  occupied  or  settled 
upon  the  land. 

2.  Not  being  an  actual  settler  upon  the  land,  Johnson's  claim  did  not 
come  under  the  Act  of  March  13,  1875,  for  relief  of  actual  occupants,  etc. 

3.  The  land  being  public  domain,  Swetman  could  repudiate  his  contract 
with  Sanders  and  secure  the  land  under  the  law. 

4.  Sanders,  even  if  entitled  to  pay  for  improvements  made  by  him, 
could  not  have  the  land  charged  with  their  value,  on  account  of  its  home- 
stead character.    Sxcetman  v,  Sanders^  294. 

Probate  Court.    See  Guardian's  Sale  oj  Land. 

1.  The  Act  of  June  2, 1873  (Paschal's  Digest,  article  5462a), "  prescribing  the 
mode  of  proceeding  in  District  Courts  in  matters  of  probate,"  provided 
that  the  clerks  of  such  courts  should  have  power  (among  other  things) 
*'  to  probate  wills  ♦  ♦  ♦  when  there  is  no  contest."  'Section  9,  article 
6,  of  the  Constitution  of  1869,  provides,  that  ''  the  said  clerks  shall  exer- 
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cise  such  powers  aad  perform  such  duties  appertaining  to  the  estates  of 
deceased  persons  *  *  *  in  vacation,  as  may  be  prescribed  by  law; 
provided,  that  all  contested  issues  of  law  and  fact  shall  be  determined 
by  the  District  Court/'  Under  these  laws,  a  will  admitted  to  probate  in 
January,  1875,  by  the  clerk  of  the  District  Court  having  juriwlictlon  over 
the  estate,  was  duly  probated.  This  power  is  not  affected  by  section  7  of 
article  5  of  the  Constitution.     Fuentes  v,  MeDonakh  132. 

2.  When  an  administrator  has  allowed  a  claim  against  the  estate,  he  can  not 
withdraw  such  allowance  by  protesting  against  the  approval  by  the  county 
Judge.     Hensel  v.  Building  and  Loan  Assn.,  215. 

8.  The  order  of  the  Probate  Court  setting  aside  the  homestead  to  the  widow 
and  children,  or  either,  under  the  statute,  does  not  exhaust  the  power  of 
the  court  over  such  homestead,  and  it  is  subject  to  sale  for  any  liens  upon 
it.    J». 

4.  A  creditor  of  an  estate  can  not  sue  on  the  bond  of  the  executor  while  the 

administration  is  pending.     Wiren  v.  NesbiU  &  Bichardson^  286. 

5.  An  appeal  to  the  District  Court  from  an  order  of  approval  of  the  final  set- 

tlement account  of  an  executor  in  the  Probate  Court,  suspends  the  opera- 
tion of  such  order  as  a  discharge,  and  pending  such  appeal  a  creditor  can 
not  sue  upon  the  bond  of  the  executor.    Jd 

6.  Executors  filed  a  settlement  account,  and  with  it  an  exhibit  showing  ex- 

pense account  claimed.  Objections  were  made  to  some  items  upon  the 
exhibit  by  a  creditor.  The  objections  were  docketed  separately  in  the 
Probate  (Jourt.  The  court  overruled  the  objections  to  the  exx)ense  account, 
and  on  another  day  at  same  term  approved  the  settlement  account.  Held, 
an  appeal  from  the  order  overruhng  the  exceptions  to  the  expense  account 
carried  the  entire  case  to  the  District  Court.  A  suit  brought  on  the  bond 
by  a  creditor  while  such  appeal  was  pending  in  the  District  Court  and  in 
the  Supreme  Court  was  properly  dismissed.    M. 

Promissory  Note. 

A  promissory  note  may  be  payable  in  any  currency.  A  promise  to  pay  in 
Mexican  silver  doUars  is  negotiable;  the  exchange  into  current  coin  is 
upon  proof  of  their  relative  values.    Hague  v.  WiUUxmBon^  563. 

Pablic  Roetds. 

1.  The  owner  of  land  through  which  a  public  road  has  been  surveyed  is  en- 
•  titled  to  an  injunction  against  the  opening  up  of  such  road  until  adequate 

compensation  be  made  for  the  land  to  be  taken.  The  compliance  with  the 
statute  by  making  the  necessary  deposit  of  the  value  of  the  land,  will  be 
ground  for  dissolving  such  injunction,  at  costs  of  the  county  or  road  over- 
seer.    Hopkins  v.  Cravey,  189. 

2.  The  county  commissioners  may  reduce  the  assessment  of  damages  reported 

by  the  jury  of  view,  and  by  them  allowed  the  owner  of  land  through 
which  the  public  road  is  established.    Sayles'  Civ.  Stats.,  art.  4372.   Id. 

3.  Damages  were  assessed  November,  1888,  by  the  Commissioners  Court  in 

favor  of  an  owner  of  land  through  which  a  public  road  was  established* 
A  road  overseer  was  appointed  and  ordered  to  open  the  road  one  year 
after.  In  December,  1889,  the  overseer  was  proceeding  to  open  the  road 
when  the  injunction  was  sued  out.    Subsequently  the  money  allowed  the 
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owner  was  deposited  for  his  use.  Held^  that  the  right  to  proceed  and 
open  the  road  was  not  lost  by  such  delay.    Id, 

4.  The  damages  caused  by  laying  out  a  public  road  belong  to  the  owners  of 
the  land  over  which  it  passes.  A  subsequent  lessee  of  the  land  enclosing 
it  between  the  order  establishing  and  the  order  opening  it  up,  can  not  re- 
cover damages  for  injury  to  his  enclosure,  or  for  improvements  rendered 
necessary  to  the  use  of  the  land,  and  occasioned  by  the  opening  up  of  the 
road.    See  example.    Dulaney  v,  Nolan  County^  225. 

6«  The  owner  is  entitled  to  the  value  of  land  taken  for  a  public  road,  regard- 
less of  its  effect  upon  the  value  of  the  land  not  so  taken.  It  is  error  to  set 
off  against  such  value  an  estimate  of  increased  value  from  the  road  to  the 
land  not  taken.    Id. 

6.  Damages  occasioned  by  opening  a  public  road,  other  than  the  value  of  the 
land  taken,  may  be  set  off  against  increased  value  caused  to  the  remaining 
tract.    For  example,  the  cost  of  running  a  fence  may  be  so  offset.    Id. 

Public  School  Lands. 

1.  Sections  9  and  10  of  the  Act  of  April  13, 1883,  provide  for  the  forfeiture  of 

purchases  of  public  school  lands  upon  nonpayment  of  interest  by  March  1  of 
each  year,  by  endorsement  upon  the  purchaser's  obligation,  without  a  judi- 
eiiU  ascertainment  of  the  facts.  The  Acts  of  February  16, 1885,  and  of  Feb- 
ruary 23, 1885,  are  construed  as  repealing  the  provisions  of  the  Act  of  1883 
authorizing  a  summary  forfeiture.  There  was  therefore  no  law  in  force 
between  August  1  and  November  15, 1887,  under  which  purchases  of  land 
under  the  Act  of  1883  could  be  declared  forfeited  for  nonpayment  of  inter- 
est.   Berrendo  Stock  Co.  v.  McCarty,  412. 

2.  If  such  annual  installments  of  interest  shall  not  be  paid  as  they  mature,  the 

State  may  bring  suit  for  their  collection  and  enforce  the  State's  vendor's 
lien.    Id. 

Public  StreetB.    See  Limitation,  4. 

Although  work  of  a  bridge  company  may  be  necessary  to  the  safety  of  the 
structure,  it  does  not  follow  that  for  such  purpose  a  public  street  may  be 
occupied  against  the  consent  of  the  city  having  control  of  such  street. 
Waco  Bridge  Co.  v.  City  of  Waco,  320. 

Bailway  Ga,se8. 

1.  QuTf^  Colorado  <fe  SarUa  Fe  Bailway  Company  v.  Montgomery. — Duty  of 

railway  in  crossing  a  public  highway ;  dedication  to  public  for  high- 
way     64 

2.  Austin  &  Northwestern  Bailway  Company  v.  Anderson. —  Embankment 

causing  the  overflowing  of  land  adjoining  track 88 

8.  Conwill  V.  Cfulf,  Colorado  &  Santa  Fe  Bailway  Company. — Duty  of  rail- 
way to  provide  for  passenger's  leaving  train  at  his  destination 96 

4.  St.  Louis  &  San  Francisco  Bailway  Company  v.  George. — Duty  to  look 
after  effects  of  rainstorm  which  may  be  likely  to  injure  the  bridges . .    150 

6.  Onlf,  Colorado  &  Santa  Fe  Bailway  Company  v.  Looney. — Through  ticket 
over  several  lines;  rights  and  duties  of  the  several  lines 158 

6.  Gfulf,  Colorado  A  Santa  Fe  Bailway  Company  v.  Dunman.  —  Measure  of 
damages  for  using  water ;  opinion  testimony ;  fixtures 176 
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7.  6?u^,  Colorado  &  Santa  Fe  Baihoay  Company  v.  JTer/ooe.— Condemnation 

proceedingB 267 

8.  Texas  A  Pacific  Baihoay  Company  v.  Sfoom.  —  Removal  of  causes  to 

United  States  court 279 

9.  McGown  v.  International  A  Great  Northern  Bailvoay  Company, — Damages 

for  injuries  resulting  in  deatli ;  ratification 289 

10.  Texas  Mexican  Bailway  Company  v.  Vribe. — To  try  title  to  land  located 

by  the  railway  upon  an  old  grant 386 

11.  Missouri^  Kansas  &   Texas  Bailway  Company  v.  Trinity  County  Lumber 

Company. — Jurisdiction  of  Supreme  Court  to  grant  writ  of  error  does 
not  extend  to  cases  within  the  constitutional  Jurisdiction  of  County 
Courts,  whether  brought  in  the  County  or  the  District  Court.  Within 
such  amount  the  decision  of  the  Court  of  Civil  Appeals  is  final,  al- 
though the  litigation  involved  the  construction  of  an  act  of  Con- 
gress  405 

12.  Campbell^  Beceiver^  etc.^  v.  Wiggins^  Collector. — Construction  of  the  stat- 

utes exempting  the  International  Railway  from  taxation 424 

13.  Gulf.  Colorado  &  Santa  Fe  Bailway  Company  v.  Buford. — Jurisdiction  of 

the  Supreme  Court  to  grant  writ  of  error  does  not  extend  to  cases 
within  the  constitutional  Jurisdiction  of  County  Courts  430 

14.  Guloeston,  Harrisburg  A  San  Antonio  Baihoay  Company  v.  Cooper. — Ques- 

tions not  presented  in  assignment  of  errors  can  not  form  basis  for 

writ  of  error 431 

16.  Campbell,  Beceiver,  etc.,  v.  Wiggins,  Collector. — After  a  case  has  been  be- 
fore the  Supreme  Court  on  certificate  of  dissent  the  Supreme  Court 
will  not  grant  a  writ  of  error  to  bring  up  other  questions  where  the 
applicant  for  the  second  writ  appeared  and  litigated  in  the  Supreme 
Court  when  the  case  was  there  upon  the  certificate  of  dissent 451 

16.  Texas  A  Pacific  Bailway  Company  v.  Wilson. — Requisites  in  application 

for  writ  of  error;  jurisdiction  over  the  amount  involved  must  appear; 
the  statutory  .rules,  as  well  as  the  rules  adopted  by  the  Supreme 
Court,  must  be  observed 507 

17.  Gulf.  Colorado  &  Santa  Fe  Bailway  Company  v.  Biordan.— Where  a  case 

is  reversed  by  the  Court  of  Civil  Appeals  upon  want  of  testimony  to 
sustain  the  verdict,  error  will  not  lie 511 

18.  Fort  Worth  A  Denver  City  Bailway  Company  v.  Wilson. — Necessary  par- 

ties plaintiffs  in  action  for  damages  for  negligently  causing  death  of 
a  person ;  release  of  unjoined  plaintifi*  not  ground  for  refusing  new 
trial  made  because  of  nonjoinder  of  parties;  ex  parte  affidavits  resist- 
ing motion  for  new  trial 516 

19.  St.  Louis  A  Southwestern  Bailway  Company  v.  Kay  A  Co. — Penalties  for 

nondelivery  of  freight  upon  payment  of  charges;  repeal  of  article  279 
by  act  amending  article  4227  so  far  as  applied  to  railways 558 

20.  Weathpvford^  Mineral  Wells  A  Northwestern  Bailway  Company  v.  Granr 

ger. — Pleading;  where  several  items  are  set  out  in  petition,  some  of 
which  are  well  pleaded,  a  general  demurrer  will  be  sustained 574 

21.  Galveston.^  Harrisfmrg  A  San  Antonio  Bailway  Company  r.  Wesch. — Re- 

mittitur by  plaintiff  in  Court  of  Civil  Appeals  after  reversal  not  ad- 
missible except  when  the  amount  remitted  is  clearly  separable  from 
the  other  grounds  of  action;  opinion  testimony;  reading  lawbooks 
In  argument  to  jury  condemned ; 593 
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22.  8chlo88  V.  Atchison^  Topeka  A  Santa  Fe  Bailway  Company. — Bill  of  lading 

under  statute ;  expense  account ;  penalty  tor  refusing  to  deliver  freight.  601 

23.  Texas  Trunk  Bailway  Company  v.  Jackson  Bros. — Judgment  declaring 

the  forfeiture  of  the  charter  of  a  railway  company  does  not  become 
operative  when  the  railway  company  perfects  an  appeal  or  writ  of 
error,  pending  the  appeal ;  in  such  interval  the  railway  company  may        * 
execute  an  appeal  bond  in  another  case 605 

Railways. 

1.  The  railway  was  constructed  across  a  traveled  way,  not  established  by  the 
commissioners  court,  or  maintained  by  the  public.  It  erected  an  em- 
bankment at  the  crossing  and  made  no  passway  over  it.  It  was  across 
private  property,  never  dedicated  to  public  use.  About  seventy-five  yards 
from  the  crossing  of  the  road  was  a  trestle,  under  which  the  public  passed 
after  the  construction  of  the  railroad.  The  trestle  had  three  spans.  The 
ground  at  middle  span  was  lower  than  at  the  span  where  the  accident  oc- 
curred, and  that  was  generally  used.  The  ground  had  become  muddy  at 
that  span,  and  the  plaintiff,  seated  upon  a  load  of  wood  upon  his  wagon, 
attempted  to  cross  at  the  northeast  span  and  was  injured,  it  being  too  low 
to  allow  of  his  safe  passage  as  he  was  driving.  The  plaintiff  had  often 
crossed  at  the  trestle.  The  railway  company  had  in  no  way  indicated  to 
the  public  that  the  road  under  the  trestle  was  prepared  or  offered  for 
public  use.  Under  such  facts  it  was  error  to  refuse  the  instruction  asked 
by  the  defendant  company,  that  '*Ifyou  believe  from  the  evidence  that 
the  defendant  did  not  construct  the  trestle  bridge  for  the  purpose  of  an 
under-grade  crossing,  and  did  nothing  to  induce  plaintiff  to  believe  that  it 
was  so  intended,  you  will  find  for  the  defendant."*  Bailway  v.  Mont- 
gomery^ 64. 

^.  If  it  had  been  shown  that  the  railway  company  had  intended  the  trestle 
as  a  public  crosssing,  it  should  have  been  shown  that  the  span  where  the 
accident  happened  was  so  intended,  there  being  another  more  safe.    Id. 

8.  A  passenger  was  carried  beyond  her  point  of  destination.  The  train  was 
stopped,  and  the  conductor  proposed  backing  to  the  platform,  but  the 
passenger  declined,  and  stated  that  she  preferred  getting  ofi"  at  the  place 
the  train  then  was.  She  was  assisted  from  the  train,  and  while  alighting 
was  injured.  In  suit  for  damages,  held^  that  by  so  doing  she  changed  the 
character  and  extent  of  the  obligation  upon  the  carrier.  There  being  evi- 
dence to  such  change,  it  was  proper  to  instruct  the  jury  to  find  for  the  de- 
fendant, '^  if  you  find  from  the  evidence  that  after  having  carried  plaintiff 
past  the  platform,  the  conductor  stopped  the  train  and  offered  to  carry 
her  back  to  the  platform,  and  that  plaintiff  thereupon  requested  to  be  al- 
lowed to  get  off  where  she  did  get  off,  and  that  the  conductor  used  ordi- 
nary care  in  assisting  her  to  get  off."     Conwill  v.  Bailway,  96. 

4.  See  statement  of  the  pleadings  in  an  action  for  injuries  received  by  plaint- 
iff, caused  by  a  defective  bridge  of  a  railway  company,  and  testimony  ad- 
missible under  them,  authorizing  the  following  charge  of  the  court:  *•  If 
you  find  that  plaintiff  was  injured  as  alleged  by  the  train  falling  through 
a  washed-out  bridge,  and  you  further  find  that  the  defendant  had  on  that 
occasion  reasonable  grounds  to  apprehend  danger  at  the  said  bridge,  and 
by  the  use  of  ordinary  care  could  have  discovered  the  wash-out  and  warned 
plaintiff  in  time  to  have  prevented  the  accident,  but  did  not  do  so,  and 
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that  the  accident  causing  plaintifTs  injuries  was  the  reeult  of  such  failare^ 
then  you  will  find  for  the  plaintiff,  whether  you  find  that  the  bridge  wa» 
ordinarily  safe  or  not/'    Railvaxy  v,  Oeorge.  150. 

5.  It  IS  the  duty  of  a  railway  company  to  its  employes  and  senrants  operating 

its  trains  to  make  frequent  and  thorough  inspection  of  its  line  of  road 
and  bridges ;  and  in  case  of  violent  storms  it  should  make  such  inspection 
with  more  than  ordinary  promptitude  and  thoroughness,  and  in  particular 
to  examine  such  portions  of  it  as  are  liable  to  injury  by  such  storms;  and 
where  this  duty  by  the  rules  of  the  company  is  devolved  upon  the  sectieo 
men,  their  negligence  is  the  n^ligence  of  the  company.    Id. 

6.  The  occurrence  of  a  violent  rain  storm  of  itself  seems  to  be  considered  suffi- 

cient notice  to  a  foreman  charged  with  looking  after  the  condition  of  the 
bridges  upon  his  section,  to  make  inunediate  inspection  as  to  the  condi- 
tion of  his  section  of  the  track  after  such  storm.   M. 

7.  Looney  bought  a  railway  ticket  at  Birmingham,  Alabama,  for  passage  to 

Cameron,  Texas,  on  the  several  connecting  lines  between  the  points.  The 
ticket  was  limited  as  to  time,  and  the  limit  had  expired  from  fault  of  one 
of  the  lines  before  he  reached  the  line  of  the  defendant.  Passage  was  re- 
fused by  conductor  on  defendant's  train  on  the  ticket  because  it  had  ex- 
pired before  it  was  presented.  Suit  for  damages  for  the  refusal,  etc.  The 
petition  alleged  that  the  ticket  was  a  joint  undertaking  on  the  part  of  all 
the  lines  of  railway  between  Birmingham  and  Cameron.  Heid^  upon  such 
allegations,  that  the  defendant  would  be  responsible  for  the  default  of  the 
connecting  line  causing  the  delay,  at  least  to  extent  of  honoring  the 
ticket  when  presented.    Railway  v.  Looney.  158. 

8.  A  joint  undertaking  executed  by  one  of  the  lines  for  itself  and  connect- 

ing lines  to  transport  the  ticket  holder  from  Birmingham,  Alabama,  to 
Cameron,  Texas,  within  limited  time,  would  also  apply  to  the  time  within 
which  the  journey  should  be  commenced.  The  ticket  holder  having  com- 
mence<l  the  journey  within  the  limit  of  the  ticket,  he  would  be  entitled  to 
be  carried  to  his  destination,  notwithstanding  the  limit  expired  while  on 
the  continuous  journey  indicated  by  the  ticket.  Id. 
0«  In  the  ticket  issued  to  Looney  from  Birmingham  to  Cameron  it  is  expressly 
stipulated  that  the  selling  carrier  acts  as  the  agent  of  the  connecting  car- 
riers, and  will  not  be  responsible  beyond  its  own  line.  In  such  case  each 
coupon  became  the  separate  contract  for  the  line  for  which  issued ;  and  the 
ticket  does  not  imply  a  joint  obligation  resting  upon  each  of  the  com- 
panies.   Id. 

10.  A  carrier  may  limit  its  liability  to  its  own  line  in  carrying  passengers  and 

freight.    Id. 

11.  The  limit  of  four  days  was  shown  to  be  reasonable  between  Birmingham 

and  Cameron.  The  ticket  holder  was  bound  by  it,  as  the  journey  could 
have  been  made  in  ordinary  railway  time  within  the  limit.  The  ticket, 
therefore,  so  far  as  obligatory  on  the  defendant,  required  it  to  carry  the 
ticket  holder  upon  it  being  presented  within  the  limit.  It  was  not  liable 
for  the  delay  of  an  intermediate  line,  whereby  the  ticket  holder  could  not 
reach  the  line  of  the  defendant  in  time  to  avail  himself  of  his  ticket.    M, 

13.  The  line  causing  delay  of  a  passenger  upon  a  limited  through  ticket  is  liable 
to  the  passenger  for  damages  resulting  from  such  delay,  upon  a  ticket 
such  as  held  by  Looney,  the  appellee.   U. 

13.  In  two  applications  by  the  api>ellant  railway  oompany  against  the  same 
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person  to  condemn  right  of  way  through  two  tracts  of  land  owned  by 
appellee,  the  commissioners  returned  an  assessment  of  the  damages  for  the 
right  of  way  through  the  two  tracts  in  the  aggregate.  The  owner  filed 
an  objection  to  the  report,  insisting  that  the  damages  caused  by  the  way 
through  one  of  the  tracts  were  largely  in  excess  of  the  aggregate  sum 
allowed.  On  appeal  to  the  District  Court  (the  county  judge  having  been 
disqualified)  the  appellant  was  allowed  to  amend  his  objections  to  the  re- 
port of  the  commissioners,  and  allege  the  damages  caused  by  the  right  of 
way  through  the  other  tract.  Held^  that  as  the  damages  had  been  assessed 
in  the  aggregate,  the  first  objection  should  be  held  sufilcient  to  put  in 
Issue  the  damages  to  both  tracts,  and  the  amendment  was  properly  al- 
lowed.   Bailway  v,  Kerfoot,  267. 

14.  The  retaining  of  a  servant  through  whose  alleged  negligence  Injuries  were 

caused  in  its  service  by  a  railway  company,  after  it  has  been  sued,  when 
the  alleged  acts  of  negligence  are  denied  by  the  servant,  does  not  of  itself 
constitute  a  ratification  of  the  alleged  act.  McGown  v,  Bailway,  289. 

15.  As  we  construe  article  279  and  amended  article  4227,  Revised  Statutes,  each 

prescribes  a  penalty  for  the  same  act— the  former,  however,  being  applicable 
to  all  carriers,  and  the  latter  to  railway  companies  only.  We  are  of  opin- 
ion that  the  intention  of  the  Legislature,  in  the  amended  article  4227.  was 
to  make  a  distinction  as  to  railway  companies,  and  to  affix  a  punishment  for 
their  misconduct  in  the  particulars  prescribed,  less  arbitrary  in  its  nature 
and  better  adjusteil  to  the  wrong  sought  to  be  repressed.  It  seems  to  us 
that  the  latter  statute  (article  4227  amended.  Acts  Twentieth  Legislature, 
page  116)  wafi  intended  to  cover  the  whole  field  as  to  railway  companies, 
and  to  lay  down  the  only  rule  for  a  recovery  against  them  for  the  particular 
wrongs  it  points  out.    Baihoay  v,  Kay  dt  Co,,  558. 

16.  Article  279,  Reviseil  Statutes,  prescribing  a  penalty  against  carriers  for  not 

receiving,  etc.,  freight,  was  repealed  as  to  railways  by  the  Act  of  April  2, 
1887  (Acts  Twentieth  Legislature,  page  116).  amending  article  4227.     Td, 

17.  A  witness  on  cross-examination  (testimony  by  depositions)  was  asked :  "  If  in 

answer  to  any  of  the  dlrei't  interrogatories  you  have  stated  anything  as  to 
the  8pee<l  the  train  was  running  at  the  time  of  the  wreck,  state  how  you  know, 
and  state  particularly  what  attention  you  paid  to  the  speed  of  the  train." 
On  motion  to  suppress,  the  answer  of  the  witness,  that  "  all  were  nervous, 
apprehensive,  and  the  eff*ect8  and  sensations  were  those  of  ver>^  great  speed, 
and  what  seemed  to  me  reckless  speed,''  held  responsive  to  the  interroga- 
tory, and  proper.  The  witness  had  stated  in  answer  to  direct  interrogato- 
ries, that  '■'  the  train  was  running  at  forty  or  fifty  miles  an  hour."  Bailway 
V,  Wesch,  593. 

18.  The  Act  of  May  6, 1882  (Sayles'  Civil  Statutes,  articles  4258al ,  4258a2, 4258a3), 

as  to  railway  companies,  is  a  penal  statute.  In  the  first  section  it  declares 
certain  acts  to  be  unlawful ;  in  the  second,  it  enjoins  a  duty ;  and  in  the  thinl, 
it  denounces  against  the  railway  company  a  penalty  for  violating  the  previ- 
ous sections.  In  the  shipper's  interest  the  act  is  remedial.  Schloss  v.  Bail- 
way,  601. 

19.  The  action  to  recover  damages  equal  to  the  amount  of  freight  charges  for  every 

day  freight  is  held  by  a  railway  after  payment  or  tender  of  payment  of  the 
charges  due,  as  shown  by  the  hill  of  lading,  is  strictly  statutory.  The 
plaintifi*  seeking  such  recovery  must  bring  himself  strictly  within  the  pro- 
visions of  the  act.    U. 
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20.  There  is  no  ambi^ity  in  the  Act  of  May  6, 1882,  and  its  meaning  must  be  de- 

termined by  its  own  language.  There  Lb  no  room  for  construction,  and  no 
need  to  resort  to  extraneous  facts  for  its  interpretation  The  measure  of 
damages,  the  penalty  for  each  day's  detention  of  freight,  is  the  sum  due  as 
shown  by  the  bill  of  lading,  A  petition  failing  to  show  sueli  amount  due,  in 
seeking  a  recovery  of  the  penalty,  does  not  show  legal  cause  of  action.  M. 

21.  Decree  of  forfeiture  of  the  charter  of  the  Texas  Trunk  Railway  Company 

was  appealed  from.  After  such  appeal  was  perfected  by  bond  (appeal  or 
error  bond)  the  decree  of  forfeiture  was  suspended,  and  the  railway  com- 
pany could  execute  a  valid  appeal  or  error  bond  to  have  any  other  judgment 
against  it  revised,  as  if  no  such  forfeiture  had  been  declared.  That  the  for- 
feiture was  affirmed  would  not  affect  such  bonds  made  by  the  railway  com- 
pany pending  the  appeal.  Bailway  v,  Jackson  Bros,^  605. 
'  22.  An  error  bond  executed  by  the  railway  company  as  principal,  executed  In  an- 
other case  but  after  the  decree  of  forfeiture  and  before  appeal  therein  had  ' 
been  perfected,  would  be  valid  by  relation  upon  the  appeal  from  the  forfeit- 
ure decree  being  perfected .    Id. 

Ratifloatdon.    See  Railways,  14. 

Recitals  in  Deed  for  Land.    See  Corporations,  2. 

1,  The  deed  clearly  reserved  and  dedicated  a  street.  If  the  plaintiff  had  ac- 
cepted it,  and  held  under  it,  or  if  it  was, a  link  in  its  chain  of  title,  it  was 
bound  by  it.  Even  if  it  was  not  a  necessary  link  in  its  chain  of  title,  if 
it  acquired  the  title  of  those  holding  under  it,  for  the  purpose  of  quieting 
its  title  or  removing  clouds  or  conflicting  claims,  it  must  be  held  to  have 
taken  it  with  and  become  bound  by  its  reservations.  Waco  Bridge  Co.  v. 
City  of  Waco,  320. 

2«  It  was  sufficient  and  competent  that  the  deed  appeared  to  be  one  of  the 
sources  under  which  plaintiff  claimed  the  land,  to  show  the  rights  of  the 
city  in  the  streets  reserved  in  such  deed.    Id. 

8.  Inasmuch  as  the  deed  was  not  offered  as  evidence  of  title,  the  absence  of 
the  power  of  attorney  under  which  the  deed  was  executed  was  not  ma- 
terial, nor  did  it  affect  the  question  of  its  competency  and  relevancy  that 
it  was  a  quitclaim.  The  deed  contained  a  reservation  and  dedication  of 
the  streets,  and  the  grantee  recognized  them  by  accepting  the  deed.  Id. 

4.  Where  a  deed  executed  by  attorneys  contained  reservations  for  streets,  it 

seems  that  only  the  grantors  could  take  advantage  of  the  want  of  power. 
Long  acquiescence  is  persuasive  of  power  or  of  ratification.    B. 

5.  The  vendees  under  a  deed  reserving  streets  can  not  defeat  such  reserva- 

tion or  dedication,  or  convey  to  their  sub-vendee  a  greater  right  than 
they  had.  Id. 
6*  The  husband  died  in  1839.  Soon  after  his  death  the  widow  took  out  letters 
of  administration .  Between  1840  and  1850  commissioners  of  partition  were 
appointed.  They  made  a  report  which  was  approved  by  the  court.  The 
admin istration  was  closed  prior  to  1855 .  No  order  of  sale  was  made  author- 
izing or  confirming  the  sale  of  the  land  certificate  in  controversy .  June  12, 
1855,  she  executed  a  deed  for  the  certlflfcate,  an  unlocated  balance,  to  Vivian, 
under  whom  the  plaintiffs  claim,  reciting  an  order  of  court  authorizing  her 
'*to  execute  and  fulfill  the  contract  of  tiie  deceased  husband,  »  »  • 
the  said  Vivian  having  delivered  up  to  me  the  bond  of  said  Shelby  Oorzine 
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[the  hasband]  to  make  title  to  one-half  of  said  lea^e  and  labor  of  land." 
The  certificate  sold  was  an  unlocated  balance,  and  less  than  half  the  acrea^ 
of  the  certificate  described .    Held: 

1.  Said  deed  was  invalid  as  against  the  heirs  of  the  husband. 

2.  That  by  reason  of  the  recitals  in  the  deed  the  heirs  of  the  widow  were 
estopped  to  den^'  the  title  of  the  grantee  in  the  deed . 

3.  The  recitals  evidenced  title,  and  the  effect  of  them  was  not  limited  by 
the  wonls  of  the  deed  which  by  its  terms  only  conveyed  ''  all  the  right,  title, 
and  interest  of  Shelby  Corzine."' 

5.  The  children  took  nothing  as  heirs  of  their  mother  in  the  land  oertifl- 
cate .     Corzine  v .  Williams ,  499 . 

Records  Lost  or  Destroyed.    See  Reregistration,  1-3. 

Bemittitur. 

In  Chadwick  v.  Meredith,  40  Texas,  380,  it  is  held,  that  a  remittitur  comes 
too  late  after  the  court  has  acted  upon  the  record,  the  judgment  reversed, 
and  the  cause  onlered  to  be  remanded.  This  is  the  general  rule,  to  which 
are  cases  apparently  exceptions  but  not  coming  within  the  rule.  In  Kail- 
way  v.  Trawick,  80  Texas,  275,  the  verdict  found  two  distinct  items;  a  re- 
mittitur as  to  one  item  was  permitted,  and  the  judgment  was  affirmed  aa 
to  the  item  about  which  there  was  no  error,  in  Railway  v.  Johnson,  76 
Texas,  421,  and  in  other  like  cases  where  exemplary  damages  were  found  dis- 
tinct from  actual,  the  appellees  were  permitted  to  remit  as  to  exemplary 
damages,  upon  which  the  judgments  were  affirmed  as  to  actual  damages  about 
which  there  was  no  error.    Baihjoay  v,  Wesch,  593. 

Bemoval  of  Cause  to  United  States  Courts. 

1.  The  petition  for  removal  of  a  cause  from  the  State  to  the  United  States 

court  should  be  presented  to  the  State  court  and  the  opportunity  given 
to  that  court  to  act.  Presentation  to  the  clerk  of  the  court,  or  to  the 
Judge  out  of  term  time,  is  not  sufficient.    Bailway  v.  Bloom,  279. 

2.  Petition  for  removal,  with  bond,  was  filed  in  the  State  court  before  the  de- 

fendant was  required  to  answer,  and  before  answer.  At  a  subsequent 
day  of  the  term,  before  any  other  action  was  had  in  the  case,  answer  in 
the  interval  having  been  filed,  the  application  was  called  to  the  attention 
of  the  court.  Such  presenting,  etc.,  was  a  compliance  with  the  law  re- 
quiring that  the  petition,  etc.,  be  presented  before  filing  answer.    Id. 

3.  Plaintiff  sued  Brown  as  receiver  and  the  appellant  for  damages  for  injuries 

suffered  from  negligence  of  operatives  of  the  road  while  operated  by  the 
receiver.  The  residence  of  Brown  was  alleged  in  the  petition  to  be  in 
Dallas  County,  Texas.  An  application  by  Brown  to  remove  the  case  to 
the  United  States  Circuit  Court  on  grounds  of  his  residence,  alleged  to  be 
in  Tennessee,  was  insufficient.  His  residence  in  Texas  at  the  time  of  the 
injury  was  not  negatived.    Id, 

4.  The  alleged  cause  of  action  was  personal  injury  to  plaintiff  from  negligence 

by  operatives  of  the  road  while  in  hands  of  the  receiver.  It  was  alleged 
in  the  petition  that  the  receiver  had  been  discharged  before  suit.  The 
railway  company  filed  its  separate  application  for  removal  of  the  cause  to 
the  United  States  Circuit  Court,  regular  in  form.    Held: 
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1.  Whatever  liability  there  was  on  Brown  was  official,  and  ended  witb 
bis  dischari^e  as  receiver. 

2.  No  ground  for  personal  action  against  Brown  having  been  alleged, 
the  right  of  the  appellant  railway  company,  a  corporation  organized  under 
an  act  of  Congress,  to  remove  the  cause  could  not  be  affected  by  the  fact 
that  Brown  had  been  made  a  party,  or  that  he  had  not  Joined  in  the 
application,  or  had  made  an  imperfect  application  in  his  own  behalf  for 
removal. 

3.  The  refusal  to  grant  the  motion  for  removal  was  error,  and  ground 
for  reversal.     Id. 

Beregistration. 

1.  Where  the  record  of  a  deed  has  be^i  destroyed,  if  ttie  original  be  not  rere- 

corded within  the  time  prescribed  by  the  statute  (four  years),  a  subse- 
quent purchaser  for  value  without  notice  will  be  protected ;  and  he  will 
not  be  charged  with  constructive  notice  by  reason  of  the  fact  that  the  deed 
was  once  recorded,  the  record  of  which  has  been  destroyed.  Magee  v. 
Merriman^  105. 

2.  The  act  for  supplying  lost  and  destroyed  records  necessarily  includes 

within  its  terms  as  the  same  subject  the  reregistration  of  such  records 
when  supplied,  and  the  effect  they  shall  have  when  so  recorded.  M. 
8.  Under  the  ''Act  to  amend  an  act  entitled  an  act  to  provide  for  the  supply- 
ing of  lost  records  in  the  several  counties  of  this  State,  approved  April 
14, 1874,'^  in  so  far  as  it  requires  that  the  original  deed  be  recorded  within 
four  years,  the  existence  of  the  original  will  be  presumed  in  absence  of 
evidence  showing  its  loss  or  destruction.   Id. 

Bepairs. 

It  is  not  enough  that  suitable  material  for  repairs  was  furnished,  and  that 
skillful  workmen  did  the  work;  it  must  have  been  done  in  a  skillfnl  man- 
ner in  the  exercise  of  due  care.     Lumber  Co.  v.  Denham^  56. 

Repeal  by  Implioation. 

The  a«t  of  May  BO,  1873,  "An  act  to  dedicate  to  the  use  of  Travis  County  cer- 
tain land  in  the  city  of  Austin,  on  which  to  erect  a  court  house  and  jail,  and 
to  enable  said  county  to  build  the  same,"*'  was  supplied  by  the  subsequent 
acts  (of  May  4, 1874,  and  of  1875),  *'An  act  to  lease  to  the  use  of  Travis 
County  certain  lands  in  the  city  of  Austin,  on  which  to  erect  a  court  house 
and  jail,  and  to  enable  the  county  to  build  the  same,*'  and  the  Act  of  1875, 
amendatory,  and  providing  for  the  issuance  of  bonds,  the  levy  and  collection 
of  taxes  for  payment  thereof,  etc.  Said  latter  acts  cover  the  subject  of  the 
first  act,  and  are  consideretl  as  repealing  it.    StcUe  v.  Travis  County^  435. 

Bes  Adjudicata. 

Where  items  in  the  settlement  account  of  an  executor  are  objected  to  by  a 
creditor  and  appeal  is  taken  and  the  judgment  affirmed,  the  action  of  the 
court  on  appeal  is  final.  No  other  creditor  can  be  heard  upon  such  objec- 
tion.   Wiren  v,  NeshiU  4b  Biehardaon,  286. 

Residence.    See  Homestead;  Pre-emption. 
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Res  GestsB. 

Immediately  after  plaintiff  was  injured,  one  who  had  gone  to  his  relief  re- 
marked, '^  that  it  was  imprudent  for  plaintiff  to  pass  under  the  trestle  on 
his  wagon .^^  This  was  properly  excluded ;  it  was  not  res  gestae.  Baihuay 
V.  MorUgomeryy  64. 

Riparian  BiffhtB. 

1.  Section  2  of  the  Act  of  1889  (General  Laws,  page  100)  can  not  operate,  and 

probably  was  not  intended  to  operate,  on  the  rights  of  riparian  owners  ex- 
existing  when  the  law  was  passed,  but  was  intended  to  operate  only  on  such 
interests  as  were  in  the  State  by  reason  of  its  ownership  of  lands  bordering 
on  rivers  or  natural  streams.    Irrigation  Ditch  Co,  v.  Hudson,  587. 

2.  The  Act  of  March  19, 1889,  gives  to  such  corporations  the  right  to  condemn 

any  property  necessary  for  the  uses  and  purposes  of  the  enterprise  in  the 
business  for  which  the  corporation  was  created,  if  such  property  wiU  pass 
or  may  be  included  under  the  the  term  "  lands/ ^    H. 

3.  Under  the  power  to  condemn  lands  would  be  included  the  right  to  take  water ^ 

but  the  water  should  be  paid  for,  regardless  of  whether  taken  above  or  upon 
the  land  of  a  riparian  owner  whose  right  to  have  the  water  flow  in  its  accus- 
tomed course  and  quantity  is  invaded.    Id, 

San  Antonio  City  Charter.    See  Municipal  Taxation. 

Separate  Property.    See  Community  Property. 

Sequestration.    See  Attachment,  1-4, 

Settles  the  Case. 

By  the  words  "  settles  the  case"  we  understand  to  be  meant,  fixes  the  rights 
of  the  parties.    Gallagher  v,  McHugh,  446. 

Stale  Demand.    See  Limitation, 

Coverture  will  defeat  the  plea  of  stale  demand  when  pleaded  against  an 
equitable  right  asserted  by  a  married  woman.  Seed  v.  West,  47  Texas, 
248.     Hill  V,  Moore,  335. 

Statutes  Construed. 

PASCHAL'S  DIGEST. 

Pasch.  Dig.  (vol.  2),  art.  5462a.~Power  of  district  clerk  to  take  probate  of 

will  where  there  was  no  contest,  under  Act  of  June  2, 1873.    Fuentes  v. 

McDonald,  132. 
Pasch.  Dig.,  arts.  565,  575,  576,  4140.  — Issuance  of  land  certificates;  family. 

Hillv.  Moore,  341. 
Pasch.  Dig.,  art.  4603.— Illegal  sale  of  wife's  separate  property.    Harris  v. 

Wells,  315. 

SATLES'  EABLT  LAWS. 

Sayles*  Early  Laws,  arts.  37,  74,  p.  325.— Pre-emption  laws.    Swetman  v.  Sctn- 
ders,  299. 

Vol.  LXXXV.  Sup,— 45 
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Statutes  OonBtmed'- continued, 

REVISED  STATUTES. 

Be?,  sua.,  an.  4564.^Bill  of  8a]«  DeoosaNry  to  pass  title  to  oattle  on  tiie 
range.    Prude  &  Bice  v.  Campbell,  8. 

Bev.  State.,  arts.  3924,  3926,  3933,  3937.— Pre-emption  rights  only  to  dtizens. 
McCarty  v,  Gomez,,  15. 

Kev.  StaU.,  arts.  4566,  4561,  4564,  4570.--Mark8  and  branda  uueeorded.  ISan- 
kin  V.  Bell,  35. 

Bev.  Stats.,  art  2318.— Purchaser  at  sheriffs  sale.    Samkin  «.  Bell,  39. 

Bev.  Stots.,  arts.  3222, 4847.— Affecting  a  life  convict's  right  to  hold  property. 
Davii  V,  Laning,  41. 

Bev.  Stats.,  art.  1303.— Bef used  charges.    Lumber  Co.  v.  Denham,  61. 

Bev.  Stats.,  art.  4170.— Bailway  crossings.    Btiilwa^  v.  Montgomery  67. 

Bev.  SUU.,  arts.  4562,  4563,  4564.— Effect  of  actual  deUvery  of  cattle  sold. 
Bank  v.  Brown^  86. 

Bev.  State.,  art.  1573.— Pleadings  in  Justice  Courts.    BaHwng  v,  Ander$on,  89. 

Bev.  Stats.,  arte.  170,  180,  181.— Proceedings  in  attachment  suite.  Voght  v. 
Dor$ey,  91 . 

Sayles'  Civ.  State.,  art.  65a.— Assignment  for  benefit  of  creditors.  Laird  «. 
Weiss  &  Bros.,  96. 

Bev.  State.,  art.  1368.— Motion  for  new  trial.    OomoiK  v.  Maihoatf,  102. 

Bev.  State.,  arte.  4291,  4292.— Supplying  lost  records;  reregistration  of  deeds. 
Magee  v.  Merriman,  108. 

Bev.  State.,  arte.  4680, 4681, 4702, 4710a  (sees.  2, 6),  4737, 4741.— Mode  of  assess- 
ment of  land  for  taxation.    Button  v,  Thompson,  118. 

Bev.  State.,  arte.  4372,  4373.— Assessment  of  dtunages  in  opening  public  road. 
Hopkins  v,  Cravey,  191. 

Bev.  State.,  art.  1639.— Appeal  bond  in  Justice  Court.  Warren  v.  Marberry  db 
Son,  199. 

Bev.  State.,  art.  4331,  and  Sayles,  2  ed.,  art.  3190b.— Chattel  mortgages;  regis- 
tration of  and  means  of  proving.    Betterton  A  Co,  f>.  Echols^  213. 

Bev.  State.,  art.  4829.— Practice  in  trial  of  right  of  property.  Betterton  d  Co. 
V,  Echols,  213. 

Bev.  State.,  art.  4372.— Damages  for  taking  land  for  public  road.  Dukiney  o. 
Nolan  County^  227. 

Bev.  State.,  art.  4489,  sees.  4.  5.— Sequestration.    Bateson  9.  Ckoate,  245. 

Bev.  State.,  art.  2572.— Guardian  and  ward;  sales  for  support  of  ward.  Ken- 
drick  V,  Wheeler  &  Boioinan^  252. 

Bev.  State.,  art.  3159.— Judgment  lien.    Freiberg,  Kline  A  Co,  t?.  WaUem,  365. 

Bev.  Stats.,  arte.  4309,  4312.— Certificate  of  acknowledgment  of  deed.  Schlei- 
Cher  V,  Gatlin,  273. 

Bev.  State.,  art.  3193.— Limitation,  five  years.    Schleicher  v.  Gatlin,  275. 

Bev.  State.,  arte.  2899,  2901.— Damages  for  negligently  causing  death.  JTc- 
Gown  V,  Baihcay,  293. 

Bev.  State.  (Sayles'  ed.),  art.  3190b-3190b4.  — Begistration  of  chattel  mort- 
gages.    Willis  &  Bro,  v,  Thompson,  306. 

Bev.  Stats.,  arts.  2292,  2296, 166, 167.— .Levy  of  execution  upon  personal  prop- 
erty in  hands  of  trustee.     Willis  4t  Bro.  v.  Thompson^  308. 

Bev.  Stats.,  art.  281  la. — Authority  of  Attorney-General  to  represent  the  State 
In  civil  actions  without  special  legislative  authority.  State  v.  Travis 
CouTity^  445. 


Digitized  by  VjOOQIC 


LfDBX.  707 
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Be¥.  Stats.,  art.  65b  (Sayles'  ed.)— Alignment  for  benefit  of  creditors;  ex- 
empt property;  purpose  of  schedules.     Tackaberry  v,  Bank^  488. 

Bev.  Stats.,  arts.  279,  4227,  act  of  20th  Leg.,  p.  116.— Penalties  upon  common 
carriers  for  nondelivery  of  freight.  The  amendment  repeals  the  penalty 
in  article  279  as  to  railways.    Ballway  v,  Kay  4t  Co.,  558. 

Rev.  Stats.,  art.  1317.— Charge  of  court;  contested  questions  of  fact  must  be 
submitted  to  jury.    Stooksbury  v,  Swan^  563. 

Bev.  Stats.,  arts.  228,  628.— Condemnation  of  private  property.  Brrigatton 
DUch  Go,  v.  Hudson,  588. 

Rev.  Stats.,  arts.  280,  4258a  (Sayles'  ed.)— Penalties  upon  railways  for  refus- 
ing to  deliver  freight  upon  payment  of  charges  as  shown  to  be  due  by  bill 
of  lading.    Schloss  v.  Bailway^  601. 

Rev.  Stats.,  art.  1044;  Laws  1892,  p.  30,  sec.  30.— Railway  charter  declared 
forfeited  in  District  Court;  when  appeal  is  taken  the  forfeiture  is  sus- 
pended.   Bailway  v,  Jackson  Bros.,  605. 

SESSION  ACTS. 

Session  Acts.  Act  April  6, 1881,  Gen.  Laws,  p.  119;  Act  April  12, 1883,  Gen . 
Laws,  p.  87;  Act  Feb.  16, 1885,  Gen.  Laws,  p.  13.— Sale  of  public  school 
lands;  forfeiture  for  nonpayment;  repeal  of  law  for  summary  forfeiture. 
Stock  Co,  V.  McCarty,  412. 

Session  Acts.  Acts  20th  Leg.,  p.  25.— Act  creating  Mills  County.  The  act 
declared  void  as  to  the  measure  of  liability  to  other  counties.  Mills 
County  V,  Brown  Cov/nty,  395. 

Session  Acts.  Acts  1889,  p.  100.— Irrigation;  the  act  did  not  affect  rights  of 
riparian  owners  existing  at  date  of  act.  Irrigation  Ditch  Co.  v.  Hudson^  588. 

Session  Acts.  Chap.  14,  Acts  1892,  p.  20.— Cases  in  which  writ  of  error  may 
issue  to  Court  of  Civil  Appeals.  Smith  v,  Wilson,  402 ;  Baitway  v.  LwmJber 
Co.,  405. 

Session  Acts.  Chap.  14,  Acts  1892,  p.  21.— Reorganizing  Supreme  Court;  ju- 
risdiction of  Supreme  Court  to  issue  mandamus  to  Commissioner  of  Land 
Office.     Teat  v.  McGaughey,  478. 

Session  Acts.  Chap.  14,  Acts  1892,  p.  20.— Statutory  rules  for  application  for 
writ  of  error  must  be  observed  and  taken  in  connection  with  Rule  1  of 
rules  for  Supreme  Court.    Bailway  v.  Wilson^  507. 

Session  Acts.  Chap.  14,  Acts  1892,  p.  20.— Question  involving  construction 
of  the  Constitution  of  the  State  gives  jurisdiction  to  Supreme  Court  to 
grant  writ  of  error,  also  right  to  revise  whole  case.  City  of  Atistin  v. 
Nalle,  533. 

Session  Acts.  Chap.  15,  Acts  1892,  p.  26,  art.  35.— Courts  of  Civil  Appeals 
may  certify  novel  questions  to  the  Supreme  Court  for  decision  in  cases  on 
appeal  or  error  from  County  Courts.  Hoffman  v.  Building  and  Loan  Assn., 
409;  Darnell  v.  Lyon^  455. 

Session  Acts.  Chap.  15,  Acts  1892,  p.  31.— Construing  sections  32, 33, 34;  dis- 
sent among  judges  of  Court  of  Civil  Appeals  ground  for  certifying  the 
questions  upon  which  the  dissent  racists  to  the  Supreme  Court.  Campbell, 
Beceiver,  r.  Wiggins,  424. 

Session  Acts.  Chap.  15,  Acts  1892.  p.  26.— Discussing  section  5;  final  juris- 
diction of  Courts  of  Civil  Appeals.    Bailway  v.  Bu/ord,  430. 

Session  Acts.  Chap.  15,  Acts  1892,  p.  30.— Construction  of  section  27;  judge 
interested  in  case  disqualified ;  see  example.     City  of  Austin  v.  Nalle,  535. 
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Statutes  Conetmed  — continued. 

Session  Acts.  Chap.  15,  Acts  1892,  p.  32.— Section  40  construed;  a  majoritf 
of  the  judges  of  Court  of  Civil  Appeals  constitutes  a  quorum  and  can 
transact  business  of  the  court.     City  of  Austin  v,  Nalle^  536. 

Session  Acts.  Chap.  15,  Acts  1892,  p.  2G.— Findings  of  facts  by  Court  of  Civil 
Appeals  conclusive  in  Supreme  Court;  case  of  boundary.  Schley  v, 
BluTJiy  651. 

Session  Acts.  Chaip.  15,  Acts  1892,  p.  32.— Section  39,  providing  for  new  bond 
to  remedy  one  defective,  applies  also  to  cases  transferred  to  Court  of  Civil 
Appeals  from  the  docket  of  the  Supreme  Court.    Bank  v.  Bank,  560. 

SPECIAL  LAWS. 

Special  Laws  of  1870,  p.  253.— Charter  of  San  Antonio;  municipal  taxation; 
unequal  taxation.    Homing  i&  Son  v.  San  Antonio^  231. 

Special  Laws.  Charter  of  city  of  El  Paso,  sec.  30. — City  has  no  power  under 
the  charter  to  tax  abutting  land  owners  for  street  Improvements.  City  oj 
El  Pa8o  V,  Mundy  Bros,,  319. 

Special  Laws  of  1870,  p.  109,  and  of  1875,  p.  70.— Charter  of  International  Bail- 
way  Company;  tax  exemptions.     Campbell,  Beceiver,  v.  Wiggins,  424. 

Special  Laws  of  Congress  of  Kepublic  of  1839,  p.  161 ;  Act  May  30, 1873;  Act 
May  4, 1874,  and  special  Act  1875.— Relating  to  city  of  Austin;  dedication 
of  lots  for  public  buildings;  new  court  house  upon  leased  land;  abandon- 
ment of  original  locality  for  court  house.    The  State  v.  Travis  County,  435. 

Special  Laws.  April  17, 1883. —  Amending  charter  of  city  of  Austin;  con- 
struction of  charter  as  to  power  to  levy  special  taxes  to  furnish  water  and 
light.     City  of  Austin  r.  Nalle,  540. 

Stopp€bge  in  Transitu. 

1.  The  seller  of  chattels  has  a  lien  upon  them  and  the  right  to  hold  them  for 

the  purchase  price  so  long  as  they  are  in  his  possession ;  and  when  they 
have  been  shipped  for  delivery  to  the  debtor  who  has  become  insolvent, 
the  right  to  stop  them  on  the  way,  to  recover  possession,  and  subject  them 
to  the  payment  of  such  unpaid  price.  This  right  continues  not  only 
while  the  goods  are  in  actual  transit,  but  until  they  have  reached  their  des- 
tination and  are  delivered  into  the  actual  or  constructive  possession  of 
the  consignee.    Harris  v,  Tenny  A  Co,,  254. 

2.  Goods  shipped  to  failing  merchants  reached  Waco,  their  place  of  business. 

After  the  consignees  had  been  closed  out  by  attachment  an  attempt  was 
made  to  seize  said  goods  by  levy  of  attachment  at  the  depot,  and  while 
on  drays  on  the  way  from  the  depot  to  the  store  house,  then  in  the  hands 
of  the  sheriff  under  other  attachments.  Held,  that  the  goods  bad  not 
reached  the  end  of  their  transit,  and  the  seizure  by  the  sheriff  did  not  de- 
prive the  sellers  of  their  right  of  stoppage.  The  goods  while  in  the  rail- 
way depot  and  on  the  drays  were  still  in  course  of  transportation.  M, 
8.  Merchants  became  insolvent,  and  their  goods  were  seized  and  place  of  busi- 
ness closed  under  attachment  by  the  sheriff.  A  bank  sued  out  an  attach- 
ment, and  the  cashier  of  the  bank  ascertained  that  goods  shipped  to  the 
insolvent  debtors  were  in  the  railway  depot.  Desiring  to  subject  these 
goods  to  the  attachment  issued  in  favor  of  the  bank,  said  cashier  obtained 
an  order  from  one  of  the  bankrupt  firm  for  the  goods.  The  bank  loaned 
the  firm  money  to  pay  freight.  With  such  order  the  goods  were  surren- 
dered by  the  railway,  and  were  loaded  on  drays  and  shipped  to  the  closed 
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Stoppage  in  Transitu— ctm^^nu^^f. 

business  house  of  the  consi^ees.  Held^  that  the  acts  of  the  bauk  cashier 
were  not  as  of  an  agent  of  the  bankrupt  debtors;  his  relations  with  the 
bank  and  his  acts  in  the  matter  made  manifest  bis  agency  for  the  bank. 
His  receiving  the  goods  was  not  the  act  of  the  consignees,  nor  was  the 
delivery  to  the  sheriff  such  delivery.     JS. 

4,  The  sellers  were  not  bound  to  intervene  in  the  attachment  suits  in  order 

to  maintain  their  right  of  stoppage  in  transitu  ^hen  the  goods  were 
seized  under  attachment  when  on  the  route.   Id, 

5.  The  creditor's  right  to  stop  the  goods  is  to  recover  the  possession  and  hold 

them  subject  to  the  seller's  lien,  and  if  the  goods  have  been  converted  by 
one  in  violation  of  this  right,  he  would  be  liable  for  the  value  of  the 
same.    In  such  suit  the  debtoris  not  a  necessary  party.  J3. 

Street  ImprovementB.    See  El  Paao. 

Supersedeas.    See  Appeal  Bond^  4, 

Surety  and  Principal. 

1.  The  release  of  personal  property  levied  upon,  if  made  subsequent  to  a  sherlflTs 

sale  otherwise  valid,  can  not  affect  the  validity  of  a  sale  made  before  such 
release,  when  attacked  by  a  surety  claiming  such  release  to  be  a  discharge 
against  a  levy  upon  and  sale  of  his  own  property.  Brackenridge  v,  Cobb, 
448. 

2.  If  under  executions  against  principal  and  surety  the  property  of  both  be 

seized,  the  sale  of  that  belonging  to  the  surety  without  the  sale  of  that  be- 
longing to  the  principal  would  not  render  the  sale  void.    Id. 

Survey. 

1.  Whether  the  evidence  introduced  by  the  defendants  was  sufficient  to  show 

that  no  actual  surveys  were  made  under  the  location  made  by  the  plaintiff, 
and  if  so,  whether  it  could  maintain  the  action  of  trespass  to  try  title  upon 
proof  of  office  surveys,  are  important  and  difficult  questions  which  we  find 
it  unnecessary  to  decide.    Railway  v,  Uribe,  386. 

2.  The  principle  is  weU  fixed,  that  course  and  distance  must  yield  to  the  de- 

mands of  an  actual  survey,  when  the  evidence  establishes  the  fact  of  such  a 
survey.      Graham  v.  Dewees^  395. 

3.  A  call  for  a  stake  and  mound  in  one  survey  considered  identical  with  a  stone 

mound  in  another  later  survey  made  by  same  surveyor,  the  two  surveys 
being  mapped  as  adjoining  by  the  surveyor.   Id. 

Taokingr  Disabilities.    See  Limitation,  8. 

Tax  Deed. 

A  tax  deed  showing  on  its  face  that  the  sale  for  taxes  evidenced  by  it  was 
made  of  several  tracts  of  land  in  gross  is  void.    Schleicher  v.  Qatlin,  270. 

Tax  Exemption.    See  Memational  A  Great  Northern  Railway  Company  Ex- 
emption, 
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Telegrraph. 

1.  See  facts  in  a  suit  for  damages  for  mental  anguish  caused  pWntfff  by  the 

negligent  failure  of  the  defendant  telegraph  company  to  deliver  a  mess- 
age. No  excuse  was  shown  for  the  failure.  The  Judgment  was  for  $875. 
The  judgment  was  affirmed  with  damages.    Telegraph  Go.  v.  Wiedom^  261. 

2.  The  plaintiff  made  arrangements  by  which  he  was  to  be  informed  by  tele- 

graph of  any  change  in  the  condition  of  his  sick  Infant  child.  The  child 
becoming  worse,  a  dispatch  was  delivered  to  the  agent  of  the  telegraph 
company,  to  be  forwanled  to  plaintiff.  Charges  were  paid  and  message 
repeated.  The  importance  of  the  message  was  explained.  The  message 
was  not  delivered.  The  agent  of  plaintiff  who  sent  the  message  took  no 
other  means  to  communicate  with  him.  Held,  such  failure  was  not  con- 
tributory negligence.  Both  plaintiff  and  his  agent  had  the  right  to  rely 
upon  the  presumption  that  the  telegraph  company  would  deliver  the  dis- 
patch with  reasonable  promptness.   Id, 

8.  A  telegram,  *•  Smithville,  9-4,  1889.  To  W.  S.  Carter,  Taylor:  N.  B.  Gor- 
such  is  dead.  Answer.  F.  S.  Faust.''  was  not  promptly  delivered.  M.  E. 
Carter  was  wife  of  W.  S.  Carter,  and  daughter  of  the  deceased  Gorsuch.  Ac- 
tion for  damages  by  W.  S.  Carter  against  the  telegraph  company.  IfeW, 
that  the  defendant  company  is  not  chargeable  with  notice,  from  the  terms 
of  the  dispatch,  of  the  fact  that  M.  E.  Carter  was  wife  of  W.  S.  Carter,  or 
daughter  of  the  deceased  Gorsuch.     Telegraph  Co.  v.  Carter^  580. 

4.  Telegraph  Company  v.  Brown.  71  Texas.  723,  overruled,  in  so  far  as  it  asserts 
the  proposition  that  it  is  necessary  that  a  telegraph  message  must  disclose 
the  relationship  of  the  persons  named  in  it.    H. 

0.  The  message  direc  ed  to  W.  S.  Carter,  "N.  B.  Gorsuch  is  dead.  Answer. 
F.  S.  Faust,'*  notified  the  company  (that  is,  it  was  chargeable  with  notice) 
that  Gorsuch  was  dead,  that  Carter  was  In  all  probability  a  near  relative, 
with  a  serious  interest  in  the  intelligence  communicated,  and  in  all  prob- 
ability, upon  the  receipt  of  the  message,  would  set  out  at  once  to  attend  the 
funeral  and  to  care  for  the  remains.  The  probable  purpose  of  adding  the 
word  answer,  was  to  learn  whether  or  not  the  message  was  delivered,  and 
whether  the  party  addressed  would  be  able  to  arrive  In  time  to  attend  the 
burial,  or  to  direct  it.    M. 

6.  The  telegraph  company  is  chargeable  with  notice  of  the  relationship  that 

exists,  if  any,  between  all  the  parties  named  in  the  message,  and  with  notice 
of  such  purposes  as  may  reasonably  he  inferreil  from  the  language  useil  in 
connection  with  the  subject  matter  of  the  communication,  taking  into  con- 
sideration the  usual  manner  of  expressing  messages  sent  by  this  means.    IS. 

7.  From  the  dispatch  set  out  above,  it  could  not  be  regarded  as  In  contemplation 

of  the  parties  as  proximately  the  result  of  its  breach  that  the  body  of  Gor- 
such would  be  burled  at  an  unsuitable  place,  and  that  a  reinterment  would 
be  necessary.  The  exi>enses  of  such  reinterment  can  not  be  included  in 
damages  from  nondelivery  of  the  dispatch :  nor  could  mental  anguish  of  the 
wife  from  the  mode  and  place  of  burial,  and  the  necessity  of  reinterment, 
be  considered  as  probably  resulting  from  the  breach  of  duty  on  part  of  the 
telegraph  company.    Id. 

8.  The  plaintiff  W.  F.  Carter  is  entitled  to  recover  the  prioe  paid  for  sendiBg  tlie 

message  and  costs  of  trial  court.    M. 

Tender.    See  Vendor's  Lien^  2, 
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Tioket,  Railway  Through.    See  Bailwayty  11, 12, 13. 

TrespasB  to  Try  TitU. 

1.  In  an  action  of  trespass  to  try  title,  where  the  defendant  litigates  the  title 

to  the  whole  or  to  part  of  the  land,  in  the  event  the  plaintiff  recovers  any 
part  of  the  land  so  litigated,  he  is  entitled  to  recover  costs.  DvUon  v, 
Thompson,  115. 

2.  In  this  case  the  pleadings  were  simply  the  statutory  form  in  trespass  to  try 

title.  No  facts  calling  for  equitable  relief  were  alleged  by  either  party. 
In  such  state  of  the  pleadings  the  holder  of  the  legal  title  is  entitled  to 
recover,  notwithstanding  facts  which  if  pleaded  would  have  required 
equitable  adjustment  otherwise.    Groesbeeek  v.  Crow,  200. 

3.  While  the  United  States  can  not  be  sued  except  in  such  cases  as  may  be 

prescribed  by  Congress,  yet  the  o£9cers  and  agents  of  that  government, 
when  holding  possession  of  property  for  public  use  in  their  oflScial  char- 
acter, may  be  sued  in  any  court  of  competent  Jurisdiction  by  the  owner 
of  such  property,  and  such  relief  given  against  them  as  might  be  if  their 
holding  was  not  official.    Stanley  v.  Schwalby,  348. 

4.  Such  suit  against  United  States  officers  in  possession  would  not  bar  the  gov- 

ernment from  resorting  to  any  lawful  remedy  for  the  recovery  of  any  right 
it  may  have  therein.   Id. 

5.  Army  officers  occupying  land  without  the  consent  of  the  owner,  and  with- 

out authority  of  law,  stand  under  the  same  liability  as  would  a  private  cit- 
izen. That  such  occupation  was  taken  as  military  officers  and  under 
orders  from  their  superiors,  would  not  affect  such  liability.    H. 

Trespass  upon  Unenolosed  Lands. 

The  rule  of  the  common  law  making  it  a  duty  of  the  owner  of  cattle  to  con- 
fine them  to  his  own  land,  and  hokling  him  liable  for  trespasses  committed 
by  them  upon  the  unenclosed  land  of  another,  was  never  in  force  in  Texas. 
It  is  inapplicable  to  our  situation,  and  the  customs  and  habits  of  the  early 
settlers  of  the  country,  and  inconsistent  with- our  legislation  with  regard  to 
fences  and  stock.    Pace  v.  Potter,  473. 

Trial  of  Rigrht  of  Property. 

1.  The  sheriff,  when  property  in  his  hands  is  claimed  by  affidavit  and  claim 

bond,  is  required  to  return  the  affidavit  and  bond  with  copy  of  the  writ 
under  which  he  seized  the  property.  When  a  copy  is  found  among  the 
papers  of  the  case  with  a  return  upon  it  signed  by  the  sheriff  officially, 
and  showing  his  seizure  of  the  property  under  it,  and  his  release  of  it 
upon  claimant  executing  the  statutory  claim  bond,  it  will  be  presumed 
that  the  sheriff  performed  his  duty  and  returned  a  true  copy  of  the  origi- 
nal writ.     Betterton  A  Co,v,  Echols,  212. 

2.  A  trustee  filed  affidavit  and  claim  bond  to  try  the  right  of  property  in 

certain  goods,  etc.,  seized  under  attachment.  The  claim  bond  was  signed 
by  two  sureties,  one  of  whom  was  a  beneficiary  in  the  trust.  In  motion 
for  new  trial  objection  was  first  made  to  the  sufficiency  of  the  bond  on 
ground  of  the  incompetency  of  one  of  the  sureties.  Held,  that  the  objec- 
tion came  too  late.     WilKs  db  Bro.  v.  Thompson,  301. 

3.  It  is  the  settled  law  of  this  State  that  one  not  in  possession  of  the  pro- 

perty, nor  entitled  to  the  same  at  the  date  of  the  levy,  can  not  resort  to  the 
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statutory  method  of  the  trial  of  the  right  of  property  for  the  purpose  of 
having  determined  the  priority  of  liens  upon  such  property.  Ji. 
4.  Under  the  statute  the  owner,  or  one  who  is  entitled  to  the  immediate  pos- 
session of  property  levied  upon,  may  make  claim  and  be  entitled  to  have 
his  rights  adjudicated  under  the  statute  for  trial  of  right  of  property. 
Rev.  Stats.,  arts.  4822-4847.  M. 
6.  Although  a  mortgagee  not  in  possession  can  not  maintain  an  action  for  the 
possession  of  the  mortgaged  property,  still  such  right  nuiy  be  asserted  by 
a  trustee  having  possession,  or  the  right  to  immediate  possession.    H, 

6.  The  claimant  is  not  required  to  swear  that  he  is  the  owner  of  the  prop- 

erty, or  was  in  the  actual  possession,  but  he  must  show  that  his  claim  is 
made  in  good  faith,  and  must  further  establish  his  right  to  the  property 
itself.    Id. 

7.  A  debtor  firm  conveyed  its  assets  to  a  trustee  to  be  sold  for  the  benefit  of 

creditors  named.  A  subsequent  attaching  creditor  could  reach  whatever 
interest  remained  in  the  mortgagors  by  a  levy  by  notice  to  the  parties  in 
possession.  The  officer  taking  the  possession  gave  the  trustee  the  right 
to  recover  it.  Such  recovery  was  properly  sought  by  claim  and  bond^ 
etc.    M. 

TrOSt.    See  Power  to  Sell  under  Trust  Deed, 

1.  Facts  tended  to  show  that  the  trustee  had  misapplied  money  which  came 

to  his  hands  for  payment  upon  the  note  secured  by  the  deed  constituting^ 
him  a  trustee:  also  that  other  and  sufficient  securities  had  been  released 
by  the  trustee  and  holder  of  the  note,  which  in  equity  would  have  ope- 
rated as  a  release  of  the  property  in  hands  of  the  trustee.  These  facta 
could  not  be  considered  under  the  pleadings.  But  this  judgment  should 
not  bar  a  suit  in  which  equitable  relief  may  be  had  upon  the  facts  when 
pleaded.    Groesbeeck  v,  Crow^  200. 

2.  A  deed  from  the  husband  recited  that  ^^  he  was  largely  indebted  to  his  wife 

for  money  by  him  used,  and  which  belonged  to  her,  and  desiring  to  repay 
her  he  executes  the  deed.^'  The  deed  conveyed  certain  lands  to  her  child- 
ren in  trust  for  their  mother.  In  the  habendum  clause  the  estate  is  to  be 
held  **  in  trust  for  her  and  themselves  forever.''  Suit  by  guardian  of  the 
beneficiary  (she  being  non  compos)  against  the  city  of  Waco  and  against 
her  children  for  land  conveyed  by  the  deed.    Held: 

1.  The  nature  of  the  trust  not  having  been  prescribed  in  the  deed,  it  is 
what  is  known  as  a  simple  or  dry  trusty  in  which  the  beneficiary  is  entitled 
to  the  actual  possession  and  enjoyment  of  the  property,  and  to  dispose  of 
it,  or  to  call  upon  the  trustee  to  execute  such  conveyances  of  the  legal  es- 
tate as  he  directs. 

2.  The  granting  clause  in  the  deed  is  not  controlled  by  the  habendum 
clause,  and  the  deed  conveyed  the  land  in  sole  trust  for  the  mother.  Moore 
V.  City  of  Waco,  206. 

8.  A  trust  deed  declared  as  beneficiaries  two  creditors  of  the  makers  of  the 

deed.  One  of  the  named  beneficiaries  accepted  the  deed  and  placed  it 
on  record,  etc.  The  other  creditor  knew  nothing  of  it  until  after  the 
goods  were  attached  by  other  creditors.  The  goods  were  not  of  value  equal 
to  the  claim  of  the  accepting  creditor.  Held,  that  the  fact  that  one  of  the 
beneficiaries  had  not  accepted  would  not  invalidate  the  deed,  or  deprive 
the  trustee  of  the  right  to  possession  of  the  goods,  etc.  Willis  &  Bro.  fu 
Thompson,  301. 
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United  States.    See  Limitation,  9-11;  Trespass  to  try  Title,  aS. 

United  States  Distriot  Attorney. 

We  are  not  referred  to  any  Act  of  Congress  which  empowers  the  Attorney- 
General  or  the  United  States  district  attorney  to  make  the  United  States 
a  party  defendant  in  an  action  in  the  State  courts  of  trespass  to  try  title 
against  United  States  Army  officers  to  recover  land  occupied  by  them  as  an 
army  post.  In  absence  of  such  a  law  jurisdiction  can  not  be  conferred 
upon  the  State  court  by  an  appearance  entered  by  the  United  States  dis- 
trict attorney.    Stanley  v.  SchwaWy,  348. 

Usury. 

1.  See  facts  where  the  contracts  signed  by  a  shareholder  in  a  building  associar- 

tion,  taken  in  connection  with  the  by-laws  of  the  concern,  show  that  usur- 
ious interest  was  charged  for  advances  and  loans  made  by  the  company. 
ffensel  v.  Building  and  Loan  Assn..  215. 

2.  See  facts,  consisting  of  dealings  by  a  shareholder  with  a  building  associa- 

tion, of  which  he  was  a  member,  which  show  that  the  loan,  the  matter  in 
controversy,  by  the  association  to  the  shareholder  was  not  usurious. 
Building  and  Loan  Assn.  v.  Abbott,  220. 

Value. 

Suit  upon  note  given  in  consideration  of  purchase  of  an  interest  in  a  stock 
of  cattle.  Defense,  fraudulent  statements  by  seller  as  to  number  in  said 
stock.  It  was  irrelevant  to  admit  testimony  to  a  sale  of  a  like  interest  in 
same  stock  six  months  later.    B^ine  v.  Cfrady,  120. 

Vendor  and  Vendee.    See  Condition  in  Sale  of  Land  Passing  with  the  Land. 

1.  Where  the  contract  of  sale  of  land  is  executory,  the  vendee  may  resist  the 

payment  of  the  purchase  money  on  proof  of  the  fact  that  there  was  a 
failure  of  title,  unless  the  vendor  establishes  the  fact  that  the  vendee  knew 
of  the  defect  and  took  that  risk.  In  case  of  an  executed  contract,  where 
the  failure  of  title  is  shown  (that  is,  proof  of  a  valid  outstanding  title), 
it  devolves  on  the  vendee  to  prove  that  he  had  no  knowledge  of  that  de- 
fect when  he  bought.     Twohig  v\  Brown,  51 . 

2.  That  Duncan  may  not  have  paid  the  purchase  money  did  not  affect  the 

right  of  his  heirs  to  recover  the  land  against  any  claimant  but  the  vendor. 
Stanley  v.  Schwalby,  348. 

Vendor's  Lien. 
1.  A  holder  of  a  vendor's  lien  note  taken  for  value  before  maturity  can  sub- 
ject the  land  to  the  debt,  even  where  there  is  failure  in  part  of  title,  un- 
less he  had  notice  of  such  defect  at  time  of  obtaining  such  note.  Twohig 
V,  Brown^  51. 
2«  The  maker  of  a  vendor's  lien  note,  before  suit,  tendered  the  amount  he 
claimed  to  be  due,  and  pleading  the  tender,  deposited  the  money  in  court, 
where  it  remained.  Held,  that  upon  plaintiff  recovering  only  the  sum 
tendered  it  was  no  error  for  the  court  to  fall  or  refuse  to  enter  a  decree  of 
foreclosure.    The  debt  was  paid,  and  no  lien  existed.    Id, 

:    8.  The  purchaser  of  a  vendor's  lien  note,  before  his  purchase,  was  informed 
of  the  defect  in  the  title  to  the  land,  but  was  informed  that  the  vendee 
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knew  of  it  when  he  executed  the  note.  Reld^  that  having  taken  Hie  note 
upon  such  information,  it  devolved  upon  him  to  ettahliah  it  as  a  faet.  ML 

4.  The  holder  of  a  note  executed  for  a  loan  applied  to  the  diaeharge  of  the 

vendor^s  lien  upon  property  mortgaged  to  secure  it,  becomes  aahrogated 
to  the  discharged  vendor's  lien  to  the  amount  so  applied.  Hetuei  v.  Buiid^ 
ing  and  Loan  Asan.^  215. 

5.  Vendor's  lien  was  reserved  in  two  promissory  notes.    The  notes  were  trans- 

fiened  to  the  same  holder,  who  on  maturity  of  the  first  note  by  suit  fore- 
closed the  lien  in  favor  of  the  first  note,  making  no  provision  for  the  second. 
The  land  was  sold  under  the  decree.  At  the  sale  it  was  announced  that  the 
land  was  subject  to  the  second  note.  Held^  that  the  purchaser  took  the  land 
discharged  of  liability  for  the  second  note.     Vieno  v.  Gibaon.  482. 

6.  One  holding  several  liens  upon  the  same  property  can  have  but  one  foreclos- 

ure. The  purchaser  takes  title  against  the  liens  not  foredosed,  although 
knowing  of  such  other  liens.    M. 

Verdict.    See  Caae  in  JudgmefU,  10. 

Sea  facts  not  supporting  a  verdict  for  taking  850  head  of  cattle^  for  which 
reason  case  is  reversed.    Bank  v.  Brawny  80. 

Void  and  Voidable.    See  Tax  Deed,  1. 

Wills.    See  Probate  Cowrt,  1. 

1.  While  the  husband  can  not  devise  his  wife's  share  in  the  conmianity  prop- 
erty, and  his  will  should  ordinarily  be  held  to  affeet  only  his  interest  in 
the  community,  yet  where  by  its  terms  the  will  disposes  of  particular 
tracts  of  land  of  the  community,  the  widow  will  be  put  upon  her  election 
whether  she  will  take  under  or  against  the  will.  If  she  elect  to  take  un- 
der the  will,  the  rights  of  her  heirs  will  be  determined  by  it  so  far  as  it 
took  effect.    SmUh  v.  BxUler,  126. 

8.  The  principle  of  election  is,  that  he  who  accepts  a  benefit  under  a  will  must 
adopt  the  whole  contents  of  the  instrument  so  far  as  it  concerns  him, 
conforming  to  its  provisions  and  renouncing  every  right  inconsistent 
with  it.    Id. 

8.  Some  free  disposable  property  must  be  given  to  the  electing  donee  which 
can  become  compensation  for  what  the  testator  sought  to  take  away.  See 
facts  showing  such  consideration,  and  an  election  under  the  will.    Si. 

4.  After  an  election  is  made,  the  electing  party,  after  acquiring  the  benefits  of 

the  will,  can  not  change  the  rights  of  other  parties  under  the  will  by  word 
or  act  in  hostility  thereto.    Id, 

5.  See  facts  tending  to  show  that  a  will  offered  for  probate  had  been  procured 

by  undue  influence  used  by  the  beneficiaries.  The  facts  require  that  a 
verdict  sustaining  the  will  be  set  aside.    Trezevant  v,  Baina,  829. 

Witness.    See  Opinion. 

Writ  of  Error. 
1.  The  application  for  writ  of  error  must  show  that  the  applicant  has  made  a 
motion  for  rehearing  In  the  Court  of  Civil  Appeals,  presenthig  distinctly  all 
the  points  on  which  a  writ  of  error  is  asked.    In  absence  of  waxik  showing, 
the  application  will  be  dismissed.  Southern  Pacific  Co.  v,  Haas,  401. 
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2.  'Die  Urn  regufautiiiic  write ol  error  permitB  the  fesoftnoe  of  the  writ  bjthe  Su- 
frene  Court  ^^  when  the  fwdfftatsat  of  the  Court  of  OivU  Appeals  rerersiii^ 
a  judgment  practically  eetdes  die  case^  and  the  fact  is  diown  in  the  petition 
for  writ  of  error/*  Act  April  la,  1892.  This  rule  does  not  authorize  the 
writ  where  the  action  of  the  Court  of  Civil  Appeals  was  upon  the  giving 
and  the  refusing  of  instractlons,  or  on  the  exclusion  of  testimony,  where  it 
appears  that  the  facts  upon  which  the  charges  were  liased  were  controverted, 
or  when  the  evidence  rejected  was  corroborative,  and  not  likely  to  oontrol 
the  disposition  of  ttie  case  upon  another  trial.    Smith  v.  Wilson,  402. 

8.  Where  the  Court  of  Civil  Appeals  reverses  and  remands  a  Judgment  of  the 
District  Court  on  ground  of  an  improper  charge  by  the  trial  judge,  the  pro- 
priety of  such  diarge  depending  on  the  state  of  the  evidence,  this  court,  on 
application  for  writ  of  error,  can  not  assume  that  there  will  or  will  not  be 
evidence  on  another  trial  to  make  such  diarge  improper.  Sudi  action  by 
the  Court  of  Civil  Appeals  can  not  be  said  to  practically  settle  the  case.  San- 
ffer  Bros,  v,  Henderson,  404. 

4.  Under  Act  of  April  13, 1892  (article  1011),  and  article  5  of  act  of  same  date 
(pages  20,  26),  writ  of  error  does  not  lie  to  tlie  Court  of  Civil  Appeals  in 
a  case  for  debt,  where  the  amount  in  controversy  was  within  the  constitu- 
tional jurisdiction  of  the  County  Court,  although  suit  was  broufi^t  in  the 
District  Court  having  jurisdiction  in  the  county  In  such  cases.  Bailway  v. 
Lumber  Co.,,  405. 

6.  A  suit  involving  the  construction  and  application  of  a  statute  does  not  in- 
volve the  validity  of  such  statute.    M, 

6.  Tlie  rule  in  section  5,  subdividon  3,  of  the  ^^Act  to  organize  the  Courts  of 
Civil  Appeals,''  etc.  (Acts  of  1892,  page  26),  is  that ''  the  judgment  of  the 
Courts  of  Civil  Appeals  shall  be  conclusive  in  all  eases  upon  the  facts  of  the 
case,  and  a  judgment  of  such  courts  shall  be  conclusive  on  facts  and  law  in 
the  following  cases;  nor  shall  a  writ  of  error  be  allowed  thereto  from  the  Su- 
preme Court,  to-wit:  (1)  Any  civil  case  appealed  from  a  County  Court  or 
from  a  District  Court  when  under  the  Constitution  a  County  Court  would 
have  had  original  or  ai^llatc  jurisdiction  to  try  It,  except,' '  etc.  This  con- 
trols the  exception  hi  article  1011a  (Act  February  13, 1892,  page  20),  in  the 
grant  to  the  Supreme  Court  of  power  to  review  cases  where  the  judgment 
in  the  court  below  may  have  been  reversed  and  the  cause  remanded  by  a 
Court  of  Civil  Appeals,  which  involve  "the  construction  of  *  *  ♦  an  act 
of  Congress.' '  That  is,  a  judgment  of  a  Court  of  CivU  Appeals  is  final  as 
to  such  case,  involving  the  construction  of  an  act  of  Congress,  where  the 
amount  Involved  was  within  the  jurisdiction  of  the  County  Courts.  Id. 

7*  There  is  nothing  In  the  application  for  writ  of  error  to  show  that  the  action 
was  brought  to  recover  a  sum  beyond  that  of  which  a  County  Court  would 
have  had  jurisdiction.  The  jurisdiction  of  this  court  does  not  attach  unless 
such  a  fact  existed,  although  the  judgment  may  have  been  rendered  In  a  Dis- 
trict Court.  This  omission  requires  that  the  application  for  writ  of  error 
be  dismissed.   Railway  v.  Bvford,  430. 

8.  Questions  not  presented  by  assignment  of  errors  should  not  be  considered 

on  appeal  by  the  Courts  of  Civil  Appeals,  and  will  not  be  considered  by 
this  court  on  application  for  writ  of  error.    Railway  v.  Cooper,  431. 

9.  After  a  case  has  been  before  the  Supreme  Court  on  certificate  of  dissent  from 

a  Court  of  Civil  Appeals,  another  writ  of  error  bringing  up  the  entire  case 
will  not  be  granted.  Campbell  v.  Wiggins,  461. 
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10.  The  law  which  provides  for  certlflcate  of  qneetions  on  which  there  maybe- 

dissent  furnishes  simply  a  means  wliereby  parties  may  brin^  queetloos  of 
law  before  the  Supreme  Court  otiierwise  than  by  writ  of  error;  but  no  liti- 
gant is  compelleil  thus  to  brin^  before  this  court  any  question.  A  party  not 
only  may  but  ought  to  refrain  from  bringing  to  this  court  through  this 
means  questions  of  law  on  which  is  dissent,  if  there  be  otlier  questions  vital 
to  his  rights  which  he  can  not  have  thus  submitted  to  the  Supr^ne  Court.  M, 

11.  If  a  Court  of  Civil  Appeals,  on  its  own  motion,  should  certify  a  questi(Hi,  it 

is  dear  tliat  a  litigant  should  not  be  thus  cat  off  from  the  right  to  prose-  ' 

cute  a  writ  of  error  in  the  c^m*    J9. 

12.  Wh^  the  rules  were  adopted  it  was  not  thought  necessary  nor  advisable  to 

embrace  in  them  the  statutes  on  the  same  subject;  consequently  tlie  role  in  j 

regard  to  applications  to  this  court  for  writs  of  error  (Bule  1)  must  be  con- 
sidered in  connection  with  article  1011b  of  Act  of  April  13, 18d2.  Laws  . 
Spec.  Sess.  22d  Leg.,  p.  20.  BailMoay  v,  Wilson^  607.  j 
18.  It  will  be  seen  that  the  law  requires  that  the  petition  of  the  applicant  shaU  | 
f  oUow  an  allegation  of  the  names  and  residences  of  tkie  opposite  party  ^^  with  { 
a  brief  statement  of  the  nature  of  his  case  and  the  ground  upon  whidi  the  j 
writ  of  error  is  prayed  .^^  No  statement  of  the  pleadings  or  their  substance 
is  required,  or  proper,  unless  it  is  made  so  by  reason  of  some  issue  upon 
them  being  presented  to  this  court  for  its  decision.  Otherwise,  a  mere  d^g- 
nation  of  the  nature  of  tlie  pleading,  or  the  character  of  the  action,  is  all 
that  is  proper  in  ^^  the  statement  of  the  nature  of  the  case/^   Id, 

14.  Where  it  does  not  otherwise  appear  in  the  record,  the  petition  should  show 

by  appropriate  allegations  of  fact,  relating  to  the  subject  matter  of  the  con- 
troversy, or  the  amount  involved,  that  the  case  is  one  over  which  this  court 
can  exercise  Jurisdiction.  Id. 

15.  The  transcript  that  a4.')Companies  the  petition  will  be  treated  by  the  court  as  a 

part  of  it,  and  may  be  referred  to  in  the  i)etition ;  what  appears  in  the  trans- 
cript should  not  be  copied  into  the  iietition.  Id, 

16.  The  error  or  errors  complained  of  as  ground  for  wnt  of  error  should  be  dis-  \ 

tinctly  pointed  out  in  the  petition.    This  is  essential,  and  is  not  remedied  by  ' 

redtal  of  tlie  motion  for  rehearmg  and  the  action  of  the  court  upon  It    Id. 

17.  The  Court  of  Civil  Appeals  overruled  a  motion  to  dismiss,  based  upon  alleged 

delay  of  service  of  writ  of  error  for  over  two  years  after  the  petition  for 
writ  of  error  was  filed.  The  Judgment  below  was  reversed.  A  motion  for 
rehearing  was  overruled-  Application  to  Supreme  Court  for  wnt  of  error 
dismissed,  on  the  ground  that  this  court  has  not  Jurisdiction  to  grant  a  writ 
of  error  for  the  purpose  of  revising  an  interlocutory  Judgment.  Bank  v, 
Bohertson^  578. 

18.  The  refusal  to  dismiss  the  writ  of  error  for  want  of  diligence  in  obtaining  ser- 

vice involved  the  finding  of  facts.  Such  act  of  the  Court  of  Civil  Appeals 
will  not  be  revised  by  tbQ  Supreme  Court.    H. 
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